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PREFACE  TO  VOLUME  LXXIIL 


Several  decisions  of  the  House  of  Lords  reprinted  in  this 

volume  are  of  exceptional  importance.     Irving  v.  Manning^ 

p.  69,  and  Fleming  v.  Smithy  p.  139,  may  be  said  to  have 

I     settled  the  law  of  marine  insurance  as  to  the  nature  of  a 

I     valued   policy,  what  amounts  to  total  loss,  and  the   dis- 

I     tinction   between  constructive  and  actual   loss.     Wilson  v. 

•  Wilson^  p.  158,  laid  down  that  if  there  is  nothing  against 
I  law  in  an  agreement  by  husband  and  wife  to  execute  a 
}    separation  deed,  there  is  also  no  reason  in  equity  for  refusing 

*  the  aid  of  equitable  remedies  to  such  an  agreement.  It  is 
j     rather  hard  for  us  now  to  realize  that  near  the  middle  of  the 

nineteenth  century  this  doctrine  seemed  almost  revolutionary ; 
so  long  did  incongruous  ghosts  of  canonist  theory  squeak  and 
gibber  in  English  secular  courts.  In  this  case  "  an  attack  of 
the  most  general  character,  and  conducted  with  consimimate 
ability,  upon  the  policy  of  separation  deeds"  (1  Sm.  L.  C. 
380,  11th  ed.)  finally  failed ;  yet  it  has  been  said  that  Lord 
Westbury's  success  in  developing  the  logical  result  some 
years  later  was  due  to  the  accident  of  a  party's  death  {ib,  381), 
Lord  Langdale's  observations  in  Jodrell  v.  Jodrell^  p.  274, 
are  interesting  on  a  similar  topic,  but  less  eloquent  than  the 
fact  that  eminent  coimsel  were  found  to  advise  a  demurrer  to 
the  bill  in  that  case.  Wilde  v.  Gibson^  p.  191,  Las  been  much 
criticised  by  conveyancers  (see  60  K.  E.  263) ;  but  quite 
lately  Joyce,  J.,  has  followed  without  reserve  its  hard  and 
fast  distinction  between  what  are  adequate  grounds  for 
rescinding  a  contract  before  and  after  conveyance :  Seddan 
v.  North'Eastem  Salt  Co.  [1905]  1  Ch.  326,  74  L.  J.  Ch.  199. 
Dunlop  V.  Higgins^  p.  98,  was  the  first  of  the  really  decisive 
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line  of  cases  on  the  subject,  vexed  until  our  own  time,  of 
the  formation  of  contracts  by  correspondence. 

It  is  rather  difficult  to  understand  how  any  one  could 
maintain  after  Clements  v.  Flighty  p.  421,  that  the  action  of 
detinue  was  founded  on  contract;  for  it  is  distinctly  laid 
down  (at  p.  428)  that  the  gist  of  the  action  is  neither  a  real 
nor  a  fictitious  bailment,  but  the  fact  of  adversely  detaining 
the  plaintiff's  goods.  But  the  doubt  continued  xmtil  it  nv^as 
settled  by  the  Court  of  Appeal  in  1878.  No  doubt  the 
wholly  unhistorical  assumption  that  all  actions  relating  to 
personal  property  must  be  in  either  contract  or  tort  had 
much  to  do  with  the  difficulty.  Farina  v.  Home^  p.  433,  is 
a  profitable  decision  upon  the  necessity  of  attornment  by  the 
vendor's  bailee  (the  term  was  introduced  with  a  sort  of 
apology,  but  is  now  current  and  found  convenient)  to  perfect 
a  constructive  delivery  of  goods  to  the  purchaser.  Pott  v. 
Clegg^  p.  517,  affords  neat  and  concise  authority  on  the 
relation  between  banker  and  customer.  In  Hanktnson  v. 
Btlbffj  at  p.  566,  we  have  one  of  the  plain  and  sensible 
maxims  of  the  law  which  formalists  are  always  trying  to 
suppress,  and  which  have  to  be  re-stated  from  time  to  time  : 
"Words  uttered  must  be  construed  in  the  sense  which 
hearers  of  common  and  reasonable  understanding  would 
ascribe  to  them," 

"  Drake  was  a  man  of  Devon,  and  'a  riiled  the  Devon 
seas."  His  enterprise — a  really  magnificent  one  at  the 
time — of  the  Plymouth  leat,  familiar  to  all  who  have  walked 
on  Dartmoor,  came  to  the  judicial  notice  of  the  EoUs  Court 
in  Att.'Gen.  v.  Corporation  of  Plymouth^  p.  285.  Concerning 
more  modern  engineering  we  may  see  at  p.  460  that  railway 
stations  might  still  be  called  "toll-houses"  in  the  early 
years  of  the  late  Queen's  reign,  and  at  p.  783  that  in  the 
coimty  of  Devon  aforesaid  the  controversy  known  as  *^  the 
battle  of  the  gauges  "  was  notorious  and  of  general  public 
interest ;  for  the  reader  is  assumed  by  the  reporter  not  to 
need  any  explanation  of  the  matter. 
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The  manner  in  which  the  learned  reporters  of  the  Exchequer 
dealt  with  a  Year  Book  case  in  Bumby  v.  Bollett^  pp.  667, 
669,  is  a  rather  sad  contrast  to  Serjeant  Manning's  admirable 
notes.  Here  the  case  is  not  even  accurately  copied ;  there  are 
eeveral  small  mistakes  and  needless  laxities  in  the  transla- 
tion; and  the  identification  of  the  Judges  concerned  is 
defective.  Ai^  interesting  little  point  was  missed  by  the 
failure  to  see  that  '^Wesf  stands  for  William  Westbury, 
a  justice  of  the  King's  Bench.  A  recent  case  in  that  Court 
was  referred  to  in  the  Common  Pleas,  and  Westbury  (coming 
in  person,  as  it  seems)  satisfied  the  Common  Pleas  of  the 
iacts  on  which  the  King's  Bench  had  decided.  Certainly 
not  all  reporters  or  writers  can  b*e  expected  to  handle  the 
Year  Books  like  Manning  or  Mr.  Maitland.  But  Blackburn 
Iiad  already  shown,  in  his  classical  work  on  Sale,  how  it 
could  and  ought  to  be  done.  At  this  day  Foss's  "  Judges 
of  England  "  and  "  Tabular  Curiales  "  save  us  the  trouble  of 
even  turning  to  Dugdale. 

In  Brawn  v.  Cooke^  p.  762,  a  case  not  in  the  regular 
reports,  the  extremely  ill-drawn  18th  section  of  the  Copy- 
right Act,  1842,  relating  to  copyright  in  contributions 
to  serial  and  other  composite  works,  was  discussed  and 
oeusured. 
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IN     THE    HOUSE    OF    LORDS. 


FORDYCE  V.  SIR  HENRY  BRIDGES (1).  i847. 

(1  H.  L.  C.  1—5.)  ^^!^ 

The  Apportionment  Act,  1834,  extends  to  Scotland.  ^id 

The  intention  of  the  Legislature  must  be  ascertained  from  the  words  of  a  ^^^^^n^^^' 
statute,  and  not  from  any  general  inferences  to  be  drawn  from  the  nature  _      ' 

of  the  objects  dealt  with  by  tiie  statute.  Brouoham 

This  was  a  suit  institated  under  the  Act  4  &  5  Will.  IV.  c.  22,  ^  ^  ^ 
by  the  respondent,  as  executor  of  J.  Duff  Dingwall,  deceased,  to 
obtain,  on  behalf  of  the  estate  which  he  represented,  an  apportion- 
ment of  the  rents  and  profits  of  certain  lands  in  Brucklay,  of  which 
the  deceased  had  died  seised,  all  of  which  rents  and  profits  had 
^n  claimed  and  taken  by  Mr.  Arthur  Dingwall  Fordyce  as  heir  of 
entail  on  the  death  of  Mr.  J.  D.  Dingwall.  John  Duff  Dingwall 
was  for  several  years  heir  of  entail  in  possession  of  the  lands  of 
Brucklay,  and  died  on  the  26th  October,  1840,  and  consequently 
daring  the  currency  of  a  half  year.  The  respondent,  as  his 
executor,  drew  the  rents  for  the  half  year,  ending  at  Whit 
Sunday,  1840,  *being  the  term  immediately  preceding  Mr.  [  «2  ] 
Dingwall's  death.  A.  D.  Fordyce  drew  the  rents  for  the  half 
year  ending  at  Martinmas,  1840,  being  the  term  during  the 
currency  of  which  the  death  had  occurred.  In  April,  1842,  the 
respondent  instituted  this  suit  claiming  under  the  statute  an  appor- 
tionment of  the  rents  of  that  half  year.  He  iowd«4  his  claim  on 
the  provisions  of  the  4  &  5  Will.  IV.  c.  22.  bjOtM^clJ^n^egitiOn  ot 

(1)  The  rule  of    construction   laid      (1877)  2 'App.  CWf  7l4tl»t  p.  VtB';  \ 
down  in  this  case  was  followed    in      8.  C,  47  N«^l^^®\^'A?'T>r      V 
River  Weir  Comminioner*  v.  AdaiMon  ^    ^  f^  \\       j\ 

B.B. — VOL.  LXXin.  '  ^-r     .      --*-^— 1  / 


1847.    H.  L.     1  H.  L.  C.  2—8.  [B.m- 

FoBDTOB      which  it  is  enacted,  that  "  all  rent-service  reserved  on  any  lease  bj 
Bbidgbb.     &  tenant  in  fee,  or  for  any  life  interest,  or  by  any  lease  granted 
under  any  power,  and  which  lease  shall  have  been  granted  after 
the  passing  of  this  Act,  and  all  rents-charge,  and  other  rents, 
annuities,   pensions,    dividends,   moduses,   compositions,  and    ail 
other  payments  of   every   description  in  the  United  Kingdom  of 
Great  Britain  and  Ireland,  made  payable  or  coming  due  at  fixed 
periods,"  &c.,  shall  be  apportioned  so  and,  in  such  manner,  that  on 
the  death  of  any  person  interested  in  them,  his  or  her  executors, 
&c.,  shall  be  entitled  to  a  proportion  of  them  according  to  the  time 
which  shall  have  elapsed  from  the  last  period  of  the  payment  to 
the  day  of  the  death,  &c.     Mr.  A.  D.  Fordyce  put  in   several 
pleas;  the  first  of  which  alleged,  that  ''the  Act  4  &  5  Will.  lY. 
c.  22,  did  not  extend  to  Scotland.*'    On  this  plea,  Lord  Guninohams, 
the  Lord  Ordinary,  made  an  order  for  referring  the  case  to  the 
Judges  of  the  First  Division  of  the  Court  of  Session,  but  appended 
to  his  order  a  note,  in  which  he  discussed  at  full  length  the  question 
raised  by  the  plea,  and  expressed  his  opinion  that  the  Act  did  not 
extend  to  Scotland.      The  Judges  of   the  First  Division  having 
differed  in  their  opinions,  the  case  was  remitted  for  the  advice  of 
the  other  Judges.     Of  these,  the  Lobd  President  (Botle),  Lord 
MoNGBiBFF,  and  Lord  Cuninghamb  were  of  opinion  that  the  statute 
did  not  extend  to  Scotland  ;  all  the  rest  held  that  it  did  ;  and  on  the 
7th  March,  1844,  a  final  decree  was  pronounced  to  that  effect.    This 
was  the  decree  appealed 'against. 

[  3  ]  Mr.  Anderson  {Sir  F.  Kelly  was  with  him)  for  the  appellant : 

The  judgment  of  the  Coubt  below  must  be  reversed.  The  statute 
cannot  apply  where  the  estate  is  Scotch,  and  where  the  owner  of 
it  is  a  domiciled  Scotchman,  and  the  law  which  governs  its  adminis- 
tration is  the  law  of  Scotland  alone.  That  is  the  case  here.  The 
words  of  the  Act  relate  not  to  territory,  but  to  the  description  of 
payments.  There  may  be  payments  of  annuities  due  to  parties 
domiciled  in  England  dying  during  the  currency  of  a  term,  and 
leaving  English  executors  or  administrators,  and  to  such  cases,  as 
the  succession  would  then  be  governed  by  the  law  of  England,  the 
statute  in  question  may  be  applied.  But  it  does  not  apply  to  cases 
where  the  property  and  the  domicile  of  the  holder,  being  Scotch,  the 
succession  must  be  governed  by  the  Scotch  law. 

The  Lords  intimated  that  the  question  of  domicile,  as  affecting 


yoL.  I.XXIII.]         1847.     H.  L,     1  H.  L.  C.  3—4.  \ 

the  law  of  saccession,  did  not  affect  this  case,  which  was  purely  a      Poboyob 
question  on  the  construction  of  the  words  of  the  statute.  Bridobs. 

Mr.  Anderson  continued : 

There  is  nothing  in  the  statute,  nor  in  the  general  rules  relating 
to  the  constrnction  of  statutes,  which  will  justify  the  application  of 
this  Act  to  Scotland.    Analogy  is  not  in  favour  of  such  an  applica- 
tion.   It  is  said  that  certain  general  terms  in  this  Act  warrant  its 
application  to  Scotland,  but  the  English  Bankrupt  Act  contains 
terms  quite  as  general,  yet  it  has  never  been  held  that  that  Act 
extended  to  Scotland.    Again  the  Act  of  4  &  5  Will.  IV.  is  an  Act 
passed  to  amend  the  11  Geo.  II.  c.  19.     That  was  a  purely  English 
Act,  it  treated  of  every  thing  English,  and  it  applied  English  rules 
to  English  matters.    It  was  called, ''  An  Act  for  the  more  effectually 
securing  the  payment  of  rents,  and  preventing  frauds  by  tenants," 
and  it  was,  therefore,  perfectly  clear  that  it  was  exclusively  an 
English  Act ;    for  the  Scotch  law  did  not  recognize  *"  tenants  "        [  **  ] 
in  the  sense  in  which  that  word  was  employed  in  that  statute. 
Besides  which,  the  very  provisions  of    that  statute  confined  its 
operation   to  England.      The  statute   4  &  5  Will.  IV.  c.  22,  is 
merely  "  An  Act  to  amend  an  Act  of  the  11  Geo.  II.,  <kc.'*    Its 
enactments  must  consequently  be  construed  with  those  of  the  Act 
it  was  passed  to  amend,  and  it  must  be  confined  to  the  purpose  thus 
announced  in  its  description.    It  may  by  possibility  apply  to  rents 
which  are  payable  in  Scotland,  but  not  unless  they  belong  to  or  are 
regulated  by  the  law  of  England. 

(Lord  Bbougham  :  Perhaps  there  may  be  some  ground  for  con- 
tending that  this  statute  was  not  at  first  intended  to  apply  to 
Scotland,  but  are  there  not  words  in  it  which  directly  make  it 
applicable  there  ?) 

The  words  are  merely,  "  in  the  United  Kingdom  of  Great  Britain 
and  Ireland,"  but  this  expression  seems  to  have  been  casually 
introduced — ^it  is  not  enforced  by  any  other  expression  of  the 
intention  of  the  Legislature,  and  it  is  contradicted  by  the  general 
nature  of  the  statute  and  the  objects  with  which  it  deals,  all  of 
^Wch  are  exclusively  English. 

Mr,  James  Rusaeli  and  Mr.  Elmsley  appeared  for  the  respondent, 
but  were  not  called  on. 

1—2 
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[&.B. 


FORDTOE 

Rbtoobb. 


(•6] 


Lord  Brougham  : 

I  have  no  doubt  whatever  upon  this  case,  and  I  do  not  think  tliat 
we  ought  to  call  on  the  other  side.  We  must  construe  this  statute 
by  what  appears  to  have  been  the  intention  of  the  Legislature. 
But  we  must  ascertain  that  intention  from  the  words  of  the  statute, 
and  not  from  any  general  inferences  to  be  drawn  from  the  nature 
of  the  objects  dealt  with  by  the  statute.  The  first  part  of  this 
statute  is  general,  but  the  things  described  in  it  may  in  some 
of  them  include  matters  that  are  the  subjects  of  Scotch  law,  and 
then  comes  that  extensive  phrase,  ''in  the  United  Kingdom  of  Great 
^Britain  and  Ireland."  The  words  here  used  include,  in  terms  and 
in  spirit,  England,  Scotland,  and  Ireland.  By  those  words  we  are 
bound,  and  I  therefore  move  that  the  judgment  of  the  Court  below 
be  affirmed. 


The  Lord  Chancellor: 

I  am  not  able  to  see  that  any  doubt  can  exist  in  this  case. 

Whatever  may   have   been   intended  by  the  Legislature,  it  has 

used   words  which  in  express  terms  declare  that  all  payments, 

arising   from  lands   in  "Great  Britain   and  Ireland,"  shall  be 

subject  to  the  apportionment  decreed  by  this   statute.      Why  is 

not  Scotland  included  in  these  words  ?    I  cannot  see  any  reason  for 

saying  that  it  is  not  included.     On  the  contrary,  it  seems  to  me 

that,  it  is  expressly  and  inevitably  included  within  the  very  words 

of  the  Act. 

Judgment  affirmed  with  costs. 


1844. 
Der,  20. 

Knioht 
Bbucb,  V.-C. 

On  Appeal. 

1847. 

Mftrch  22.  23, 

25,  30. 

liOrd 

COTTENHAM. 

L,C. 

Lord 
Brougham. 

Lord 
Caiipbkll. 

[48] 


EVANS  V.  SCOTT. 

(1  H.  L.  C.  43—68.) 

The  trusts  of  a  term  in  a  post-nuptial  settlement  of  real  estates  were : 
**  After  the  decease  of  the  husband  and  wife  (the  settlors),  to  raise  1,000?. 
for  the  portion  of  every  daughter  and  younger  son,  to  be  paid  to  sons  at 
the  age  of  twenty-one,  and  to  daughters  at  that  age  or  marriage,  if  such 
ages  should  be  attained  or  marriages  had  after  the  decease  of  the  survivor 
of  the  settlors,  and  not  sooner  :  And  if  any  younger  son  died,  or  became  an 
eldest  or  only  son  before  twenty -one,  or  any  daughter  died  before  that  age 
unmarried,  or  before  his  or  her  portion  became  vested,  the  portions  pro- 
vided for  such  son  or  daughter,  so  dying,  &c.,  before  his  or  her  portion 
became  payable  as  aforesaid,  should  sxu*vive  and  accrue  to  the  survivors  of 
such  daughters  and  younger  sons,  to  be  eqiLally  divided  between  them,  and 
paid  when  their  original  portions  should  become  payable." 

Then  followed  a  proviso  for  the  issue  of  a  younger  son  or  daughter  dying 
in  the  lifetime  of  the  settlors,  or  after  their  death  before  his  or  her  portion 
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became  due  and  payable  :  And  a  trust,  after  the  death  of  the  settlors,  for         Evans 
maintenance  of  such  sons  and  daughters,  or  their  issue,  entitled  to  portions  r. 

as  aforesaid,  until  his  or  her  portion  became  payable :  With  cesser  of  the        Sc'>tt. 
term,  on  x»ayment  of  the  portions,  or  in  case  there  should  not  be  any 
younger  children  or  issue  of  them  living  at  the  death  of  the  survivor  of  the 
settlors. 

The  settlors  had  seven  children  (besides  an  eldest  son),  four  of  whom 
died  in  the  lifetime  of  their  parents,  under  the  age  of  twenty-one,  and 
unmarried. 

Held,  by  the  Lords,  reversing  a  decree  in  Chancery,  that  the  three 
survivors  were  entitled  to  have  the  portions  of  the  four  deceased  children 
raised  for  them,  in  addition  to  their  own. 

The  question  in  this  appeal  was,  whether  a  sum  of  7,0002.  or 
3,0002.  was  raiseable  under  the  trusts  of  a  term  comprised  in  a 
post-nuptial  settlement,  made,  in  1794,  by  and  between  Charles 
Evans  and  Mary  Caroline  his  wife,  of  the  first  part,  and  three  sets 
of  trustees  of  the  second,  third,  and  fourth  parts,  respectively. 

By  that  settlement,  real  estates  (which  had  been  devised  to  the        [  44  ] 

lady  by  her  father)  were  limited  to  the  use  of  trustees  for  99  years, 

upon  trusts  long  since  determined,  and  subject  thereto  to  the  use  of 

the  said  Charles  Evans,  for  his  life ;  with  remainder  to  the  use  of 

the  said  Mary  Caroline  Evans,  for  her  life  ;  with  remainder  to  the 

use  of  trustees  to  preserve  contingent  remainders ;  with  remainder 

to  the  use  of  John  Niblett  and  Thomas  Brockhurst,  their  executors, 

administrators,  and  assigns,  for  a  term  of  500  years,  to  commence 

from  the  day  of  the  decease  of  the  survivor  of  them,  the  said  Charles 

£van&  and  Mary  Caroline  his  wife ;  with  remainder  to  the  use  of 

Charles  Barrow  Evans  (then  the  only  son  and  heir  apparent  of  the 

said  Charles  Evans  by  the  said  Mary  Caroline  his  wife,  but  since 

deceased),  and  his  assigns  for  his  life ;  with  remainder  to  the  use  of 

trustees  during  his  life  to  preserve  contingent  remainders;    with 

remainder  to  the  use  of  the  heirs  male  of  the  body  of  the  said 

Charles  Barrow  Evans,  with  other  remainders  not  necessary  to  be 

mentioned. 

The  deed  then  proceeded  to  declare,  that  the  term  of  500  years 
was  limited  upon  this  special  trust,  and  for  the  intent  and  purpose 
that  they  (the  above  named  trustees) 

"Do  and  shall,  after  the  decease  of  the  survivor  of  them,  the 
said  Charles  Evans,  and  of  the  said  Mary  Caroline  his  wife,  by  sale, 
mortgage,  or  demise  of  all  or  any  part  of  the  premises  herein  com- 
prised, or  by  and  out  of  the  rents,  issues,  and  profits  thereof,  as  to 
*em  (the  trustees)  shall  seem  meet,  levy  and  raise  the  sum  of 
1>000/.  for  the  portion  of  each  and  every  of  the  daughter  and 
daughters,  younger  son  and  sons  of  the  said  Charles  Evans  by  the 
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KvAJiB        said  Mary  Caroline  his  wife,  to  be  paid,  &c.,  that  is,  the  portion  or 

SooTT.  portions  of  such  of  them  as  shall  be  a  yoanger  son  or  sons  to  be 
paid  unto  him  or  them  at  his  or  their  age  or  ages  of  twenty-one 
years,  and  the  portion  or  portions  of  such  of  the  said  children  as 

[  *4fi  3  shall  be  a  daughter  or  ^daughters,  to  be  paid  to  her  or  them  at  her 
or  their  age  or  respective  ages  of  twenty-one  years,  or  day  or  days 
of  marriage,  which  shall  first  happen,  if  such  respective  ages  shall 
be  attained  or  marriages  had  after  the  decease  of  the  survivor  of 
them,  the  said  Charles  Evans  and  Mary  Caroline  his  wife,  and  not 
sooner." 

''  And  in  case  any  of  the  younger  son  or  sons  of  the  said  Charles 
Evans,  by  the  said  Mary  Caroline  his  wife,  shall  happen  to  die 
before  he  or  they  shall  have  attained  his  or  their  age  or  respective 
ages  of  twenty-one  years,  or  shall  happen  to  become  an  eldest  or 
only  son  before  he  shall  attain  his  age  of  twenty-one  years,  or  if 
any  of  the  daughters  of  the  said  Charles  Evans  by  the  said  Mary 
Caroline  his  wife,  shall  happen  to  die  before  she  or  they  shall  have 
attained  her  or  their  age  or  respective  ages  of  twenty-one  years,  or 
have  been  married,  or  before  his,  her,  or  their  portion  or  portions 
shall  become  vested,  then  and  in  suoh  case  the  portion  or  portions 
hereinbefore  provided  for  all  and  every  such  younger  son  or  sons 
so  dying,  or  becoming  an  eldest  or  only  son,  and  for  all  and  every 
such  daughter  and  daughters  so  dying  and  unmarried,  before  his, 
her,  or  their  said  portion  or  portions  shall  become  payable  as 
aforesaid,  shall  go,  survive,  and  accrue  to  the  survivors  and 
survivor  of  such  daughters  and  younger  sons,  equally  to  be  divided 
between  them,  and  to  be  paid  and  payable  at  the  same  time  and 
times  as  his,  her,  or  their  original  portion  or  portions  is  or  are 
hereinbefore  directed  to  be  raised  and  paid,  or  shall  become  payable 
as  aforesaid :  And  if  any  other  of  the  children,  being  a  son,  shall 
die  or  become  an  eldest  or  only  son  before  the  times  or  ages  afore- 
said, or,  being  a  daughter  or  daughters,  shall  die  unmarried  before 
the  said  age  or  ages,  then  such  surviving  or  accruing  portion  or 
portions  shall,  from  time  to  time,  be  again  subject  and  liable  to  the 
same  or  the  like  right,  chance,  or  condition  of  accruer  or  survivor- 
ship to  and  amongst  the  remaining  child  and  children,  as  herein- 

[  *4<>  J       before  *is  expressed,  touching  his,  her,  or  their  original  portion  or 
portions." 

'*  Provided  always,  that  in  case  any  or  either  of  such  younger 
sons  or  daughters  shall  happen  to  die  in  the  lifetime  of  the  said 
Charles  Evans  and  Mary  Caroline  his  wife,  or  after  the  decease  of 
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the  survivor  of  them,  before  his,  her,  or  their  portion  or  portions  so  Evanb 
provided  and  intended  as  aforesaid  shall  become  due  and  payable,  soorr. 
leaving  issue,  then  such  child  or  children  to  be  entitled  to  have, 
receive,  and  take  the  share  or  shares,  portion  or  portions,  as  his, 
her,  or  their  parent  or  parents  would  have  been  entitled  unto  if 
living,  in  equal  shares  and  proportions,  if  more  than  one,  and  if 
but  one,  then  he  or  she  to  have,  receive  and  take  the  whole  thereof, 
subject  to  the  like  clauses  of  survivorship  or  right  of  accruer." 

'*  And  upon  further  trust,  that  they  (the  said  trustees)  do  and 

shall' in  the  meantime  and  from  and  after  the  decease  of  the  survivor 

of  them  the  said  Charles  Evans  and  Mary  Caroline  his  wife,  by  and 

out  of  the  yearly  issues  and  profits  of  the  said  premises  comprised 

in  the  said  term  of  500  years,  raise  and  pay  unto,  for  or  towards 

the  maintenance  and  education  of  all  and  every  of  the  said  younger 

son  and  sons,  daughter  and  daughters  of  the  body  of  the  said  Charles 

Evans  by  the  said  Mary  Caroline  his  wife,  entitled  to  such  portion 

or  portions  as  aforesaid,  or  the  issue  of  such  son  or  sons,  daughter 

or  daughters,  who  shall  then  be  entitled  thereto  as  aforesaid,  interest 

for  their  respective  portions  at  and  after  the  rate  of  62.  for  every 

1001.  by  the  year,  until  his,  her,  or  their  original  portion  or  portions 

shall  become  payable  by  virtue  of  these  presents ;  and  upon  this 

farther  trust  to  permit  and  suffer  the  said  Charles  Barrow  Evans, 

or  the  person  or  persons  who  shall,  by  virtue  of  the  limitations 

hereinbefore  contained,   be  then    entitled   to   the  reversion  and 

inheritance  of  the  said  premises  comprised  in  the  said  term  of 

500  years,  to  receive  and  take  the  residue  of  the  rents,  issues,  and 

profits  *of  the  said  premises  to  and  for  his  or  their  own  use  and       [  ^^^  1 

benefit." 

''Provided  also,  and  it  is    hereby    declared,    that    from    and 
immediately  after  the   raising  and    paying  the    said  respective 
portions  hereinbefore  provided  for  the  said  younger  son  and  sons, 
daughter  and  daughters  of  the  said  Charles  Evans,  by  the  said 
Mary  Caroline  his  wife;  or  in  case  the  said  portion  or  portions 
shall  be  paid  by  the  said  Charles  Barrow  Evans,  or  the  person  or 
persons  who  shall  or  may  be  entitled  to  the  reversion  and  inherit- 
ance of  the  said  premises  expectant  on  the  determination  of  the  said 
ierm  of  500  years ;  or  in  case  there  shall  not  happen  to  be  any 
younger  children,  or  the  issue  of  any  of  them  living  at  the  time  of 
ttie  decease  of  the  survivor  of  them  the  said  Charles  Evans  and 
^ry  Caroline  his  wife,  then  and  in  either  of  those  cases,  the  said 
term  of  600  years  shall  cease,  determine,  and  become  absolutely  void." 
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BvANs  The  deed  contained,  among  other  powers  and  provisoes,  a  power 

SooTT.        to  raise  10,000Z.  for  such  purposes  as  the  said  Charles  Evans  and 

wife  might  appoint ;  and  a  power  to  raise  10,0002.  for  the  advancse- 

ment  and  benefit  of  the  younger  children,  in  addition  to  the  provisions 

made  for  them  under  the  said  term  of  600  years. 

There  was  issue  of  the  marriage  between  Charles  Evans  and 
Mary  Caroline  his  wife,  nine  children,  three  bom  before  the  date 
of  the  settlement,  and  six  afterwards,  viz. :  Charles  Barrow  Evans, 
the  eldest  son  (father  of  the  respondent,  C.  B.  Evans),  Thonaias 
Barrow  Evans,  bom  in  1791 ;  Mary  Caroline,  bom  in  1792 ;  Maiia 
Augusta,  bom  in  1794 ;  Henry  Barrow,  bom  in  1796 ;  Mary  Ann, 
born  in  1797 ;  Lucia  Maria,  born  in  1799 ;  Edmund  Barrow,  bom 
in  1800  ;  and  Catherine  Sophia  Evans,  born  in  1802.     T.  B.  Evans, 
the  second  son,  died  previously  to  the  date  of  the  settlement ;  four 
of  the  other  younger  children,  viz. :  the  said  Mary  Caroline,  Mary 
[  *48  ]       Ann,  Lucy  Maria,  and  Catherine  Sophia  Evans,  died  in  *the  life- 
time of  their  parents,  under  the  age  of  twenty-one  years,  and 
unmarried.     Their  father  died  in  1819,  leaving  his  said  wife  and 
the  other  four  children  surviving. 

In  1820,  certain  deeds,  to  some  extent  resettling  the  estates,  but 
still  subject  to  the  trusts  of  the  term  of  500  years,  were  executed 
by  Mrs.  Evans  and  C.  B.  Evans,  the  eldest  son,  and  others  therein 
named  ;  and,  in  pursuance  of  these  deeds,  a  sum  of  10,000^,  in  lieu 
of  the  10,0002.  provided  for  by  the  settlement  of  1794,  was  raised 
for  the  three  younger  surviving  children. 

Mary  Caroline  Evans,  the  widow,  died  in  1837,  leaving  the  said 
eldest  and  two  younger  sons  and  a  daughter  surviving,  and  there- 
upon C.  B.  Evans,  the  eldest  son,  became  tenant  for  life  in  posses- 
sion of  the  estates  comprised  in  the  settlement.  He  died  in  1841, 
leaving  the  respondent,  C.  B.  Evans,  his  eldest  son,  who  thereupon 
became  the  first  tenant  in  tail  of  the  said  estates,  subject  to  the 
charges  affecting  them  under  the  said  indentures. 

In  1844,  a  bill  was  filed  in  Chancery,  in  the  name  of  the 
respondent  C.  B.  Evans,  infant  tenant  in  tail,  by  his  next  friend, 
against  the  respondent  B.  A.  Scott,  assignee  of  the  term  of  500  years, 
and  against  the  appellants  H.  B.  Evans,  Edmund  B.  Evans,  and 
Maria  Augusta  Evans,  the  surviving  younger  children  of  Charles 
Evans  and  Mary  Caroline  his  wife. 

By  this  bill,  and  the  answers  of  the  defendants  thereto,  the 
question  was  raised  whether  the  sum  of  7,000L,  that  is,  l,000i.  for 
each  child  of  Charles  and  Mary  Caroline  Evans,  except  the  eldest 
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Bon,  living  at  the  date  of  the  settlement  of  1794,  or  born  afterwards,       Bvans 
was  raiseable  out  of  the  settled  estates,  under  the  trusts  thereof,  or       soott. 
only  3,0OOLy  that  is,  1,000Z.  for  each  of  the  three  younger  children 
who  lived  to  attain  the  age  of  twenty-one  years,  and  survived  both 
parents. 

The  cause  was  heard  before  Vice-Chancellor  Knight  Bruce,  who, 
by  his  decree  thereon,  declared  that  in  the  *events  which  happened  [  '49  ] 
the  principal  sum  of  8,000Z.  only  became,  and  was  raiseable  for  the 
portions  of  the  surviving  daughter  and  younger  sons  of  Charles 
Evans  and  Mary  Caroline  his  wife,  under  the  indenture  of  February, 
1794,  in  the  pleadings  mentioned,  and  that  the  same  became  so 
raiseable  from  the  death  of  the  said  Mary  Caroline  Evans,  with 
interest  thereon  from  that  time,  at  the  rate  of  4Z.  per  cent,  per 
annxmi. 

The  surviving  younger  sons  and  daughter  appealed  against  the 
decree. 

Mr.  Turner  and  Mr.   Wigram  (with  whom  was  Mr.  G,   Af.         iw*. 
Oiffard)  for  the  appellants  :  _L.  * 

*  *    The  raising  of  the  portions  was  postponed  by  the  settle-        [  §2  ] 
ment  until  after  the  death  of  both  parents,  but  that  did  not  prevent 

them  being  charges  on  the  estates  in  the  events  that  happened. 
[They  cited  Empercrr  v.  Rolfe  (i).] 

Mr.  RusseU  and  Mr.  Hodgson  (with  whom  was  Mr.  J.  B.  Parry)         [  53  ] 
for  the  respondents : 

*  *    Upon  the  true  construction  of  the  whole  of  this  settlement, 
it  is  clear  it  was  not  the  intention  of  the  settlors  that  any  portion 

should  be  raised  for  a  *daughter  or  younger  son  who  should  die  in        I  •&*  ] 

the  lifetime  of  the  parents  or  the  surviving  parent,  or  at  least  for  a 

younger  son  who  should  die  in  the  lifetime  of  such  parent  under 

twenty-one,  or  for  a  daughter  who  should  die  in  the  lifetime  of 

the  surviving  parent  under  twenty-one,  and  without  having  been 

married.    The  clauses  of  accruer  and  survivorship  were  not  intended 

to  apply  to  or  as  between  children,  who  neither  survived   both 

parents,  nor,  being  sons,  attained  the  age  of  twenty-one,  or,  being 

daughters,  attained  that  age,  or  married  :  And  as  to  raising  portions 

out  of  real  estate,  it  has  been  the  settled  law  ever  since  Povlet  v. 

l^oMlet  (2),  that  if  a  child  dies  before  his  portion  becomes  vested, 

that  portion  is  not  to  be  raised.     [They  also  cited  Hinchinbroke 

(1)  1  Ves.  Sen.  208.  (2)  1  Vern.  204,  321. 
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1847. 
Mareh  30. 


V.  Seymour  (i).]  The  only  construction  that  gives  effect  to  all  the 
clauses  of  the  settlement,  and  ^reconciles  the  authorities,  is  that 
which  directs  portions  to  be  raised  for  those  who  live  to  the  age  of 
twenty-one. 

(The  Lord  Chancellor:  Cholmondley  v.  Meyiick{2),  is  opposed 
to  that  construction.  If  the  attaining  the  age  of  twenty-one  be  the 
contingency  to  entitle  to  portions,  then  if  any  child  died  under 
twenty-one,  leaving  children,  they  would  be  destitute.) 

Not  so  :  that  event  is  expressly  provided  for,  and  the  words  *'  share 
and  shares  *'  in  that  proviso  show  the  inaccuracy  and  inaptness  of 
the  settlement.    To  attain  the  age  of  twenty-one,  or  marriage,  was 
not  enough  to  entitle  a  child  to  a  portion,  but  also  to  survive  the 
parents,  "if  such  ages  shall  be  attained,  or  marriages  had,  after 
the  decease  of  the  survivor  of  "  the  parents,  upon  which  event  also^ 
in  the  accruer  clause,  the  portions  were  to  become  vested.    The 
cesser  clause  also  was  most  material  to  be  considered,  it  being 
thereby  declared  that  the  term  should  cease  after  payment  of  the 
portions,  ''  or  in  case  there  shall  not  happen  to  be  any  younger 
children,  or  the  issue  of  any  of  them  living  at  the  time  of  the  decease 
of  the  survivor  of  the  said  G.  Evans  and  Mary  Caroline  his  wife.*' 
The  proviso  for  cesser  has  been  the  governing  matter  in  those  cases : 
Potcis  V.  Burdett  (8) ;  Howgrave  v.  C artier  (4).     *     *     * 

Mr,  Turner  replied. 

The  Lord  Chancellor: 

My  Lords ;  it  is  a  well-established  rule  as  to  portions  or  legacies 
payable  out  of  lands,  that  if  made  payable  at  a  certain  age,  a  marriage, 
or  other  event  personal  to  the  party  to  be  benefited,  and  such  party 
die  before  that  time  arrive,  the  portion  or  legacy  is  not  to  be  raised 
out  of  the  land ;  but  if  the  payment  be  postponed  until  the  happening 
of  an  event  not  referable  to  the  person  of  the  party  to  be  benefited, 
but  to  the  circumstances  of  the  estate  out  of  which  the  portion  or 
legacy  is  to  be  paid,  such  as  the  death  of  a  tenant  for  life,  then  it 
will  be  raiseable  after  the  death  of  the  tenant  for  life,  although  the 
term  out  of  which  it  was  to  be  raised  had  not  arisen  in  consequence 
of  the  party  to  be  benefited  not  having  been  in  esse  at  the  time  of  the 


(1)  1  Br.  0.  C.  395, 

(2)  1  Eden,  77. 

(3)  7  R.  E.  259  (9  Ves.  428), 


(4)  13  R,  K,  142  (3  V.  &  B.  79; 
Coop,  66). 
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death  of  the  tenant  for  life,  as  in  Emperor  v.  Rolfe  (i),  Cholmondley       Bvahs 
V.  Meyrick  (2),  and  many  other  cases.  SqiyrT. 

The  portions  in  question  were  provided  for  children  who  died 

infants  and  onmarried,  and  would  not,  therefore,  according  to  this 

rule,  be  raiseable  for  the  benefit  of  such  children,  but  the  question 

is,  whether  the  settlement  has  not  in  that  event  provided  that  the 

portions  intended  for  such  children,  so  failing  as  to  them,  should 

be  raised    for  *the  benefit  of  other  surviving  children ;  and  in        t  *^^  ] 

examining  the  settlement  for  the  purpose  of  discovering  the  intention 

of  the  parties  in  this  respect,  it  must  be  borne  in  mind  that  the 

vesting  of  the  portions  did  not,  according  to  the  above  rule,  depend  in 

any  respect  npon  the  portioners  surviving  the  tenant  for  life,  and, 

therefore,  that  the  children  whose  portions  were  in  question,  would 

have  been  entitled  to  their  portions  if  they  had  attained  twenty-one 

years,  or  the  other  events  specified  had  happened,  although  they 

had  afterwards  died  in  the  lifetime  of  the  tenant  for  life.     The 

settlement  providing  for  the  event  of  children  not  becoming  entitled 

to  their  portions  in  case  of  death  under  twenty-one,  or  the  other 

events  personal  to  themselves,  after  directing  payment  to  those 

children  who  should  attain  that  age  after  the  death  of  the  tenant 

for  life,  and  no  sooner,  declared,  ''  And  in  case  any  of  the  younger 

son  or  sons  of  the  said  Charles  Evans,  by  the  said  Mary  Caroline 

his  wife,  shall  happen  to  die  before  he  or  they  shall  have  attained 

his  or  their  age  or  respective  ages  of  twenty-one  years,  or  shall 

happen  to  become  an  eldest  or  only  son  before  he  shall  attain  his 

age  of  twenty-one  years,  or  if  any  of  the  daughters  of  the  said 

Charles  Evans,  by  the  said  Mary  Caroline  his  wife,  shall  happen  to 

die  before  she  or  they  shall  have  attained  her  or  their  age  or 

respective  ages  of  twenty-one  years,  or  have  been  married,  or  before 

his,  her,  or  their  portion  or  portions  shall  become  vested,  then  and 

in  such  case  the  portion  or  portions  hereinbefore  provided  for,  all 

and  every  such  younger  son  or  sons  so  dying,  or  becoming  an  eldest 

or  only  son,  and  for  all  and  every  such  daughter  and  daughters  so 

dying  and  unmarried  before  his,  her,  or  their  said  portion  or  portions 

shall  become  payable  as  aforesaid,  shall  go,  survive,  and  accrue  to 

the  survivors  and  survivor  of  such  daughters  and  younger  sons, 

equally  to  be  divided  between  them,  and  to  be  paid  and  payable  at 

the  same  time  and  times  as  his,  her,  or  their  original  portion  or 

portions  is  or  *are  hereinbefore  directed  to  be  raised  and  paid,  or       [  •ft*  J 

shall  become  payable  as  aforesaid." 

(1)1  Ves.  Sen.  208.  (2)  1  Eden,  77,  85. 
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£vAK8  This  provision  is  clear  and  unambiguous.     The  portions  were 

So^T.  payable,  that  is,  became  vested  in  each  child  at  twenty-one,  or 
the  happening  of  the  other  events  specified.  But  the  children  in 
question  died  before  any  of  those  events,  and  upon  such  death, 
according  to  the  plain  words  of  the  settlement,  the  portions  to 
which  they  would  have  been  entitled,  had  they  lived  until  such 
event  had  happened,  survived  to  the  other  younger  children,  and 
from  that  moment  such  surviving  children  became  entitled  to  the 
accrued  share  as  much  as  they  were  to  the  original  shares,  unle^ 
there  could  be  found  in  the  settlement,  something  to  show  that  such 
was  not  the  intention  of  the  parties,  notwithstanding  those  plain 
expressions. 

After  providing  for  the  further  accruer  of  accrued  shares,  we  find 
a  proviso  which  appears  to  me  to  be  of  some  importance ;  for  it 
provides  for  the  death  of  a  child,  leaving  children,  before  its  portion 
became  payable,  and  gives  to  such  children  the  portion  of  sncb 
deceased  child.  Now,  as  the  judgment  is  founded  upon  the  sup- 
position that  as  survivorship  or  accruer  was  intended  upon  the 
death  of  a  child  in  the  lifetime  of  the  tenant  for  life,  it  is  material 
to  observe  that,  in  this  provision,  the  event  of  the  death  of  a  child 
in  the  lifetime  of  the  tenant  for  life,  is  in  terms  provided  for,  and 
if  this  provision  be  considered  as  a  limitation  or  restriction  upon 
the  generality  of  the  survivorship  before  given,  the  allusion  to  the 
death  of  the  child  in  the  lifetime  of  the  tenant  for  life,  with  reference 
to  such  survivorship,  is  strong  to  show  that  the  survivorship  was 
not  intended  to  be  confined  to  a  death  after  the  death  of  the  tenant 
for  life. 

I  am  aware  of  a  difficulty  which  might  arise  upon  the  construc- 
tion of  this  provision  if  a  child  had  died  in  the  lifetime  of  the 
tenant  for  life,  after  the  happening  of  the  event  upon  which  the 
[  *fio  ]  portion  was  made  payable,  but  as  *thi8  proviso  must,  I  think,  have 
reference  to  the  clause  of  survivorship  interposing  the  child  of  a 
child  before  its  brothers  and  sisters,  the  reference  to  the  death  of 
a  child  in  the  lifetime  of  the  tenant  for  life,  tends  strongly  to  show 
that  the  survivorship  was  to  take  place  upon  the  happening  of  such 
an  event.  It  was  argued  that  the  reference  to  that  event  in  this 
clause  tended  to  show  that  it  was  not  contemplated  in  the  clause  of 
survivorship,  as  there  was  no  such  reference  in  that  clause.  But 
the  answer  to  that  is,  that  the  provision  as  to  survivorship  was 
complete  without  it. 

The  observations  made  upon  the  provision  for  maintenance  and 
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for  the  cesser  of  the  500  years'  term,  do  not  appear  to  me  to  be  of  Evans 
sufficient  weight  to  justify  a  construction  contrary  to  the  obvious  scott. 
meaning  of  the  previous  provision.  Those,  indeed,  relating  to  the 
term  would  haVe  been  very  strong  and  difficult  to  be  answered,  had 
not  the  case  of  Emperor  v.  Rolfe,  and  other  cases,  established,  that 
they  ought  not  to  prevail  against  the  intention  of  the  parties  as 
assumed  in  those  cases. 

Much  stress  was  laid  in  the  argument  upon  the  circumstance 
\hat  this  provision  was  not  as  usual  a  trust  to  raise  a  certain  sum, 
to  be  divided  amongst  the  younger  children,  but  a  particular  sum 
for  each  child,  so  that  the  burden  upon  the  estate  was  to  depend 
upon  the  number  of  younger  children.  This  may  not  be  so  provi- 
dent a  provision  as  the  other,  but  I  do  not  see  how  that  affects  the 
argument,  as  it  is  clear  that  there  was  to  be  a  survivorship  with 
respect  to  those  particular  sums.  In  the  ordinary  case,  the  sum  to 
be  raised  is  generally  made  to  vary  with  the  number  of  children,  and 
in  this  the  provision  is  for  so  many  thousand  pounds  as  there  should 
be  younger  children ;  and  although  that  provision  would  be  more 
burdensome  than  the  other,  if  there  should  [be]  an  extraordinary 
number  of  younger  children,  it  would  probably  be  less  so  if  the 
number  should  be  less  than  the  average. 

The  decree  assumes,  that  all  the  provisions  for  survivorship 
•apply  only  to  deaths  of  children  after  the  determination  of  the  t  *®*  3 
estate  for  life,  but  it  cannot  be  disputed  that  the  portions  would 
vest  in  children  attaining  twenty-one,  or  the  happening  of  the  other 
events  specified,  although  the  tenant  for  life  should  then  be  living, 
and  the  survivorship  is  to  take  place  upon  the  death  of  any  child 
before  attaining  twenty-one,  or  such  other  events  happening,  without 
reference  to  the  tenancy  for  life,  whether  it  is  continuing  or  not ;  but 
it  the  construction  assumed  by  the  decree  should  be  adopted,  no  such 
survivorship  would  take  place  upon  the  death  of  any  child  in  the 
lifetime  of  the  tenant  for  life,  which  would  be  contrary  to  the 
eipressed  terms  of  the  gift. 

I  am,  therefore,  of  opinion  that  the  decree  is  in  this  respect 
^rong,  and  that  the  survivorship  includes  the  shares  of  every 
child  bom,  who,  if  it  had  lived  to  attain  twenty-one,  or  till  the 
happening  of  the  other  events  specified,  would  have  been  entitled 
to  a  portion.  If  your  Lordships  should  agree  in  the  opinion  which 
I  have  now  expressed,  I  apprehend  the  course  to  be  taken  would  be 
W  declare  that,  and  then  refer  it  to  the  Master  to  make  the  necessary 
inquiries. 
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Evans       Lobd  Bbouoham  : 

Scott.  I  entirely  agree  with  my  noble  and  learned  friend  in  the  principle 

which,  in  the  outset  of  his  argument,  he  stated  to  be  the  rale  to 
govern  such  cases  as  this,  and  also  in  the  opinion  at  which  he  has 
arrived,  and  at  which  I  arrived  in  the  course  of  the  argument ;  that 
the  decree  cannot  in  this  respect  be  ^supported,  for  that  the  bot- 
vivorship  applies  to  the  children  who  should  die,  whether  before  or 
after  the  determination  of  the  life  estate.  I  do  not  find  in  the 
argument  of  the  very  learned  and  able  Judge,  from  whose  decision 
this  appeal  is  brought,  any  sufficient  reason  to  countervail  the 
arguments,  which  appear  to  me,  both  upon  principle  and  the  tme 

[  •^s  ]  construction  of  the  settlement,  and  also  upon  the  *authority  of  the 
cases,  to  be  entitled  to  govern  the  decision  in  this  case.  I  do  not 
find  that  the  learned  Judge  has  argued  this  case — if  we  are  fur- 
nished with  a  correct  note  of  what  fell  from  his  Honour — in  such  a 
manner  as  to  convince  me,  that  a  judgment  proceeding  upon  the 
reasons  which  he  is  said  to  have  given,  can  be  supported. 

It  is  very  material  to  consider,  as  my  noble  and  learned  friend 
has  already  remarked,  that  there  is  in  this  settlement,  in  express 
terms,  a  provision  made  for  the  survivorship  between  children 
before  the  determination  of  the  life  estate.  That  is  most 
material,  for  it  shows  that  that  was,  at  least  in  one  part  of  the 
arrangement,  in  the  contemplation — and  expressed  so  to  be — of  the 
parties  to  this  settlement,  and  that  provision  was  accordingly  made 
for  that  event  happening. 

I  should  observe,  that  the  only  ground  upon  which  it  is  possible, 
in  my  opinion,  to  sustain  this  decision,  and  to  hold  that  by  survivor- 
ship you  are  here  to  mean  only  survivorship  between  children  in 
being  after  the  determination  of  the  life  estate — the  only  ground 
upon  which  it  appears  to  me  that  this  decree  can  be  supported — is 
that  which  was  most  ably  taken  by  the  learned  counsel  for  the 
respondent  (I  particularly  allude  to  the  able  argument  of  Mr. 
Hodgson)  y  that  you  have  to  consider  the  creation  of  the  term  as 
provided  for  at  the  beginning  of  the  settlement,  and  that  then 
.the  clause  of  accruer  only  disposes  of  that  which  had  been  called 
into  existence  by  what  may  be  termed  the  creative  part  of  the 
settlement.  But  I  have  yet  to  learn  that  there  is  any  such  rule  as 
this  to  govern  the  construction  of  such  instruments;  that  if  terms 
are  created,  you  have  then  only  to  consider  that  what  follows  is  to 
dispose  of  the  term  so  created,  and  that  you  have  no  right  to 
import  into  the  first  part — what  I  may  term  the  creative  part  of 
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the  instraznent  or  settlement — any  argument  derived  from  the  dis-        Evans 
positive  -pskTi  of  that  settlement.     I  have  yet  to  learn  that  there  is       aoorr. 
any  such  rale  of  law  as  *that.     There  clearly  is  nob.     I  must  take       [  *6S  ] 
the  whole  together,  and  where  it  might  remain  doubtful,  or  even 
more  than  doubtful ;  where  there  might  be  an  inclination  against 
the  construction  which  might  afterwards  arise  from  the  dispositive 
part  more  clearly  showing  the  meaning  and  intention  of  the  parties ; 
where  an  inclination  might  arise  which  might  qualify  the  term 
created,  it  is  perfectly  clear  that  you  might  import  into  the  first 
part,  for  the  purpose  of  clearing  a  matter  of  doubt,  or  even  of 
modifying  the  construction  of  that  part,  the  clear  meaning  of  the 
parties,  by  reflection  and  operation,  as  it  were,  backwards  upon  it, 
derived  from  the  language  which  they  have  used  in  disposing  of 
the  term  so  previously  created. 

In  this  case  I  hold  it  to  be  clear,  that,  taking  the  clause  of 
accruer  together  with  the  former,  you  gather  the  meaning  of  the 
parties  to  the  settlement.     When  it  is  said  that  the  case  of  Emperor 
V.  Rfdfe  is  one  of  the  few  cases  which  countenance  this  latitude  of 
interpretation,  1  cannot  go  along  with  that  remark  at  all.     In  the 
first  place,  I  think  that  Emperor  v.  Rolfe  is  a  considerably  stronger 
case  than  this.     It  is  a  stronger  case  than  this,  because  there  the 
term  was  only  to  be  created  after  the  mother's  death.     The  term 
was  only  by  the  force  of  the  settlement  to  come  into  existence  and 
be  created  after  the  mother's  death.     That  was  therefore,  properly 
speaking,  not  ^  term  created ;    and  Lord  Habdwickb,  though  he 
appears  to  have  felt  that  there  was  some  difficulty  in  the  case  at 
first,  said  it  would  be  a  very  harsh  construction  to  hold  the  con- 
trary, and  he  gave  the  decision  which  was  afterwards  followed  in 
the  case  of  Hope  v.  Lord  Clifden  (i).     Lord  Eldon  there  refers  to 
Emperor  v.  Rolfe^  and  says  it  looks  very  like  a  new  decision.     It  is 
a  very  ingenious,  a  somewhat  elaborate  and  abundantly  characteristic 
judgment  which  Lord  Eldon  gives.    He  does  not  decide  the  case 
the  first  day,  *but  in  breaking  it  he  goes  very  much  at  length  into       [  'W  ] 
its  merits,  and  he  very  much  applies  himself  to  Emperor  v.  Rolfe, 
He  comments  upon  that  case,  and  upon  Woodcock  v.  The  Duke  of 
Dorset  (2),  decided  by  Lord  Thurlow  ;  and  he  goes  into  the  argu- 
ments of  Lord  Thurlow,  and  applies  them  to  the  case  then  before 
him.    Lord  Thurlow  says,  these  words  are  very  strong ;    their 
natural  meaning  is  strong  and  difficult  to  manage.      So  Lord  , 

Eldon  says  that  he  felt  the  words  before  him  in  Hope  v.  Lord 
(1)  5  B.  R  364  (6  Vee.  499),  (2)  3  Br.  0.  C.  669. 
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EvAHR  CUfden  to  be  strong  and  difficult  to  manage ;  but  nevertheless,  con- 
SooTT.  sidering  that  he  is  dealing  with  the  case  of  parent  and  child,  he 
must  reckon  a  good  deal  upon  the  force  of  the  natural  feeling  which 
it  was  likely  to  give  rise  to,  and  then  referring  to  the  words  of  Lord 
Hardwiokb  in  Emperor  v.  Rolfe,  he  says  he  thinks  it  would  be  a 
harsh  construction  to  take  an  opposite  view  in  the  case  then  before 
him.  Having  gone  much  at  large  into  the  case,  he  says  he  should 
wish  it  might  be  afterwards  again  spoken  to  by  the  parties.  He 
was  frequently  unwilling  to  decide  in  cases  where  he  had  little  or 
no  doubt,  and,  therefore,  this  wishing  to  have  it  spoken  to  again 
indicates,  to  those  who  knew  that  learned  Judge,  nothing  of  doubt ' 
upon  his  mind,  for  he  generally  held  by  his  first  opinion  very 
strongly,  but  it  only  indicates  that  he  had  a  hesitation  in  giving  out 
his  opinion.  It  does  not  follow,  to  those  who  knew  Lord  Eldon  and 
the  character  of  his  mind,  that  he  had  any  doubt  in  following  the 
cases  of  Emperor  v.  Rolfe  and  Woodcock  v.  The  Duke  of  Dorset^  but 
that  he  went  entirely  along  with  those  cases,  and  that  his  mind 
was  clearly  made  up  from  the  beginning  that  he  had  put  the  right 
construction  (i)  on  the  settlement  in  the  case  of  Hope  v.  Lord  CUfden. 
The  authorities  therefore,  so  far  from  not  bearing  out  this  view, 
[  •65  ]  or  so  far  from  supporting  the  decision  of  the  *Court  below  in  this 
case,  or  from  not  bearing  out  the  reversal  of  it,  appear  to.  me  to 
bear  fully  as  strong,  and  even  stronger,  on  this  case  than  on  the 
case  of  Emperoi'  v.  Rolfe.  Having  weighed,  therefore,  with  the 
deference  due  to  it,  the  decision  of  the  learned  Judge  in  the 
Court  below,  and  having  looked  also  to  the  plain  meaning  of 
the  parties,  and  having  regard  to  this,  that  there  is  no  rule  of  law 
which  prevents  us  from  taking  the  accruer  clause — or  the  dispositive 
clause,  as  it  was  called  in  the  argument — together  with  the  creative 
clause ;  having  regard  also  to  the  leases,  and  to  the  arguments  and 
comments  used  by  the  learned  Judges  in  disposing  of  them,  I  have 
come  to  a  very  clear,  and,  I  must  say,  a  very  unhesitating  opinion, 
that  the  judgment  of  the  Court  below  cannot  be  supported,  and  that 
it  must  now  be  altered  in  the  manner  which  has  been  suggested. 

Lord  Camprbll: 

I  likewise  agree  that  this  alteration  should  take  place,  which  has 
been  suggested,  in  the  decree  of  his  Honour  the  Yioe-Chancellor. 
I  acknowledge  that  I  feel  regret  that  I  come  to  that  conclusion, 

(1)  "  Consideration  **  in  the  original  report,  seemingly  a  migreading  of  the 
i«porter*8  MS.  abbreviation. 
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because  I  should  be  inclined  to  say  with  his  Honour,  that  the  good        Bvahh 
sense  of  the  dispute  seems  to  be  with  the  plaintiff  in  the  cause,       scorr 
tfa&t  is  to  say,  that  it  would  probably  be  a  more  desirable  arrange- 
ment of  the  affairs  of  the  family,  that  the  sum  of  8,0OOZ.  only 
should  be  raised  instead  of  the  sum  of  7,000/.,  and  I  regret  exceed- 
udgly  that  I  should  differ  from  any  Judge  whose  judgment  I  have 
to  review,  particularly  that  I  should  differ  in  opinion  from  a  Judge 
for  whose  learning  and  ability  I  have  such  profound  and  sincere 
resx)ect  as  I  have  for  those  of  his  Honour  the  Vice-Chancellor 
Ki^ioHT  Bbucb.    But,  after  having  repeatedly  read  this  settlement, 
and  referred  to  the  cases,  I  must  say,  that  I  come  to  the  clear 
conclusion  that  the  decree  is,  in  this  respect,  erroneous. 

It  has  been  said  truly,  that  courts  of  equity  take  considerable 
*  liberty  in  construing  settlements  with  regard  to  the  portions  of  [-ee] 
younger  children,  but  that  is  only  in  carrying  into  effect  the  pro- 
bable intention  of  the  settlor.  A  court  of  equity  does  not  make  a 
new  settlement ;  it  construes  the  settlement  which  has  been  made. 
Where  it  appears  that  the  construction  is  at  all  doubtful,  and  that 
by  putting  one  construction  upon  it,  what  must  be  supposed  to 
have  been  the  intention  of  the  settlor  will  be  defeated,  and  by 
putting  another  construction,  although  some  violence  may  be  done 
to  the  words,  the  probable  intention  of  the  settlor  will  be  carried 
into  effect,  you  will  prefer  the  latter  construction  to  the  former. 
But  where  you  cannot  necessarily  come  to  the  conclusion  that  you 
defeat  the  intention  of  the  settlor  by  putting  their  natural  and 
grammatical  construction  upon  the  words,  I  know  not  that  a  court 
of  equity,  any  more  than  a  court  of  law,  would  consider  itself 
jastified  in  not  doing  so. 

Now,  looking  at  the  two  clauses  of  the  settlement,  which  must 
be  read  together — ^you  must  read  together  what  has  been  called 
the  creating  or  charging  clause,  and  the  dispositive  clause — ^I  do 
not  see  that  we  are  at  all  justified  in  wresting  the  natural  meaning 
of  the  words,  which  is,  that  if  any  children  shall  die,  whether 
in  minority  or  after  they  have  reached  majority,  their  portion 
shall  accrue  for  the  benefit  of  the  surviving  children.  That  is 
clearly  the  natural  and  grammatical  construction  of  the  words. 
Then  how  are  we  justified  in  interpolating  any  words  ?  The  words 
you  must  interpose  are,  ''  if  any  of  them  die  after  reaching  the 
age  of  twenty-one."  How  are  we  justified  in  introducing  those 
words  into  the  settlement  ?  I  know  that  this  may  be  considered  a 
fantastical  arrangement  on  the  part  of  this  settlor ;  it  may  or  may 
B.B. ^VOL.  liXxni.  2 
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BvAHs       not  be  that  be  migbt  so  intend;  tbere  is  nothing  absard  in  it; 

(j^j^,  there  is  no  gross  injustice  that  can  be  inflicted  npon  the  eldest 
son,  if  it  was  the  intention  that  he  should  have  exactly  the  same 

[  *67  ]  portion,  whether  all  the  ^children,  all  his  brothers  and  sisters, 
that  came  into  esse  should  reach  twenty-one,  or  whether  some  of 
them  should  have  died  before  reaching  twenty-one.  It  is  allowed 
that,  if  they  reached  twenty-one,  however  numerous  the  children 
might  be,  their  portions  would  all  be  charged,  and  would  accrae  to 
the  surviving  children,  if  they  died  after  twenty-one.  Then,  if 
that  is  so,  how  can  I  say  that  I  am  justified  in  interpolating 
the  words  which  you  must  necessarily  interpolate,  namely,  "if 
they  shall  happen  to  die  in  the  lifetime  of  the  said  Charles  Evans 
and  Mary  Caroline." 

Now,  with  the  most  profound  respect  for  that  learned  Judge,  I 
could  have  wished  that,  in  his  judgment,  if  we  have  an  accurate 
note  of  it,  he  had  given  us  a  little  mora  at  length  the  reasons 
which  influenced  his  mind,  which  I  am  sure  would  have  been 
regarded  by  all  the  members  of  this  House  with  the  deepest 
attention.  But  he  seems  to  have  considered  it  as  rather  doubtful, 
whether  the  portions  of  these  children  that  reached  twenty-one, 
and  died  in  the  lifetime  of  the  parents,  could  accrue ;  but  the  case 
of  Emperor  v.  Rolfe,  and  that  class  of  cases,  appear  entirely  to  dis- 
pose of  that  argument,  and  to  show  quite  clearly  that  the  portions 
of  the  children  who  reached  twenty-one,  and  died  in  the  lifetime 
of  the  parents,  must  be  considered  as  charged  upon  the  estate,  and 
must  be  raised  for  the  benefit  of  the  surviving  children.  If  that 
be  so,  how  am  I  to  draw  a  distinction  between  the  children  that 
die  in  the  lifetime  of  the  parents  having  reached  twenty-one,  and 
those  who  die  in  the  lifetime  of  the  parents  not  having  reached 
twenty-one?  It  seems  to  me  to  be  a  very  arbitrary  distinction, 
and  I  asked  Mr.  Hodgson,  who  argued  this  case  with  his  usual 
ability,  just  to  frame  the  settlement  in  the  words  which  he,  in  his 
great  skill,  would  introduce,  so  as  to  carry  into  effect  the  con- 
struction he  put  upon  them;  but  he  rather  discreetly,  I  think, 
avoided  doing  that,  because  it  would  have  thrown  a  considerable 

[  •es  J  *difl5culty  even  upon  him.  He  would  have  been  obliged  to  intro- 
duce words  applicable  to  children  that  reached  twenty-one,  dying 
in  the  lifetime  of  their  parents,  and  other  words  to  apply  to  those 
that  died  under  twenty-one  in  the  lifetime  of  their  parents.  But 
is  not  this  making  a  new  clause  altogether,  and  not  construing  the 
clause  which  we  find  in  the  settlement  ? 
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Upon  the  whole,  I  come  to  the  conclasion  that,  in  this  case,  we       Bvaxs 
are  not  justified  in  departing  from  the  natural  and  grammatical       soott. 
sense  of  the  words ;  and  that  there  is  no  authority  calling  upon  us 
to  do  so,  because  those  cases  to  which  reference  has  been  made  do 
not  go  at  all  beyond  establishing  this,  that  to  effectuate  what  must 
be  understood  to  be  the  purpose  of  the  settlor,  you  will  put  rather  a 
different  construction  upon  the  words  than  their  natural  meaning. 
But  there  is  no  case  which  says  that  you  can  venture  to  do  so, 
anless  yon  are  sure  that  you  are  thereby  effectuating  what  must  be 
supposed  to  be  the  intention  of  the  settlor.     In  this  case,  I  do  not 
at  all  know  that  the  settlor  did  not  mean  what  he  has  said,  namely, 
that  with  regard  to  all  children  that  came  into  esse,  and  died  in 
minority,  or  whether  they  died  after  reaching  majority,  either  in 
the  lifetime  of  their  parent,  or  after  their  parents  died,  their  por- 
tions should  accrue  to  the  benefit  of  the  surviving  children.     It 
seems  to  me  that  the  view  taken  of  it  by  my  noble  and  learned 
friend  is  correct,  and  that  the  decree  ought  to  be  reversed. 

LoBD  Bbouoham  : 

I  ought  to  have  observed  that  there  is  one  thing  which  has 
been  too  much  taken  for  granted :  the  right  of  stretching  the  con- 
struction in  a  court  of  equity  upon  this  ground,  that  provided  we 
can  suppose  that  it  might  have  been  the  intention  of  the  parties  to 
mean  a  thing  such  as  living  at  the  death  or  surviving  A.  B. ; 
provided  it  is  possible  the  parties  might  have  meant  that,  we  have 
a  right  to  say  that  they  meant  it.  That  is  a  most  arbitrary  view 
to  take. 


WORDSWORTH  v.   WOOD.  i847. 

(1  H.  L.  C.  129-168.)  ^^^^a})^'  ^^' 

Will — Gonstruotion  of  the  word  **  surviving ;  "  to  what  period  referable. 

[Bbb  the  report  of  this  case  in  48  R  R.  191  (taken  from  4  My.  & 
Cr.  641),  at  the  end  of  which  report  a  note  of  this  appeal  will  be 
found  in  48  R.  R.  at  p.  196.] 
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WILBRAHAM   v.   SCARI8BR1CK  (1). 

(I  H.  L.  C.  167—190.) 

In  construing  a  will,  the  words  **  younger  son  "  used  by  the  testator 
in  a  proviso  for  the  shifting,  in  certain  events,  of  an  estate  thereby 
devised,  are  to  be  taken  in  Uieir  plain  and  ordinary  sense,  as  meaning 
''younger  in  order  of  birth,"  unless  it  satisfactorily  appears  £rom  other 
parts  of  the  will  that  they  were  used  by  the  testator  in  another  i 


This  was  an  appeal  against  a  decree  of  the  ChanceliiOB  of  the 
Duchy  Court  of  Lancaster  upon  the  construction  of  a  shifting  clause 
contained  in  Mr.  Eccleston's  will  (the  subject  of  a  former  appeal)  (2), 
and  the  question  was  whether  the  words  ''younger  son,"  should  be 
construed  as  meaning  "younger  in  order  of  birth,"  or  "younger," 
that  is,  "  posterior  "  in  order  of  limitation. 

The  testator,  at  the  date  of  his  will,  had  seven  children  living, 
bom  in  this  order:  Thomas,  Ann,  Mary,  Elizabeth,  Catherine, 
William*,  and  Charles  (the  respondent) ;  and  being  seised  of  or 
entitled  to  large  real  estates  in  Lancashire  and  elsewhere,  he  devised 
them  all  to  Edward  Bootle  Wilbraham  and  another,  on  trust,  as  to 
those  which  he  called  his  Scarisbrick  estate,  to  convey  and  assure 
the  same  (subject  to  a  term)  to  the  use  of  his  eldest  son  Thomas, 
for  his  life,  and  his  first  and  other  sons  in  tail  male,  with  remain- 
ders to  William  and  Charles,  and  every  subsequently  born  son  of 
the  testator  successively,  and  *their  respective  first  and  other  sons 
in  tail  male ;  remainder  to  the  first  and  other  sons  of  Thomas  in 
tail  general ;  with  like  remainders  to  the  first  and  other  sons  of 
William  and  Charles,  and  every  subsequently  born  son  of  the 
testator ;  remainders  to  the  first  and  other  daughters  of  Thomas, 
William,  and  Charles,  and  of  every  subsequently  bom  son  of 
testator,  respectively  and  successively  in  tail ;  remainder  to  the  use 
of  testator*s  daughter  Ann,  for  life,  and  her  first  and  other  sons 
successively,  first  in  tail  male,  then  in  tail  general ;  remainder  to 
her  daughters  as  tenants  in  common  in  tail,  with  similar  remainders 
to  the  use  of  Mary,  Elizabeth,  and  Catherine,  and  every  subse- 
quently born  daughter  of  the  testator  in  the  order  of  her  birth,  and 
their  respective  sons  and  daughters  in  succession,  with  other 
remainders  not  material  to  state ;  and  with  proviso  that  Thomas 


(1)  ShuUUwwth  V.  Murray  [1901]  1 
Ch.  810,  70  L.  J.  Ch.  453,  84  L.  T. 
606.— C.  A. 

(2)  See  o  01.  &  Fin.  398.  The  ques- 
tion on  that  appeal  turned  upon  the 
special  context  of  a  peculiarly  worded 


shifting  clause  which  could  not  be  of 
any  practical  application  to  any  other 
shifting  clause,  and  the  report  was 
consequently  omitted  from  the  Revised 
Eeports.— 0.  A.  S. 
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&nd  every  person  becoming  entitled  to  said  estate  should  take  and  Wilbraham 
retain  the  name  and  arms  of  Scarisbrick  only.  soaris- 

And  as  to  those  estates  which  the  testator  called  his  Wrightington  ba'<^- 
estate,  he  directed  the  trustees  to  convey  and  assure  them  (also 
subject  to  a  term)  to  the  use  of  his  sons  and  daughters  born  and  td 
be  bom,  and  their  issue,  in  the  same  manner  as  the  Scarisbrick 
estate,  except  that  William,  the  second  son,  and  his  issue,  were  to 
take  first  and  Thomas  last,  of  the  sons,  and  Thomas's  second  and 
other  younger  sons  before  his  first;  and  also  that  Mary,  the 
testator's  second  daughter,  was  to  take  first  of  the  daughters,  and 
Ann  last.  The  settlement  was  to  contain  a  shifting  clause  to  the 
effect,  that  if  William  or  Charles,  or  any  subsequently  born  son  of 
the  testator,  or  his  daughters,  Mary,  Elizabeth,  or  Catherine,  or 
any  subsequently  born  daughter,  or  any  issue  of  his  said  sons  or 
daughters,  should  become  entitled  to  the  Scarisbrick  estate,  under 
the  limitations  before  stated,  and  any  younger  son  or  daughter  of 
testator,  or  any  issue  of  such  younger  son  or  daughter  should  be 
then  living,  the  uses  of  the  ^Wrightington  estate  to  the  child,  who  L  *i^^  ] 
or  whose  issue  should  so  become  entitled,  should  cease ;  but  if  that 
estate  should  have  shifted  to  Charles,  or  any  of  the  testator's  subse- 
quently bom  sons,  or  to  Elizabeth  or  Catherine,  or  any  of  his 
subsequently  bom  daughters,  or  any  issue  of  the  respective*  bodies 
of  his  said  sons  or  daughters,  and  should  there  be  failure  of  issue 
of  all  his  sons  or  daughters,  younger  than  the  son  or  daughter  from 
whom,  or  from  whose  issue,  the  same  should  have  shifted,  then  the 
Wrightington  estate  should  return  and  remain  to  the  uses  to  which 
it  would  have  gone  if  there  were  no  proviso  for  shifting.  This 
settlement  also  was  to  contain  a  proviso  that  every  person  becoming 
entitled  to  the  Wrightington  estate,  except  Thomas  and  his  issue, 
should  take  and  retain  the  name  and  arms  of  Dicconson. 

And  as  to  the  testator's  other  estates,  which  he  called  his  Eccle- 
ston  and  Sutton  estates,  he  directed  his  trustees  by  sale  or  mortgage 
to  raise  out  of  them  sums  sufficient  for  paying  his  debts,  legacies, 
&c.,  and  for  securing  provisions  for  his  subsequently  born  sons,  and 
for  his  daughters :  and  in  case  the  residue  of  these  estates  should 
not  exceed  the  value  of  15,000^,  he  declared  that  his  trustees  should 
stand  seised  thereof  in  trust  for  his  son  Charles,  or  any  subse- 
quently born  son  first  attaining  twenty-one,  &c.,  his  heirs, 
executors,  &c.,  respectively  for  ever ;  and  in  case  the  testator  should 
leave  only  two  sons,  in  trust  for  the  eldest  of  them,  his  heirs, 
executors,  &c.      But  if  such  residue  should  exceed  the  value  of 
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15,000!.,  the  testator  directed  that  the  estates  should  go  and  remain 
to  the  use  of  his  third  son,  Charles  (the  respondent),  and  every  other 
subsequently  bom  son  of  the  testator  successively  in  the  order  of 
his  birth,  for  his  life,  and  after  his  decease  to  his  respective  first 
and  other  sons  successively  in  tail  male  ;  remainder  to  the  use  of 
testator's  eldest  son,  Thomas,  for  life,  and  after  his  decease  to  his 
first  and  other  sons  successively  in  tail  male ;  remainder  to  the  use 
of  testator's  ^second  son,  William,  for  life,  and  after  his  decease  to 
his  first  and  other  sons  successively  in  tail  male,  with  remainder  to 
the  testator's  first  and  other  sons  in  tail  general,  the  son  or  sons  of 
the  eldest  of  them,  and  their  issue,  to  take  before  the  son  or  sons 
of  the  younger  of  them,  and  their  issue ;  remainder  to  the  sons' 
daughters  successively  in  tail  in  the  like  order,  remainder  to 
testator's  daughters,  Elizabeth,  Catherine,  and  every  subsequently 
bom  daughter  of  testator,  for  life,  and  their  issue  in  tail  general, 
remainder  to  testator's  first  and  second  daughters,  Ann  and  Mary» 
for  life,  and  their  respective  issue,  in  such  order  and  for  such 
estates  as  were  before  expressed  in  their  regard,  as  to  the  Scarisbrick 
estate. 

The  shifting  clause  directed  to  be  inserted  in  the  settlement  of  the 
Ecdeston  estate,  upon  which  the  question  in  this  appeal  turns,  was 
to  this  effect,  '*  that  if  by  virtue  of  the  settlement  the  said  Charles, 
or  any  of  the  testator's  subsequently  bom  sons,  or  his  daughters, 
Elizabeth  and  Catherine,  or  any  subsequently  bom  daughter,  or 
any  issue  male  of  the  respective  bodies  of  the  testator's  said  sons  or 
daughters,  should  become  actually  entitled  to  the  possession,  or  to 
the  receipt  of  the  rents  of  the  Wrightington  estate  ;  and  any  younger 
son  or  daughter  of  testator,  or  any  issue  of  such  younger  son  or 
daughter  should  be  then  living,  then,  and  as  often  as  the  same 
should  happen,  the  uses  to  be  limited  in  the  settlement  in  the 
hereditaments  at  Eccleston  and  Sutton  to  the  son  or  daughter  who 
or  whose  issue  shall  so  become  entitled  as  aforesaid,  and  to  his  or 
her  issue,  should  absolutely  cease ;  but  that  in  the  proviso  for 
shifting  it  should  be  declared  that  if  by  virtue  thereof  the  said 
hereditaments  should  have  shifted  to  any  of  testator's  other  sons  or 
daughters,  or  issue  of  their  respective  bodies,  and  there  should 
afterwards  be  a  failure  of  issue  of  all  testator's  sons  or  daughters, 
who  should  be  younger  than  the  son  or  daughter  from  whom,  or 
from  whose  issue  the  same  should  have  so  shifted  as  aforesaid,  then 
the  said  hereditaments  at  Eccleston  "^and  Sutton  should  return  and 
remain  to  the  uses,  and  be  held  in  the  manner  in  which  the  same 
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would  have  gone  and  been  held  if  the  proviso  for  shifting  the  same  Wilbbaham 
were  not  inserted.**  Soahib- 

The  testator  directed  various  provisions  and  powers,  not  material  "wo"^- 
to  be  here  mentioned,  to  be  contained  in  the  settlement ;  and  he 
appointed  the  trustees  to  be  his  executors.  He  afterwards  made 
five  codicils,  by  the  second  of  which,  dated  the  27th  October,  1809, 
he  bequeathed  an  additional  annuity  of  200Z.  to  his  wife  for  her  life, 
chargeable,  as  the  annuity  given  to  her  by  the  will  was,  on  the 
Scarisbrick  estates;  and  he  gave  each  of  his  four  daughters  an 
aminity  of  lOOL  for  their  lives,  chargeable  on  the  same  estate,  in 
addition  to  the  provisions  made  for  them  by  the  will ;  and  he  gave 
his  wife  a  legacy  of  200Z.,  and  confirmed  his  will  in  all  respects  so 
far  as  the  same  was  not  "  altered  by  the  recent  death  of  his  son 
William." 

The  testator  died  in  November,  1809,  leaving  his  two  sons  Thomas 
and  Charles  and  four  daughters  surviving.  William  the  second  son 
died  shortly  before,  without  issue.  Thomas,  the  eldest,  upon  his 
father's  death,  took  the  name  and  arms  of  Scarisbrick,  and  entered 
into  possession  of  that  estate.  Charles  at  the  same  time  took  the 
name  of  Dicconson ;  he  was  then  of  the  age  of  nine  years.  The 
residue  of  the  Eccleston  estate,  after  answering  the  purposes  men- 
tionei  in  the  will,  considerably  exceeded  the  value  of  15,0002.,  and 
therefore  became  subject  to  the  provisions  in  the  will  for  settling 
the  same. 

The  trustees  filed  a  bill  in  1815,  in  the  Court  of  the  County 
Palatine  of  Lancaster,  against  Thomas  Scarisbrick  and  the  other 
surviving  children  of  the  testator,  praying  that  the  will  might  be 
established  and  carried  into  execution  under  the  decree  of  the  Court. 
^  decree  to  that  effect  was  accordingly  made,  and  subsequent 
proceedings  were  had  in  the  cause. 

hi  1822,  Thomas  Scarisbrick  presented  a  petition  in  said  cause,  M72  ] 
stating  that  Charles,  the  second  son,  had  then  attained  his  age  of 
twenty-one  years,  and  became,  by  the  death  of  William  without 
iasue,  entitled  to  the  Wrightington  estate  for  his  life  ;  and  praying 
that  the  Eccleston  and  Sutton  estates  might  be  conveyed  to  the  use 
o!  the  petitioner  and  his  issue.  The  Vige-Chanobllor  of  the  said 
Court,  by  his  order,  made  the  9th  January,  1823,  upon  the  hearing 
of  the  petition,  declared  that  the  estates  given  by  the  said  will  to 
Charles  and  his  issue,  in  the  residue  of  the  Eccleston  and  Sutton 
estates,  never  took  effect ;  and  that  Thomas,  in  the  events  which 
Opened,  became  entitled  to  the  same  for  his  life.     It  was  by  the 
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WiLBBAHAH  sald  Order  referred  to  the  registrar  of  the  Court  to  make  the 
8CABI8-  inquiries  necessary  for  carrying  the  will  into  execution,  and  for 
BRioB.       proper  settlements.     No  settlement  was  made. 

Thomas  Scarisbrick  died  without  issue  in  1883,  having  by  his 
will  bequeathed  his  personal  estate  to  his  wife,  and  appointed  her 
and  the  appellant  and  another,  executors.  He  had  previoasly 
charged  the  Eccleston  estate  with  a  jointure  of  1,0002.  a  year  for 
his  wife. 

Upon  the  death  of  Thomas,  Charles  took  the  name  of  Scarisbrick, 
and  entered  into  possession  of  that  estate;  and  thereupon  his 
sisters,  Mary  and  Elizabeth,  filed  a  bill  in  the  Chancery  of 
England  against  the  trustees  of  the  will  and  Charles  Scarisbrick, 
insisting  that  under  the  provisions  of  the  will,  and  in  the  events 
that  happened,  the  Wrightington  estate  had  gone  over  to  Mary  for 
her  life,  and  the  Eccleston,  to  Elizabeth.  The  final  decision  in 
that  suit  was,  that  neither  of  the  estates  went  to  a  daughter  while 
a  son  was  living ;  and  that  Charles  was,  from  the  death  of  Thomas, 
entitled  for  his  life  to  both  those  estates,  and  to  the  Scarisbrick 
estate  (i). 
[  178  J  Soon  after  that  decision,  Charles  Scarisbrick  revived  the  suit  in 

the  Duchy  Court  of  Lancaster,  and  then  presented  a  petition  to 
that  Court,  praying  a  reversal  of  the  Yicb-Chancbllob's  declara- 
tion of  January,  1823,  that  the  estate  given  to  him  by  tlie  will  in 
the  Eccleston  and  Sutton  estates  never  took  efiect.    That  petition 
was  heard  in  May,  1840,  by  Lord  Holland,  Chancellor  of  the  Duchy 
Court,  assisted  by  Mr.  Justice  Maulb  and  Mr.  Baron  Bolfb,  and  an 
order  was  made  thereon,  by  which  the  said  declaration  of  the  Vice- 
Chancbllob  was  reversed ;  and  it  was  ordered  and  declared  that 
upon  the  death  of  the  testator,  the  petitioner  became  and  was  still 
1840.         entitled  to  the  Eccleston  and  Sutton  estates.    Mr.  Justice  Maule 
^L.  *      delivered  the  judgment  of  the  Court,  which,  so  far  as  is  material 
f  173,  w.  ]      iiQ^By  was  to  this  effect : 

[  177,  n.  ]  *     ♦     rpjjg  estate  is,  by  the  will,  given  to  Charles,  for  his  life,  and 

afterwards  to  his  issue;  and  the  declaration  of  the  Yicb-Chan- 
CBLLOR  in  the  order  of  1828,  is  founded  on  the  assumption  that 
the  effect  of  the  shifting  clause  was  to  carry  the  estate  away 
from  Charles  to  Thomas.  By  that  clause,  the  testator  directed 
that  if,  by  virtue  of  the  settlement  which  was  to  be  made 
pursuant  to  the  trusts  of  his  will,  his  son  Charles  should  become 
entitled  to  the  possession  of  the  Wrightington  estate,  and  any 
vl)  See  note,  p.  20,  ante. 
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jrounger  son  of   the  testator's   body  should  then    be  living,  then  Wilbraham 
the  ases  and  trusts  of  the  Eccleston  estate,  in  favour  of  Charles       so^is- 
and  his  issue,  should  cease.     Two  events  were  thus  to  concur  in        bwok. 
order  to  make  the  interest  of  Charles  and  his  issue  in  the  Ecoleston 
estate  cease  ;    namely,  first,  he  was    to  become  possessed  of  the 
Wrightington   estate,  and  secondly,  at  the  time  of  his  so  becoming 
possessed,  there  was  to  be  in  esse  a  younger  son  of  the  testator,  or 
the  issue  of  such  younger  son. 

The  first  of  these  events  happened  at  the  testator's  death ;  for 
^^illiam,  the  second  son,  having  died  without  issue,  in  the  testa- 
tor s  lifetime,  Charles,  on  the  death  of  his  father,  became  entitled 
at  once  to  the  Wrightington  estate.  The  question  is,  whether  the 
second  event  also  happened,  that  is,  whether  there  was,  in  esse, 
at  the  death  of  the  testator,  any  son  of  the  testator  *'  younger  " 
than  Charles,  according  to  the  true  meaning  of  the  word  younger, 
as  used  in  the  Eccleston  shifting  clause.  If  there  was,  then 
the  order  of  the  Viob-Chancellob  is  right ;  if  there  was  not,  it  is 
wrong. 

Kow  there  certainly  was  no  younger  son  in  esse,  taking  **  younger ' 
in  its  ordinary  acceptation ;  for  the  testator  left  only  two  sons, 
Thomas  and  Charles.    Bat  the  respondents  contend  *that,  although     [  *178,  n.  ] 
there  was  no  younger  son  properly  so  called,  yet  that  Thomas, 
though  an  eldest  son  in  point  of  age,  was,  as  to  the  Eccleston 
estate,  subsequent  in  limitation  to  Charles,  and  so  a  younger  son 
within  the  meaning  of  the  shifting  clause.     This  was  the  construc- 
tion put  on  the  will  by  the  Yigb-Changellor  ;  but  after  giving  the 
subject  our  most  anxious  attention,  we  feel  bound  to  say  that  we 
cannot  concur  in  that  construction.     The  safe  rule  of  construction 
in  general  is,  to  interpret  the  words  of  wills,  as  well  as  of  deeds, 
according  to  their  plain  natural  import,  unless  by  so  doing  some 
manifest  absurdity  or  inconvenience  would  follow,  which  is  sufficient 
to  satisfy  the  Judge  that  the  person  using  the  words  must  have 
tised  them  in  some  sense  different  from  what  would  be  their  ordinary 
meaning.    It  does  not  appear  to  us  that  any  such  absurdity  or 
inconvenience  will  result  from  holding,  that  the  testator  used  the 
word ''  younger  "  in  this  case  in  its  ordinary  sense.     He  had  three 
estates  and  three  sons.    He  gave  the  Scarisbrick,  the  principal 
estate,  to  Thomas,  his  eldest  son,  and   his   issue;  he  gave  the 
"rightington,  the  estate  second  in  point  of  value,  to  William,  his 
second  son,  and  his  issue;   and   the  Eccleston,  which    was  the 
smallest  estate,  to  Charles,  his  third  son,  and  his  issue ;  and  he 
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WiLBRAHAM   Certainly  eontemplated  the  possibility  of  his  having  other  sons  to  be 
soAEis-       afterwards  born.    The  great  object  of  the  testator  was  to  found  three 


BBIOK. 


[  •i7y,  //. 


[  182,  n. 


families  in  the  persons  of  three  sons,  and  to  secure  one  estate  tc* 
each  family ;  and  the  will,  both  in  the  limitations  of  the  estates 
and  in  the  shifting  clauses,  was  evidently  framed  with  a  view  to  that 
leading  object.  Construing  the  word  **  younger  "  in  the  Eccleston 
shifting  clause  to  mean  younger  in  point  of  age,  according 
to  its  natural  import,  that  clause  is  still  quite  sufficient  to  carry 
out  the  testator's  leading  intention  of  founding  three  families, 
so  long  as  any  three  sons,  or  the  issue  male  of  any  three 
sons,  should  be  in  existence.  By  the  death  of  William  with- 
out issue,  and  the  death  of  the  testator,  without  having  any 
after-born  son,  the  leading  intention,  that  of  founding  three 
families  in  the  persons  of  three  sons,  was  defeated.  It  became 
impossible  to  found  more  than  two  families;  and  the  limita* 
tions,  with  the  Wrightington  shifting  clause,  were  quite  well 
adapted  for  that  purpose,  securing  the  Scarisbrick  estate  to  ^the 
principal  branch,  and  the  Wrightington  estate  to  the  other,  now 
become  the  second  branch.  What  then  is  to  become  of  the  third 
estate,  originally  destined  to  support  a  distinct  line,  the  carrying 
out  of  which  original  destination  has  become  impossible  ?  Is  it  to 
remain  with  the  youngest  son,  to  whom  it  was  originally  given  ?  or 
is  it  to  go  over  to  the  eldest  son  ?  There  can  be  no  doubt  but  that, 
construing  the  words  of  the  will  literally,  it  would  remain  (accord- 
ing to  the  original  gift)  with  the  younger  son ;  and  we  see  no  reason 
to  justify  us  in  saying  that  such  construction  could  not  have  been 
the  testator  8  meaning. 

[His  Lordship  subsequently  referred  to  the  cases  in  which  the 
words  "  younger  son "  had  been  treated  as  equivalent  to 
''  posterior  in  limitation,"  and  said :] 

All  these  cases  proceeded  on  the  intelligible  principle,  that  from 
the  nature  of  the  deed  or  will  under  which  the  question  arose,  it 
must  have  been  the  meaning  of  the  parties  to  provide  for  all  the 
children,  and  in  order  to  carry  out  this  intention,  it  was  necessary 
to  understand  by  the  words  *^  younger  children,"  all  the  children 
other  than  an  eldest  or  only  son  :  in  other  words,  all  the  children 
except  the  lueres  natus  or  hceres  /actus.  The  Court  has  felt  itself 
warranted  in  thus  putting  on  the  words  a  construction  not  strictly 
according  to  their  literal  meaning,  in  the  same  way  as  it  does  with 
the  words  ''  heirs  of  the  body  "  in  marriage  articles.  In  both  cases, 
the  nature  of  the  provision  intended  clearly  shows  that  the  words 
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most  have  been  used  in  a  sense  different  from  that  which  they  Wilbraham 

ordinarily  had  been ;  and  the  Court  therefore  construes  them  in       soaris. 

the  sense  in  which,  from  the  nature  of  the  instrument,  they  must       »«^ck. 

have  been  understood  by  the  parties.     What  analogy  then  do  these 

cases  furnish  towards  enabling  us  to  construe  the  word  ''younger" 

in  the  will  now  before  us  ?     What  is  there  in  the  very  nature  of 

the  provisions  of  this  will  showing  that  the  testator  must  have  used 

the  word  "  yocmger  "  not  in  its  obvious  sense  ?    When  the  intention 

of  founding  three  distinct  families  in  the  persons  of  three  sons 

became  impossible,  by  the  death  of  one  son  without  issue,  there  is 

no  more  incongruity  with  the  presumable  intention  of  the  testator 

in  uniting  the  two  mesne  estates  in  the  person  of  the  younger  son,        ^ 

than  in  giving  one  of  them  to  the  elder.     The  only  guide  as  to 

intention  in  such  case  must  be  found  in  the  language  of  the  will 

itself,  and  there  does  not  appear  to  us  to  be  any  thing  in  that 

language  to  give  to  the  word  ''  younger  "  any  other  than  its  ordinary 

^meaning.  [He  then  stated  the  case  of  Hall  v.  Luckwp  (i),  and  showed     [  *  i^<^*».  ] 

that  it  had  no  application  to  the  present  case.] 

It  was  pressed  at  the  Bar  that  this  is  a  case  of  an  executory  trust, 
and  not  a  trust  executed  ;  and  therefore  it  was  said  the  Court  will 
direct  a  conveyance  so  as  to  obviate  any  omissions  or  errors  on  the 
part  of  the  testator,  so  as  to  effectuate  the  real  intention.  Undoubtedly 
it  will.  But  the  question  still  arises,  what  is  the  intention  ?  How 
is  that  intention  to  be  ascertained  ?  It  can  only  be  obtained  by 
looking  to  the  language  used,  and  if  we  are  right  in  our  opinion, 
that  there  is  nothing  to  show  that  the  testator  meant  to  use  the 
word  "  younger  "  in  any  other  than  its  ordinary  sense,  it  matters 
not  whether  the  trust  is  executed  or  executory.  In  either  case  the 
ordinary  sense  must  be  adhered  to. 

On  the  whole,  therefore,  there  does  not  appear  to  us,  either  in 
the  nature  of  the  provisions  or  the  presumable  intention  of  the 
testator,  or  in  the  context  of  the  will,  any  thing  which  can  justify 
us  in  saying  that  the  word  ''  younger,"  in  the  Eccleston  shifting 
clause,  means  any  thing  else  than  younger  in  point  of  age.  It 
follows  that  so  much  of  the  order  of  the  Vicb-Changellor  of  the 
County  Palatine  as  declares  that,  on  the  death  of  the  testator, 
Thomas,  his  eldest  son,  became  entitled  to  the  Eccleston  estate, 
was  erroneous,  and  that  it  must  be  varied  by  declaring  that 
Charles,  on  the  death  of  his  father,  became  entitled  to  that  estate 
for  bis  life. 

(1)  4  Sim.  5. 
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Against  that  order  the  sarviviog  executor  of  Thomas  Scarisbriek 
brought  this  appeal,  which  was  argued  in  presence  of  the  Judges 
(Chief  Justice  Wilde,  Justices  Coleridge,  Maule,  Wightman,  Erie, 
and  Barons  Alderson,  Rolfe,  and  Piatt). 

Mr.  Turnei'  and  Mr.  Prior  for  the  appellant : 

*  *  In  the  construction  of  instruments  providing  portions  for 
children,  excluding  the  one  to  whom  the  family  estate  is  limited, 
the  words  '* elder"  and  "younger"  have  acquired  a  technical 
meaning,  referable  to  the  order  of  limitation  of  the  principal  estate, 
distinct  from  the  order  of  birth. 

There  are  several  passages  in  this  will  which  show  that  the 
testator  used  the  word  "younger,"  in  the  Eccleston  shifting  claase» 
in  the  sense  of  "younger  in  the  order  of  limitation."  In  the 
limitations  of  the  Wrightington  and  Eccleston  estates  to  the  sons 
of  the  testator's  sons  in  tail  general,  it  is  evident,  from  the  context, 
that  the  words  "  eldest "  and  "  younger  "  are  to  be  construed  in 
reference  to  the  order  of  limitation,  and  not  of  birth.     *     *     * 

It  is  to  be  observed  that  the  testator  in  several  parts  of  the  will 
describes  a  younger  son  in  order  of  birth,  by  the  words  "  subse- 
quently bom  son,"  and  in  other  parts,  as  in  the  Wrightington 
shifting  clause,  he  actually  says  his  eldest  son  shall  be  a  younger 
son  in  order  of  limitation,  thereby  putting  his  own  meaning  on  the 
words,  and  leaving  no  doubt  of  his  intention,  which  it  is  the  duty 
of  the  House  to  carry  into  execution.  The  House,  looking  to  the 
whole  context,  cannot  fail  to  see  the  meaning  of  the  testator. 

The  Lord  Chancellob  observed  that  the  case  had  been  very  ably 
argued ;  yet,  as  the  learned  Judges  present  entertained  no  doubt, 
nor  did  he  himself,  on  the  point  in  question,  it  was  not  necessary  to 
hear  the  other  side.  His  Lordship  then  put  a  question  of  law  to  the 
Judges,  which  they  obtained  time  to  answer. 

Lord  Chief  Justice  Wilde  delivered  the  opinion  of  himself  and  the 
other  Judges : 

The  answer  to  your  Lordship's  question  depends  upon  the  con- 
struction of  the  shifting  clause  relating  to  the  Eccleston  estate  in 
Mr.  Eccleston's  will. 

The  language  of  the  clause  is  not  ambiguous,  but  is  such  as  is  in 
ordinary  use,  and  bears  a  well  known  meaning.  But  it  is  contended, 
that  upon  reference  to  the  other  parts  of  the  will  an  intention  may 
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e  inferred  on  the  part  of  the  testator,  which  will  not  be  fully  carried  vvilbraham 
oto  effect  by  reading  the  clause  in  question  in  the  ordinary  sense       Soaru- 
kttached  to  the  language.     Such  imputed  intentions  are  in  most       ^^^^^^ 
-aspects  speculative  and  uncertain,  and  where  any  are  to  be  found 
ffhich  the  construction  of  the  clause  in  question,  according  to  its 
ordinary  meaning,  will  not  carry  into  effect,  or  may  defeat,  it  is  more 
probable  that  such  failure  will  arise  from  the  testator  not  having 
contemplated  or  provided  for  the  very  many  events  which  may  be 
sapposed  as  possible  to  arise  in  the  family,  than  that  he  used  such 
expressions  in  any  other  than  the  ordinary  meaning.      The  clause 
being  plain  and  simple  in  its  language,  we  do  not  think  the  rules  of 
construction,  now  considered  as   settled,  will  warrant  the  clause 
receiving  a   ^construction  other  than  according  to  its   ordinar}'       [  *189  ) 
meaning,  without  its  appearing  satisfactorily  from  other  parts  of 
the  will  that  the  language  was  used  by  the  testator  in  some  other 
sense. 

The  Judges  having  heard  the  arguments,  and  having  perused  the 
judgment  given  in  the  Court  below  (i),  in  which  the  Judges  entirely 
concur,  are  unanimously  of  opinion  that  none  of  the  passages  in  the 
will  referred  to,  nor  any  of  the  arguments  which  have  been  urged, 
warrants  a  construction  of  the  clause  in  question,  other  than  that 
which  the  language  of  it  in  the  ordinary  meaning  should  receive ; 
and,  therefore,  we  are  of  opinion  that,  on  the  death  of  the  testator^ 
his  son  Charles  became  entitled  to  the  Eccleston  estate. 

liO&D  Brouoham  : 

I  entirely  agree  in  the  opinion  that  has  been  come  to  by  the 

learned  Judges  who  acted  as  assessors  to  the  Chancellor  in  the 

Court  below,  and  with  the  learned  Judges  who  have  pronounced 

their  opinion  to-day.     I  do  not  mean   to  deny  that  the   words 

"  younger  son  *'  might  not,  according  to  the  context,  be  capable  of  a 

different  meaning  from  what  they  ordinarily  bear.      I  do  not  mean 

to  deny  that  if  any  gross  absurdity,  any  glaring  inconsistency  with 

the  manifest  intention  of  the  party  making  the  instrument,  would 

arise  from  taking  the  words  in  their  ordinary  meaning,  you  might 

not  by  impUcation  be  entitled  to  take  the  unusual  and  extraordinary 

meaning  of  those  words  rather  than  the  ordinary  meaning.     But 

those  circumstances  do  not  exist  in  the  present  case,  neither  in  the 

context,  nor  as  matter  of  inference,  is  there  anything  that  entitles 

(1)  VideanU^p.  24. 
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WiLBBAHAM    as  to  depart  from  the  ordinary  meaning  of  the  words  "  yoonger 
ScARis-       soil-" 

BBIOK. 

Thb  Lord  Chancellor: 

[  ♦190  ]  •  I  have  merely  to  express  that  *my  opinion  is  in  accordance  wilb 
the  opinion  of  the  learned  Judges.  There  is  only  one  point  to 
which  I  wish  to  allude,  which  was  raised  by  Mr.  Turner.  liooking 
at  the  original  decree  of  the  Vicb-Chancbllor  of  the  Duchy,  I  find 
that  there  is  no  adjudication  on  the  subject  of  the  rents.  There 
was  merely  an  inquiry  as  to  the  receipt  of  the  rents.  That  decree 
was  the  subject-matter,  of  appeal  to  the  Chancellor  of  the  Duehj, 
and  is  now  before  this  House.  There  is  nothing  upon  the  sabj^t 
of  arrears  of  rent  before  us,  which  in  the  proceedings  are  under 
consideration  ;  nothing  is  done  with  regard  to  rents  that  is  not 
consistent  with  the  judgment  now  pronounced  by  this  House;  that 
is,  that  the  decree  of  the  Court  below  be  aiSSrmed. 

Mr.  Tinney  (i) : 

I  trust,  after  this  long  litigation,  your  Lordships  will  give  us  the 
costs  of  the  appeal. 

Thb  Lord  Chancbllor  : 

I  think  you  are  entitled  to  the  costs :  their  Lordships'  opinion  is, 
that  the  decree  of  the  Court  below  be  afSrmed,  with  costs. 

Thejvdgvient  was  then  affirmed^  witJi  costs. 


1846. 
March  17,  18. 

On  Appeal. 

1847. 
April  7, 14. 

Lord 

GOTTENHAM, 

L.C. 

Lord 
Lynduubst. 

Lord 
Brougham. 

Lord 

Langoalb, 

M.R. 

Lord 
Campbbll. 

[  191  ] 


ALLEN  V.  MTHERSON  (2). 

(I  H.  L.  C.  191—238.) 

A  testator  by  his  will  and  codicils  gave  B.  A.  large  bequests,  which  he 
revoked  by  a  final  codicil,  providing  only  a  small  weekly  allowance  for 
him  during  his  life.  The  will  and  all  the  codicils  having  been  admitted  to 
probate,  after  litigation  as  to  the  last  codicil  in  the  Ecclesiastical  Oourt, 
R  A.  filed  a  bill  in  Chancery  alleging  that  the  testator  had  executed  the 
last  codicil  under  undue  influeuce  of  the  residuary  legatee,  and  false 
representations  made  at  her  instance  respecting  B.  A.'s  chai*acter ;  and  that 
he  had  not  been  permitted  in  the  Ecclesiastical  Court  to  take  any  objections 
to  that  codicil,  except  such  as  affected  the  validity  of  the  whole  instrument : 
the  bill  therefore  prayed  that  the  executors  or  residuary  legatee  might  be 
declared  trustees  or  trustee  for  R.  A.  to  the  amount  of  the  revoked 
bequests. 

Held,  on  demurrer,  that  the  Court  of  Chancery  had  no  jurisdiction  in 


(1)  Mr.    Tinney   and    Mr,    Charles 
Hall  were  counsel  for  the  respondents. 


(2)  MeluUhy,MiUon(lS'i6)9Ch.I>vf. 
27,  30,  45  L.  J.  Ch.  836,  85  L.  T.  82. 
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tKe    matter  ^disseniientibus.    Lord    Cottenham  (Chancellor)    and    Lord         allkk 
XtAJroDALB  (M.  B.) ),  and  that  the  proper  coarse  would  have  been  an  appeal  r. 

to  tlie  Judicial  Committee  of  the  Privy  Council  against  the  seutence  of  the  M-Phbbson. 
Sodeeiastical  Court. 

John   Allbn,   a  native  of   East  Ghinnock,   in   the  connty  of« 
Somerset,  came  at  an  early  age  to  London,  and  there  acquired 
a  large  fortane  in  trade,  from  which  he  retired  in  1820.     He  made 
his  will  in  1884,  and  thereby,  after  appointing  Richard  MTherson 
and  Samuel  Tomkins  his  executors,  and  providing  for  his  daughter, 
his   only  legitimate  child,  then  wife  of  George  Evans,  he  gave, 
among  other  bequests  to  his  relations  at  East  Chinnock,  the  sum 
of  4,00(M.  to  the  appellant  and  his  sister  and  brother,  children  of 
his  deceased  nephew,  in  equal  shares,  to  be  *paid  to  them  as  by       [  *i92  j 
the  will  directed.     He  gave  the  residue  of  his  estate  to  his  executors, 
in  trust  for  his  daughter.     He  afterwards  made  nine  codicils ;  by 
the  fourth  of  which,  dated  November,  1886,  he  gave  additional 
bequests  of  2,0002.  each  to  the  appellant  and  his  brother,  and  8,0002. 
to  their  sister,  to  take  effect  only  in  case  Mrs.  Evans  died  in  her 
husband's  lifetime.     By  the  sixth  codicil,  dated  March,  1887,  he 
gave  the  fourth  part  of  the  clear  residue  of  his  estate  to  the  appel- 
lant.    By  the  seventh  he  appointed  William  Allen  (who  was  his 
son  bom  before  marriage)  an  executor  of  his  will,  jointly  with  the 
two  before  named.     By  the  ninth  codicil  he  revoked  the  bequests 
given  by  the  will  and  former  codicils  to  the  appellant  and  the  other 
relatives  at  East  Chinnock,  and  in  lieu  of  them  substituted  smaller 
bequests.     The  substituted  bequest  to  the  appellant  was  a  direction 
to  the  executors  to  purchase  800Z.  in  Consols  in  the  names  of 
trustees,  in  trust  to  receive  the  dividends,  and  pay  the  same  to  the 
appellant  by  weekly  instalments  during  his  life  ;  the  capital,  on  his 
decease  or  attempt  to  sell  or  encumber  it,  to  fall  into  the  residuary 
estate. 

The  testator  died  in  November,  1837,  and  probate  of  the  will  and 
nine  codicils  was  granted  by  the  Prerogative  Court  to  the  executors 
after  an  attempt  made  by  the  appellant  to  prevent  the  probate  as 
to  the  ninth  codicil. 

The  appellant  filed  his  bill  in  Chancery  in  1841  against  the 
executors  and  Mrs.  Evans  and  her  husband,  stating  the  will  and 
codicils,  and  praying  that  it  might  be  declared  that  the  appellant 
was  entitled  to  the  bequests  given  or  intended  for  him  by  the 
will  and  first  eight  codicils,  notwithstanding  the  revocation  of 
them  by    the    ninth    codicil;    and   that  the  executors   or    Mrs. 
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allkn       Evans   were  trastees  or  trustee  for  him  to  the  extent  of   such 
M«Phbb0On.   bequests. 

The  case  stated  in  the  bill  to  sustain  that  prayer  was,  in  sub-   < 
[  *198  ]       stance,  that  the  testator  was,  after  the  date  of  the  *sixth  codicil, 
feeble  in  mind  and  in  body  from  age,  and  his  previous  habits  of 
drinking  wine  and  spirits;   that  Mrs.  Evans,  then  residing  with 
him,  exercised  great  influence  over  him,  and  under  that  inflaenoe 
he  executed  the  subsequent  codicils ;  that  she  and  William  Allen, 
before  mentioned,  upon  obtaining  a  knowledge  of  the  bequests 
given  to  the  appellant  by  the  sixth  codicil,  became  jealous  of  him, 
and  formed  a  determination  to  obtain  a  revocation,  or  at  least 
a  great  diminution,  of  them,  and  with  that  view  they  contrived 
that  William  Allen  should  go  to  East  Chihnock,  with  the  testator's 
sanction,  to  inquire  into  the  character  and  conduct  of  the  appellant 
and  his  brother;  that  William  Allen,  upon  a  secret  agreement  with 
Mrs.  Evans,  concocted  a  report  containing  various  false  represent 
tations  of  the  appellant's  character  and  manner  of  life,  in  order  to 
prejudice  the  testator  against  him ;  that  such  pretended  report  was 
read  to  the  testator,  who  did  not  seem  to  understand  the  contents, 
and  was  then,  without  any  express  directions  from  him,  taken  by 
William  Allen  to  Mrs.  Evans's  solicitor,  who,  from  the  suggestions 
therein  contained,   and   from   verbal   instructions   given   him  by 
W.  Allen,  prepared  the  ninth  codicil,  and  the  same  was  executed 
the  same  day  by  the  testator — relying  on  the  truth  of  the  pre- 
tended report — without  any  draft  being  previously  submitted  for 
his  perusal ;  the  object  of  such  haste  being  for  fear  the  testator 
should  on  reflection  think  proper  to  inquire  into  the  truth  of  the 
statements  made  in  the  said  report,  and  so  frustrate  the  scheme 
of  William  Allen  and  Mrs.  Evans ;  that  probate  of  the  will,  with 
the  nine  codicils,  was  granted  by  the  Prerogative  Court  to   the 
executors ;   that  an  attempt  was  made  by  the  appellant  to  prevent 
such  probate  being  granted  as  to  the  ninth  codicil,  on  the  grounds 
that  the  testator  was  of  unsound  mind  at  the  time  of  executing  it, 
and  that  undue  influence  was  exercised  over  him  by  W.  Allen  and 
•[  *194  ]      Mrs.  Evans,  but  that  he  was  confined  by  the  said  Court  *to  grounds 
of  objection,  which  affected  the  said  codicil  as  an  entire  instrument, 
and  was  not  permitted  to  go  into  the  case  stated  in  the  bill,  or  into 
any  other  case  solely  relating  to  the  parts  of  the  codicil  which 
affected  only  himself. 

The  executors  demurred  to  the  bill  for  want  of  equity  and  of 
parties*    The  demurrer  was  overruled  by  the  Mastbr  of  the  Bolls, 
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lut  on  appeal  to  the  Lord  Changellob  the  demurrer  was  allowed       allsn 
or  want  of  eqaity,  by  an  order  dated  the  11th  November,  1842,    m'Phibbbom. 
gainst  which  the  appellant  brought  this  appeal. 

Mr.  Kindersley  and  Mr.  JoUiffe  for  the  appellant : 

The  bill  shows  a  clear  case  of  fraud  on  the  appellant  and  imposi- 
tion on  the  testator,  committed  by  William  Allen  in  conjunction 
dth  Mrs.  Evans,  who  will  take  the  benefit  of  the  fraud  either  as 
residuary  legatee  under  the  will,  or  as  sole  next  of  kin  of  the 
testator,  according  to  the  Statute  of  Distributions.     The  question 
then  is,  whether  a  court  of  equity  has  not  jurisdiction  to  relieve  the 
appellant  from  the  consequences  of  such  fraud,  notwithstanding 
the  sentence  of  the  Ecclesiastical  Court  establishing  the  whole  will. 
Unless  the  Court  has  and  exercises  such  jurisdiction,  the  appellant 
was,  before  grant  of  probate,  as  well  as  after  it,  without  remedy, 
inasmuch  as  the  case  of  misrepresentation  and  fraud  made  by  his 
bill  could  not  be  set  up  in  the  Ecclesiastical  Court  against  the 
validity  of  the  ninth  codicil  or  any  distinct  part  of  it,  because  the 
codicil  must  be  taken  to  be  a  part  of  the  will,  and  made  by 
the  testator  animo  testandi.    It  must  be  admitted  that  he  had  the 
mind  and  intention  to  revoke  the  previous  bequests,  while  he  was 
not  aware  that  the  representations  made  to  him  respecting  the  appel- 
lant were  false.     But  those  representations  being  now  admitted  by 
demurrer  to  the  bill  to  be  false  and  fraudulent,  and  to  have  been 
made  at  the  instance  of  the  person  who  *would  have  all  the  benefit       [  •m  ] 
of  their  intended  effect,  it  is  contrary  to  equity  and  justice  to  allow 
the  appellant  to  be  deprived  of  bequests  which  he  would  receive 
if  the  codicil  resulting  from  such  representations  had  not  been 
executed.    *     »     ♦ 

Mr.  Turner  and  Mr.  Russell  (with  whom  was  Mr.  O.  M.  Giffard)        [  IM  ] 
for  the  respondents : 

*  ^  It  is  admitted  that  the  testator  had  a  disposing  mind  at 
the  execution  of  the  codicil,  and  that  he  did  dispose  of  his  property 
according  to  his  intention  at  the  time  ;  but  it  is  alleged  that  that 
intention  was  produced  by  fraud  and  misrepresentation.  The 
Ecclesiastical  Court  has  the  proper  jurisdiction  to  investigate  such 
&  case,  and,  if  proved,  to  refuse  probate.  Even  if  a  court  of  equity 
had  jurisdiction,  still  it  would  be  contrary  to  law,  and  a  most 
dangerous  precedent,  to  inquire  into  the  motives  which  might  have 
induced  a  testator  to  make  or  revoke  a  disposition  of  his  property, 

E.B.— TOL.  LXXUI.  8 
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ALLBN       and  to  sapport  or  set  aside  such  disposition  *on  the  groand  of  his 
m*Phkb8on.   motives  being  well  or  ill  founded. 
[  •lea  ]  ♦  *  ♦  *  ♦ 

In  this  particular  case  the  question  is  whether  the  animus,  whicb 
is  admitted  to  have  existed,  was  circumvented  by  fraud  ;  whether 
that  question  be  considered  on  principle  or  on  authoritiee,  the 
Ecclesiastical  Court  must  be  admitted  to  have  jurisdiction  to  deter- 
mine the  validity  of  the  instrument,  to  admit  or  reject  part  of  it, 
correct  mistakes,  or  supply  omissions.      »     *     ♦ 

[  soo  ]  Mr.  Kindersley,  in  reply  : 

The  Ecclesiastical  Court  has  jurisdiction  to  declare  what  a  man's 
will  is,  but  not  its  effect — that  belongs  to  the  civil  Courts.  The 
jurisdiction  of  the  Ecclesiastical  Court  ceases  with  the  grant  of  probate 
— ^the  temporal  Courts  then  take  jurisdiction.  The  Ecclesiastical 
Court  requires  these  three  ingredients  essential  to  a  will  :  -Ist.  The 
testamentary  capacity  ;  2nd.  The  act  of  execution  of  the  will ;  and 
8rd.  The  animus  ita  or  sic  testandi,  and  where  these  are  foand,  the 
probate  must  issue.  But  this  does  not  prevent  the  Court  of  Chancery 
from  holding  a  person  who  fraudulently  takes  a  legacy  under  the  will 
to  be  a  trustee  for  another,  who,  but  for  the  fraud,  would  have 
obtained  the  legacy.  The  probate  would  stand  good  notwithstanding 
[  ^201  ]  the  interposition  of  equity.  If  the  animus  *t€standi^  which  the 
Ecclesiastical  Court  must  find  to  exist,  is  produced  by  misrepre- 
sentation, that  is  a  species  of  fraud  over  which  that  Court  has  no 
jurisdiction;  finding  the  animus  or  intention  existing,  however 
produced,  it  must  grant  probate. 

There  is  no  case  among  those  cited  from  the'Ecclesiastical  Courts, 
which  shows  that  they  have  jurisdiction  to  refuse  probate  in  a  case 
like  this. 

[The  principal  cases  cited  by  counsel  are  referred  to  in  the 

judgments.] 

L  206  ]  The  case  stood  over  for  consideration  ;  and  towards  the  end  of  the 

Session  1846  it  was  set  down  for  judgment,  but  the  learned  Lords 

[  •207  ]      who  heard  the  arguments,  finding  *that  they  differed  in  opinion, 

further  postponed  the  consideration  of  it. 

1^*7-        Lord  Lyndhurst: 

Jtdy20. 

The  case  of  the  appellant  is  that  the  revocation  by  the  ninth 

codicil  of  the  bequests  in  his  favour,  was  produced  by  the  false  and 
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frandulent  representations  made  to  the  testator    respecting  his       allbm 
character  and  conduct ;  that  these  were  made  for  the  purpose  of    m^Phsbsoit. 
imposing  upon  the  testator,  whose  faculties  were  impaired  by  age 
and  disease,  and  who  became  the  victim  of  this  imposition. 

The  first  question  to  be  considered  is  the  jurisdiction  of  the  Eccle- 
siastical Court  in  a  case  of  this  nature.     Would  such  a  case,  if 
established  by  evidence  to  the  satisfaction  of  that  tribunal,  be  a 
sofficient  ground  for  refusing  the  probate?    Upon  this  point  no 
doubt  can,  I  think,  be  entertained.     '*  If  a  testator  be  circumvented 
by  fraud,  the  testament  loseth  its  force'*  (i).  There  cannot  be  a 
stronger  instance  of  fraud  than  a  false  representation  respecting  the 
character  of  an  individual  to  a  weak  old  man,  for  the  purpose  of 
inducing  him  to  revoke  a  bequest  made  in  favour  of  the  person 
so  calumniated.     The  case  of  Orindali  v.  OrindaU  (2),  before  Sir 
J.  NichoU,  was  founded  upon  a  charge  of  this  description;  and 
though    the   Court  decided    against  the   plaintiff,  that   decision 
proceeded  upon  the  failure  of  the  plaintiff's  proof,  and  not  upon 
any  doubt  of  the  authority  and  duty  of  the  Court,  if  the  charge  had 
been  established,  to  refuse  the  probate.     In  the  course  of  his  judg- 
ment, *Sir  J.  NioHoiiL  observed,  that ''  the  argument  was  that  the       [  *808  ] 
testator's  intention  of  excluding  John   Grindall,  and  giving  the 
property  to  Captain  Sturt,  was  produced  in  the  mind  of  the  deceased 
by  fraud  and  contrivance  practised  upon  him."  '*  I  cannot,"  he  said, 
"  for  one  moment,  hesitate,  after  reading  the  evidence,  in  holding 
that  the  fraud  is  not  proved  (and  where  fraud  is  charged  it  must  be 
proved) ;   but  on   the  contrary,  I   think  the  probability  is  most 
decidedly  and  infinitely  more  strong  on  the  other  side,  viz.,  that 
the  alteration  in  the  deceased's  intention  was  not  produced  by  any 
fraudulent  practice  on  the  part  of  Captain  Sturt ;  because  it  is 
quite  clearly  proved  that  the  deceased  did  intend  to  exclude  John 
Grindall  as  early  as  the  7th  November." 

We  were  furnished,  by  the  kindness  of  Dr.  Lushington,  during 
the  argument  with  a  reference  to  a  similar  case,  Butterfield  v. 
Scawen^  decided  in  1775.  The  question  there  was  whether  a  will 
had  been  revoked  in  consequence  of  fraud  and  imposition  practised 
on  the  testator.  The  fraud  consisted  in  a  false  representation  made 
to  the  testator,  that  the  woman,  who  was  the  principal  legatee, 
had  attempted  to  poison  him,  and  that  in  consequence  of  this 
representation  he  had  revoked  the  bequest  in  her  favour.  That 
learned  Judge  entertained  no  doubt  as  to  the  jurisdiction  of  the 
(1)  Swinb.  Part  I.  a.  3,  plac.  32.  (2)  4  Hagg.  10. 
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allkk  Ecclesiastical  Court  to  refuse  probate,  and  upon  sufficient  proof  of  the 
M'Pbissov.  t&cts  charged,  that  it  would  be  its  duty  to  do  so.  Sir  H.  J.  Fust, 
who  was  also  consulted,  expressed  himself  thus :  "  If  it  should 
appear,  as  in  the  case  stated  by  your  Lordship,  that  an  old  and 
infirm  testator  who  had  bequeathed  a  legacy  to  A.  B.,  had  been 
induced  by  false  and  fraudulent  representations  with  reference  to  the 
conduct  of  A.  B.,  made  to  him  for  the  purpose  by  C.  D.,  to  make  a 
subsequent  codicil  revoking  that  bequest,  and  substituting  for  it  a 
much  smaller  legacy,  the  effect  of  which  would  be  to  give  a  larger 

[  *809  ]  share  of  the  residue  *to  C.  D.  than  he  otherwise  would  take,  I 
conceive  that  the  Ecclesiastical  Court  would  not,  under  snch  cir- 
cumstances, grant  probate  of  such  revoking  codicil,  provided  it 
should  be  clearly  established  in  point  of  evidence  that  auch  act 
and  intention  were  produced  by  such  false  and  fraudulent  repre- 
sentations." 

I  think  therefore  your  Lordships  will  be  of  opinion  that  this  is 
a  case  coming  distinctly  within  the  jurisdiction  of  the  Ecclesiastical 
Court,  and  in  which,  if  the  charge  were  established,  it  would  be  the 
duty  of  that  Court  to  refuse  the  probate.  It  did,  in  fact,  come 
before  that  tribunal;  the  parties  were  heard,  and  probate  was 
granted. 

It  is  stated  in  the  bill,  *'  that  the  appellant  was  confined  in  the 
Prerogative  Court  to  grounds  of  objection  which  affected  the  codicil 
as  an  entire  instrument,  and  was  not  permitted  to  go  into  the  case 
stated  in  the  bill,  or  into  any  other  case  solely  relating  to  the  parts 
of  the  codicil  which  affected  only  the  appellant."  The  grounds  of 
this  alleged  decision  of  the  Court  are  not  stated ;  it  may  have  pro- 
ceeded  from  the  manner  in  which  the  plaintiff  shaped  his  case, 
from  the  form  of  the  allegations,  or  from  the  nature  of  the  evidence. 
It  is  perfectly  clear  that  the  Ecclesiastical  Court  may  admit  a 
part  of  an  instrument  to  probate,  and  refuse  it  as  to  the  rest.  There 
are  numerous  cases  to  this  effect,  as  Billinghurat  v.  Vickers  (i), 
Barton  v.  Robins  (2).  It  is,  in  fact,  the  constant  practice  of  the  Court ; 
but  if  an  error  has  been  committed  in  this  or  any  other  respect,  which 
I  am  very  far  from  supposing,  that  would  not  be  a  ground  for  coming 
to  a  court  of  equity.  The  matter  should  have  been  set  right  upon 
appeal.  But  the  present  is  an  attempt  to  review  the  decision  of 
the  Court  of  Probate,  not  by  the  Judicial  Committee  of  the  Pri?y 
Council,  the  proper  tribunal  for  that  purpose,  but  by  the  Court  of 

[  •sio  ]       Chancery.     I  *think  this  cannot  be  done.     It  was  formerly,  indeed, 
(1)  1  Phillimore,  187.  (2)  3  Phillimore,  456,  n. 
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considered  that  fraud  in  obtaining  a  will  might  be  investigated  and       allbn 
redressed  in  a  coart  of  equity ;  but  that  doctrine  has  long  since    mthkrson. 
been  overruled.     In  the  case  of  Bennet  v.  Vctde  (i),  Lord  Habdwiokb 
states  that  ''  it  has  been  settled  ever  since  the  case  of  PowU  v. 
Andrews  (2),    upon  an  appeal  from  Lord  Macglesfibld's  decree, 
February  6th,  1723,  to  the  House  of  Lords,  that  a  will  cannot  be 
set  aside  for  fraud  and  imposition  here  (in  Chancery),  because  a 
will  of  personal  estate  may  be  set  aside  in  the  Ecclesiastical  Court 
for  fraud,  and  of  real  estate,  at  law."     There  are  other  cases  to 
the  same  effect  before  the  same  learned  Judge  (Lord  Habdwickb),  as 
Webb  v.  Claverden  (a),  and  in  Bamesly  v.  Powel  (4),  where  the  pro- 
bate had  been  obtained  by  fraud,  he  observed  that,  ''  however 
formerly  doubted,  it  is  now  settled  by  the  Lords,  in  Kerrieh  v. 
Bransby  (5),  that  this  Court  (of  Chancery)  cannot  set  aside  a  will  of 
personal  estate  for  fraud."    ''I  will  not,"  he  adds,  "  infringe  upon 
what  is  laid  down  there,  and  in  Potvis  v.  Andrews.*'     *'  But  there  is 
a  material  difference,"  he  continues,  "  between  this  Court  taking 
upon  itself  to  set  aside  a  will  of  personal  estate  on  account  of  fraud 
or  forgery  in  obtaining  or  making  that  will,  and  taking  from  the 
party  the  benefit  of  a  will  established  in  the  Ecclesiastical  Court 
by  his  fraud,  not  upon  the  testator,  but  upon  the  person  disinherited 
thereby  and  claiming  after  the  testator's  death  against  it.    Fraud 
in  obtaining  a  will  infects  the  whole ;  but  the  case  of  a  will,  of 
which  the  probate  was  obtained  by  fraud  on  the  next  of  kin,  is  of 
another  consideration."     The  case  of  Jones  v.  Frost  (6),  and  of  Jones 
V.  Jonts  (7),  are  to  the  same  effect.     So  in  Archer  *v.  Mosse  (s),  which       [  •an  ] 
was  a  very  gross  case  of  imposition  on  a  sick  and  weak  man,  the  Lord 
Ceanobllor  observed  that  while  the  probate  stood,  this  matter  was 
not  examinable  in  Chancery;  and  though,  as  the  reporter  observes, 
the  fraud  was  fully  proved- and  opened  to  him,  he  would  not  have 
any  proof  read,  but  dismissed  the  bill.    In  Plume  v.  Beale  (9)  it  was 
alleged  that  a  legacy  in  favour  of  the  defendant  had  been  interlined 
by  her  after  the  will  was  executed.     A  bill  was  brought  to  be 
relieved  against  this  legacy.     The  will  had  been  proved  in  the 
Ecclesiastical  Court,  with  the  legacy.    The  Lord  Chancellor  (Lord 
Cowpbe)  said  the  will  should  have  been  proved  with  a  reservation  of 
this  legacy ;  the  remedy  must  be  there,  and  the  bill  was  dismissed. 

(1)  2  Atk.  324.  (6)  3  Madd.  1. 

(2)  2  Br.  P.  0.  504.  (7)  3  Mer.  161. 

(3)  2  Atk.  424.  (S)  2  Vem.  S. 

(4)  1  Yes.  Sen.  2S7.  (9)  1  P.  Wms.  388. 

(5)  7  Br.  P.  C.  437. 
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AT.LBV  It  was  contended  that,  althoagh  this  Goart  cannot  set  aside  the 

]C*Pbkr8ok.  ^^^cii  ^or  the  fraud  and  imposition  practised  upon  the  testator,  it 
can  effect  the  same  object  indirectly  by  declaring  the  defendants 
trustees  for  the  plaintiff;  but  if  the  fraud  was  cognizable  by  the 
Ecclesiastical  Court,  and  would,  if  established,  have  been  a  ground 
for  refusing  the  probate,  to  adopt  the  course  suggested  would  be  is 
effect,  as  I  have  already  observed,  to  make  the  Court  of  Chanoeij 
a  court  of  appeal  from  the  Ecclesiastical  Court,  a  course  the  more 
objectionable  in  the  present  instance,  the  case  having  been  decided 
after  a  full  hearing  by  that  Court.  In  the  case  of  Kerriek  ?. 
Bransby^  referred  to  by  Lord  Hardwickb,  which  was  a  case  of 
fraud  and  imposition  in  obtaining  a  will,  it  was  argued  on  the  part 
of  the  appellant,  in  this  House,  as  in  the  present  case,  that  the 
probate  in  the  Ecclesiastical  Court  was  not  impeached  by  the 
decree,  though  the  appellant  was  restricted,  as  in  justice  it  was 
said  he  ought  to  be,  from  taking  any  beneficial  interest  under  it, 
and  such  indeed  was  the  effect  of  the  decree  ;  this  House,  however, 

[  *312  ]  reversed  the  decision.  Doubts  *have  been  suggested  as  to  the 
grounds  of  the  reversal ;  but  Lord  Hardwickb,  who  held  the  Great 
Seal  within  a  few  years  after  the  decision  was  pronounced,  expressly 
states  that  it  was  reversed  upon  the  point  of  jurisdiction.  Such 
has  always  been  the  understanding  of  the  profession;  and  in 
Ex  parte  Fearon  the  Lord  Chancellor  observes  (i)  that  the 
determination  in  Kerrich  v.  Branshyy  was  '*  that  this  Court  cannot 
take  cognizance  of  wills  of  personal  estate  as  to  matter  of  fraud." 
There  are  cases,  undoubtedly,  in  which  the  Court  has  declared 
the  legatee  or  executor  to  be  a  trustee  for  others,  as  in  the  case  of 
Thynn  v.  Thynn  (2),  where  the  defendant  induced  his  mother,  by 
false  representations,  to  prevail  on  the  testator  to  name  him  sole 
executor  to  his  will,  declaring  that  he  would  only  be  an  executor  in 
trust  for  her.  This,  the  reporter  observes,  being  a  fraud,  as  also  a 
trust,  the  Lord  Keeper  declared  it  for  the  plaintiff.  Marriot  v. 
Marriot  (3)  has  been  much  relied  upon  as  containing  the  opinion 
of  Chief  Baron  Gilbert  upon  the  subject.  The  judgment  was  not 
delivered,  but  I  lay  no  stress  upon  that  circumstance.  The  Chief 
Baron  mentions  three  cases  in  which  a  court  of  equity  ''  may 
declare  a  trust  upon  a  will  according  to  the  real  intention  of  a 
testator,  although  it  be  not  contained  in  the  will  itself :  first,  where 
the  drawer  of  a  will  inserts  his  own  name  instead  of  the  name  of 

(1)  6  Yes.  647.  (3)  Gilb.  Cas.  in  Cha.  203. 

(2)  1  Vern.  296. 
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the  legatee ;  no  doubt/'  he  adds,  ''  he  would  be  a  trustee  for  the       allm 
real  legatee."    But  if  probate  were  refused  in   such   a  case  on   ]|*Phbb80n. 
account  of  the  fraud,  the  real  legatee  would  lose  his  legacy.    The 
other  two  cases  which  he  puts  are  not  cases  of  fraud,  but  of  trust, 
the  one  express,  the  other  implied,  and  do  not  affect  the  present 
question. 

In  the  case  of  Kennel!  v.  Abbott  (i),  the  testatrix  gave  an  estate 
to  her  brother,  in  trust  to  sell,  and  out  of  the  ^monies  arising  [  *>is  ] 
therefrom  to  pay  her  husband,  Edward  Lovell,  the  sum  of  160Z. 
Edward  Lovell  was  not  her  husband,  but  she  believed  him  to  be  so 
up  to  the  period  of  her  death.  He  had  been  previously  married  to 
another  woman,  who  was  living  at  the  time  of  his  marriage  with 
the  testatrix.  The  legacy  was  given  to  him  as  her  husband ;  that 
could  alone,  as  Lord  Alvanlet  observed,  be  supposed  the  motive  of 
the  bounty.  The  legacy,  therefore,  failed.  This  was  a  question  of 
construction,  and  upon  a  trust,  and  came  properly  within  the 
jurisdiction  of  a  court  of  equity. 

Li  the  case  of  Bamesly  v.  Powel  (2),  the  probate  was  obtained  by 
fraud,  and  Lord  Hardwioke  drew  the  distinction  to  which  I  have 
already  adverted,  between  a  fraud  on  the  testator  and  a  fraud 
practised  after  his  death  in  obtaining  the  probate.  He  thought,  in 
the  latter  case,  the  Court  might  declare  the  party  a  trustee.  This, 
he  said,  was  a  ground  of  jurisdiction  in  the  Court  distinct  from 
the  will  itself.  The  distinction  taken  is  decisive  as  to  .the  opinion 
of  Lord  Habdwicke,  that  in  a  case  like  the  present — a  case  of 
alleged  fraud  practised  on  the  testator  himself — the  Court  of 
Chancery  could  not  take  cognizance  of  the  matter  and  apply  a 
remedy  by  means  of  a  trust.  If  this,  indeed,  could  properly  be 
done  it  would  follow  that  in  none  of  the  numerous  cases  to  which 
I  have  referred,  ought  the  bill  to  have  been  dismissed.  The 
attempt  was  made  in  Kenrjch  v.  Branaby  (s).  The  bill  prayed  that 
the  will  might  be  cancelled,  but  this  part  of  the  prayer  was  not 
adopted  in  the  decree,  which  merely  directed  that  the  legatee 
should  account  to  the  plaintiff,  and  that  the  plaintiff  should  be  at 
liberty  to  use  his  name  to  get  in  the  personal  estate ;  in  effect 
treating  him  as  a  trustee.  This  House  resisted  the  encroachment 
and  reversed  the  decree;  *In  the  case  of  Segrave  v.  Kirwan  (4),  [  •214  ] 
the  Ecclesiastical  Court  could  not,  upon  the  question  of  probate, 
have  applied  the  proper  remedy.     The  testator  intended  Kirwan  to 

(1)  4  B.  B.  351  (4  Ves.  802).  (3)  7  Br.  P.  0.  437. 

(2)  1  Ves.  Sen.  284.  '  (4)  1  Beat.  157. 
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allbn       be  bis  execator,  bat  did  not  intend  tbat  he  should  take  anything 
M*PH]Dt80K.    under   the   will.     The   question   in   Podmare  v.    Gunning  (i)  had 
reference  to  an  express  trust.     The  case  of  Btdkley  v.  WiLfard  (2^ 
has  no  application  to  the  present  case. 

I  will  conclude  by  observing  generally,  that  I  think  it  will  he 
found  upon  examining  the  cases  in  which  this  Court  has  declared  a 
legatee  or  executor  to  be  a  trustee  for  other  persons,  that  thej  have 
been  either  questions  of  construction,  or  cases  in  which  the  partj 
had  been  named  a  trustee,  or  had  engaged  to  take  as  such,  or  in 
which  the  Court  of  Probate  could  afford  no  adequate  or  proper 
remedy.  If  there  be  any  decision  that  goes  beyond  this,  I  must 
with  all  deference,  be  permitted  to  doubt  its  correctness.  I  will 
only  add,  that  if  the  rule,  which  I  have  stated,  be  an  inconvenient 
one,  still,  if  it  has  been  sanctioned  by  this  House,  the  Court  below 
was  bound  by  it,  and  your  Lordships  alone  can  apply  a  remedy. 

The  Lord  Chancellor  : 

I  very  much  regret  the  necessity  which  I  am  under  of  differing 
from  the  conclusion  to  which  my  noble  and  learned  friend  has  come 
in  this  case.  It  is  a  case  of  extreme  importance;  for  if  your 
Lordships  should  af&rm  the  judgment  pronounced  by  the  Court  of 
Chancery,  in  my  opinion,  the  jurisdiction  of  the  courts  of  equity, 
as  it  has  been  administered  from  all  time,  will  be  most  materially 
affected. 

My  Lords,  this  is  upon  a  demurrer,  and  I  am  therefore  under  the 
necessity  of  calling  to  your  Lordships'  recollection,  that  what  may 
[  *316  ]  be  said  to  have  passed  as  to  matters  *of  fact,  or  as  to  the  course  to 
be  pursued  by  other  Courts,  cannot  be  attended  to  beyond  what 
appears  upon  the  face  of  the  bill.  Now  this  bill  states  that  the 
codicil  not  only  affects  the  interest  of  the  party,  the  appellant,  bnt 
provides  various  other  legacies  and^rrangements  for  other  parties, 
and  then  it  states,  that  the  Ecclesiastical  Court  granted  probate  to 
the  party  named  as  executor  after  an  attempt  by  the  appellant  to 
prevent  such  probate  being  granted  on  the  ninth  codicil,  on  the 
ground  that  the  testator  was  of  unsound  mind  at  the  time  of  the 
execution,  and  tbat  undue  influence  had  been  exercised  upon  the 
mind  of  the  testator  in  procuring  such  execution;  and  then  it 
proceeds  to  state,  that  in  the  suit  which  arose  in  the  Prerogative 
Court,  touching  the  validity  of  the  ninth  codicil,  the  appellant  was 
confined  by  the  Court  to  the  grounds  of  objection  which  affected 
(1)  40  E.  R.  203  (7  Sim.  644).  (2)  37  R.  R.  39  (2  CI.  &  Fin.  102). 
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the  codicil   as  an  entire  instrument,  and  was  not  permitted  to  go       allbm 
into  tlie  case  stated  in  the  bill,  or  into  any  other  case  solely  relating   m'Phbbson. 
to  the  parts  of  snch  codicil  which  affected  only  him. 

Now,  my  Liords,  whether  that  statement  be  in  fact  correct  or  not, 
we  are  bound  upon  this  demurrer  to  consider  it  as  an  accurate 
representation  of  what  passed.     There  is  therefore  in  this  case  a 
judgment  of  the  Ecclesiastical  Court,  that  it  cannot  enter  into  the 
question  which  affects  the  right  of  this  appellant.     It  states  the 
attempt  to  have  been  made,  and  the  attempt  to  have  been  objected 
to  by  the  Court,  and  the  Court  to  have  proceeded  upon  this  ground 
only,  that  it  could  not  listen  to  any  objection  as  to  any  particular 
provision  in  the  codicil,  but  that  it  was  bound  only  to  look  at  objec- 
tions which  went  to  the  validity  of  the  codicil  itself.     The  case  of 
fraud  stated  upon  this  bill,  I  must  assume  to  be  capable  of  proof,  and 
if  proved  it  is  sufficient  to  give  the  plaintiff  right  to  relief  some- 
where.   It  states  a  prior  provision  largely  made  for  his  benefit,  and 
a  codicil  obtained  from  the  testator  by  contrivance,  *conspiracy,       [  *2U  ] 
and  misrepresentation,  which  had   the  effect  of  procuring   and 
producing  this  ninth  codicil,  which  was  a  revocation  of  those  benefits 
which  were  intended  for  the  appellant.     The  facts  therefore  stated 
are  that  in  the  Ecclesiastical  Court  there  is  no  remedy  ;  that  an 
attempt  has  been  made  to  obtain  a  remedy,  and  that  the  attempt 
has  failed  upon  a  rule,  which,  according  to  the  statement  made 
upon  the  face  of  this  bill,  the  Court  acted  upon — that  it  could  not 
interfere  in  any  question  affecting  any  particular  part  of  the  codicil, 
but  only  in  one  affecting  the  whole  of  the  codicil.    That  is  so  stated, 
and  those  who  know  the  meaning  of  a  demurrer,  must  know,  that 
that  is  a  statement  from  which  none  of  the  parties  can  depart. 

Now,  if  that  which  is  stated  be  taken  as  the  fact,  and  if  there  be 

no  remedy  in  the  Ecclesiastical  Court,  and  if  (because  wjb  are  not 

Bitting  here  as  reviewing  any  proceeding  of  the  Ecclesiastical  Court, 

and  are  not  competent  so  to  do)  we  are  to  say  that  the  Court  of 

Chancery  has  no  jurisdiction  to  investigate  this  matter  of  imputed 

fraud,  where  is  the  plaintiff's  remedy?     It  is  obvious  that  he  has 

none.    If  the  Ecclesiastical  Court  has  come  to  a  wrong  decision, 

and  if  that  decision  is  capable  of  being  reviewed,  is  that  a  reason 

why  a  court  of  equity  should  not  interfere  ?     The  whole  confusion 

appears  to  me  to  result  from  this,  that  the  two  proceedings  are 

confounded,  which  are  in  their  nature  perfectly  and  entirely  distinct, 

The  Court  of  Chancery  has  nothing  to  do  with  a  probate,  or  with 

the  enquiry  whether  a  certain  paper  be  the  will  of  the  testator  or 
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▲llbh  not,  it  never  interferes  in  such  a  matter.  In  those  early  cases  to 
mthb'bsok.  which  my  noble  and  learned  friend  referred,  it  did  interfere,  bat  it 
does  not  now  interfere  with  questions  which  are  questions  solely 
for  the  consideration  of  the  Ecclesiastical  Court.  But  when  the 
Ecclesiastical  Court  has  vested  in  an  individual  the  legal  title  to 
property,  by  granting  him  probate,  then  the  Court  of  Chancery 

[  *217  ]  assumes  that  jurisdiction  which  belongs  to  it  *over  all  titles,  over 
all  interests,  over  all  estates,  where  a  proper  case  arises  of  attaching 
a  trust  upon  that  individual.  It  does  so  with  land,  it  does  so 
with  money,  it  does  so  with  every  species  of  property. 

If  a  testator  were  to  devise  land  to  trustees  under  circumstances 
which  would  create  a  resulting  trust  for  an  heir-at-law  in  equity,  so 
as  to  entitle  him  to  the  benefit  of  it,  would  it  be  any  answer  to  a 
bill  filed  by  the  heir  claiming  the  resulting  trust  from  the  devisee 
to  say,  ''  you  are  quite  wrong  ;  to  be  sure  the  devisees  have  recovered 
in  ejectment,  they  have  got  possession  of  the  land,  but  it  is  all 
wrong;  and  if  you  try  it  over  again,  it  will  be  found  that  there  is  no 
proper  devise  to  the  trustees,  and  therefore  you  must  go  to  law  to 
try  whether  the  devise  to  the  trustees  be  good  or  bad.  If  the  devise 
be  bad,  the  trial  which  has  taken  place  was  not  a  good  trial,  and 
the  result  is  such  a  result  as  in  law  it  ought  not  to  be  ;  there  is  no 
devise,  do  not  therefore  come  here  to  a  court  of  equity  to  ask  for  a 
decree  declaring  a  resulting  trust,  because  a  court  of  law  is  the  place 
where  questions  arising  upon  real  estate  are  to  be  tried ;  go  there, 
and  see  whether  you  cannot  get  rid  of  the  devise."  If  the  case  stood 
thus,  I  apprehend  that  to  any  person,  who  knows  any  thing  of  the 
court  of  equity,  it  would  appear  perfectly  ridiculous.  But  I  would 
beg  leave  to  ask,  where  is  the  difference  ?  The  only  difference  is 
this,  that  the  Courts  which  decide  upon  real  estate  in  questions  of 
land  are  the  common  law  courts  of  the  country.  Here  the  Court 
which  has  decided  upon  the  legal  estate  under  the  probate  is  the 
Ecclesiastical  Court.  In  both  the  one  case  and  the  other,  the 
decision  is,  as  to  the  legal  title,  totally  and  entirely  unconnected 
with  that  which  is  the  province  of  the  court  of  equity  only,  namely, 
a  proper  case  of  trust  in  a  legal  estate. 

If  this  were  a  new  case,  if  cases  had  not  occurred,  over  and  over 

[  *si8  ]  again,  from  the  earliest  time,  in  the  Court  of  ^Chancery,  there 
might  be  some  difficulty  perhaps  in  persuading  your  Lordships  to 
agree  to  it  as  being  the  practice  of  the  court  of  equity,  but  from  the 
earliest  time  it  has  been  the  practice  of  the  Court. 

And  now  I  will  just  obsei've  upon  one  point  which  arises  upon  the 
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face  of   the   bill.     Certain  learned    doctors  of  eminence,   whose       Allbn 

opinions  upon  the  cases  which  they  decide  are  entitled   to  the   m*Phbbson. 

highest  consideration,  seem  to  have  been  consalted,  not  upon  this 

demurrer,  but  upon  some  abstract  propositions,  and  thence  they 

appear  to  have  inferred  that  the  Ecclesiastical  Courts  are  competent 

not  only  to  grant  or  refuse,  or  recall  probate  of  the  whole  codicil, 

but  to  recall  probate  so  far  as  it  may  affect  a  particular  part  of  the 

codicil.     My  Lords,  I  am  not  disposed  to  controvert  that,  though  it 

is  not  at  all  necessary  in  the  present  case  to  give  an  opinion  upon 

h;  but  this  1  know,  that  if  it  be  the  rule,  it  infinitely  multiplies  the 

number  of  cases  against  the  decision  now  under  appeal,  because  in 

every  case  where  a  trust  has  attached  upon  a  probate,  there  must  of 

coarse  always  have  been  a  decision  of  the  Ecclesiastical  Court  upon 

the  l^al  title.     In  all  those  cases  therefore,  whether  affecting  the 

whole  instrument  or  affecting  a  part  of  the  instrument  only, 

according  to  the  opinions  which  we  have  heard  from  my  noble  and 

learned  friend,  there  would  be  a  probate  and  a  power  within  the 

Ecclesiastical  Court  of  deciding  the  particular  point  which  a  court 

of  equity  has  been  called  upon  to  decide.     So  that  if  that  be  so,  and 

I  am  not  disposed  to  controvert   it,  all    the  cases  in  the  books, 

in  which  a  trust  has  attached  upon  a   fraudulent  bequest,   are 

authorities  where  a  court  of  equity  has  intervened,  although  the 

Ecclesiastical  Cdurt  might  have  intervened  ;  when  I  say  that,  I  say 

that  my  noble  and  learned  friend  might  have  brought  hundreds  of 

cases  against  the  conclusion  to  which  he  has  come,  because  he  has 

confused  the  difference  which  in  some  cases  is  taken  between  an 

objection  to  a  part  of  a  testamentary  instrument,  *and  an  objection      [  •219  ] 

to  the  whole  testamentary  instrument. 

My  Lords,  in  order  to  show  that  this  distinction  is  not  new,  and 
that  the  rule  of  law  which  I  have  to  submit  to  your  Lordships' 
consideration  is  not  of  modern  invention,  I  must  refer  to  one  or 
two  authorities  in  which  that  distinction  is  taken,  a  distinction     ^ 
which  is  no  longer  available,  because  all  the  cases  now  would  be 
authorities  against  the  non-interference  of  a  court  of  equity,  because, 
in  all  cases  the  Court  of  Probate  would  have  the  power  of  interfer- 
ing in  the  transaction.      Lord  Rbdbsdalb  says  (1),  **  Where  the 
^raud  practised  has  not  gone  to  the  whole  will,  but  only  to  some 
particular  clause ;   or  if  fraud  has  been  practised  to  obtain   the 
consent  of  next  of  kin  to  the  probate,  the  courts  of  equity  have 
laid  hold  of  these  circumstances  to  declare  the  executor  a  trustee 
(1)  Treat,  on  Plead.  2a7  {4th  ed.). 
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allkn  for  the  next  of  kin."  That  is  the  deliberate  opinion  of  Lord 
m*Phbii8on.  BsDESDAiiE,  which  has  been  received  by  the  profession  ever  since 
it  was  pablished ;  and  it  is  not  a  new  opinion  of  Lord  Bbdbsdale's, 
because  he  refers  to  the  argament,  not  the  judgment  (for  it  was  not 
delivered),  of  Chief  Baron  Gilbbbt,  an  argument  intended  for  a 
judgment,  and  which  he  printed  with  his  reports  (i).  Se  says, 
"  Courts  of  equity  may,  in  notorious  cases,  declare  a  legatee,  who 
has  obtained  a  legacy  by  fraud,  to  be  a  trustee  for  another,  as  if  the 
drawer  of  a  will  should  insert  his  own  name  instead  of  the  name  of 
a  legatee,  no  doubt  he  would  be  a  trustee  for  the  real  legatee  :  and 
nobody  has  thought  that  the  declaring  a  trust  in  those  cases  is  an 
infringement  upon  the  ecclesiastical  jurisdiction." 

As  the  cases  are  all  to  be  found  in  the  printed  report  of  this 
case  (2) ;   I  will  not  occupy  your  Lordships'  time  by  referring  to 

[  *220]  many  cases,  in  which  the  principle >iB  laid  down  which  has  been 
acted  upon  by  the  Court ;  but  I  beg  to  call  attention  to  the  distinc- 
tion between  this  case  and  the  objection  which  is  made,  that  this 
would  make  a  court  of  equity  a  court  of  review,  or  a  court  of 
appeal  from  the  Ecclesiastical  Court.  If  the  Court  of  Chancery 
were  to  take  upon  itself  to  do  now  what  it  did  formerly,  to  declare 
a  will  or  codicil  void  upon  the  ground  of  fraud,  no  doubt  it  would 
be  exercising  the  same  jurisdiction  as  the  Ecclesiastical  Court 
exercises,  and  it  would  be  open  to  that  objection, 'but  itnavemow 
attempts  to  do  any  such  thing.  The  present  bill  is  not  founded 
upon  any  such  principle,  it  asks  no  such  relief.  It  gives  credit, 
as  it  is  bound  to  do,  to  the  act  of  the  Ecclesiastical  Court,  which 
has  clothed  the  executors  with  the  power  of  executors,  and  given 
them  a  legal  title  to  the  property,  and  all  that  the  bill  asks  is  that 
upon  the  proof  (and  we  are  now  upon  the  assumption  of  the  proof 
of  the  facts  as  stated)  of  the  facts  alleged  upon  the  face  of  the  bill, 
those  persons  who  had  so  obtained  that  ninth  codicil  by  fraud,  may 
•  not  be  permitted  to  enjoy  the  property  themselves,  but  may  be 
declared  to  hold  it  as  trustees  for  those  persons  who  would  have 
been  entitled  to  it  if  that  fraud  had  not  been  practised. 

Some  of  your  Lordships  are  extremely  well  acquainted  with  the 
practice  of  the  Court  of  Chancery,  and  I  would  ask  whether  we  are 
now  to  repudiate  the  doctrine  that  courts  of  equity  will  attach 
trusts  upon  fraudulent  wills;  because,  if  this  judgment  be 
affirmed,  it  will  be  impossible,  particularly  now,  after  the  dis- 
tinction between  whole  testamentary  papers   in  cases   of  fraud, 

(1)  Gilb.  Cas.  iu  Cha.  20a.  (2)  1  Ph.  133. 
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and  particular  provisions  in  testamentary  papers,  to  maintain  that       Allen 
doctrine  (i).     Upon  what  principle  can  a  court  of  equity  hereafter    hthkbson. 
eay,  that  a  legatee  is  trustee  for  another  ?    The  answer  will  be  at 
once,  that  **  the  House  of  Lords  has  decided  in  the  case  of  a  par- 
ticular legacy,  being  one  among  other  provisions  :  we  will  not  look 
at  the  fraud,  we  exercise  no  jurisdiction  *over  it,  because  you  may       [  *22i  ] 
go  to  the  Ecclesiastical  Court,  although  that  Court  has  decided 
against  you;  we  think  the  Ecclesiastical  Court  is  wrong,  if  the 
facts  you  have  stated  are  true,  but  you  must  go  to  some  superior 
court  of   appeal  from  the  Ecclesiastical  Court  and  get  yourself 
righted."      First  of  all,  we  have  nothing  to  do  with  the  Eccle- 
Biastical   Court:   we  are  not   going  to  review  their  proceedings. 
What  your  Lordships  are  now  asked  to  do  is  to  administer  jus- 
tice as  a  court  of  equity  to  a  party,  who,  upon  the  facts  stated,  is 
clearly  entitled  to  it,  and  who  states  that  the  tribunal  which  has 
been  applied  to  has  refused,  and  the  Court  of  Chancery  is  to  refuse 
its  assistance  because  another  Court  ought  to  have  done  it,  and  has 
not.    My  Lords,  the  jurisdictions  are  totally  distinct ;  the  Ecclesias- 
tical Court  cannot  do  what  the  plaintiff  is  asking  the  Court  of 
Chancery  to  do.     The  Ecclesiastical  Court  may,  possibly,  indirectly 
produce  the  same  effect ;  it  may  refuse  the  probate,  or,  by  a  process 
of  which  I  have  yet  to  learn  the  details,  it  may  strike  out  of  the 
codicU  a  particular  provision.     But  if  that  Court  has  that  jurisdic- 
tion— ^if  it  has  that  power — that  is  not  to  deprive  the  court  of 
equity  of  another  jurisdiction,  and  another  power  founded  upon 
totally  different  principles;    and  were  that  to  be  done  the  very 
foundation  of  the  jurisdiction  of  the.  Court  of  Chancery  would  be 
goue,  because  the  legal  estate  would  be  disposed  of  before  the  Court 
of  Chancery  intervened  ;  but  so  long  as  the  legal  estate  remains — 
80  long  as  there  is  a  title  existing  in  a  party  under  the  decree  of 
the  Ecclesiastical  Court  which  is  adverse  to  the  claim  under  the 
will,  and  which  claim  ought  to  prevail  against  him,  if  the  case  set 
up  by  the  other  parties  is  true, — so  long  as  that  circumstance  exists, 
it  is,  and  has  been,  from  the  earliest  times,  the  province  and  juris- 
diction of  the  Court  of  Chancery  to  attach  a  trust  upon  that  estate 
BO  obtained  by  fraud ;  if  that  description  of  fraud  be  established, 
it  is  yet  the  duty  of  the  court  of  equity  to  say,  ''What  you  have 

(1)  The  jimgdiction  of   equity    to  perty  shall  he  applied  for  the  benefit 

enforoeatruBt  upon  a  legatee  to  whom  of  a  third  person  has  not  been  in  a»y 

property  has  been  bequeathed  upon  way  affected  by  the  decision  of  the 

a  eecret  understanding  between  the  House  of  Lords  in  this  case. — O.  A.  S. 
tMtator  and  the  legatee  that  the  pro- 
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Allen       *got  you  shall  not  keep,  becaase  you  have  obtained  it  by  fraud ; 
M'Phkhson.    or  even  if  you  show  it  to  be  by  a  legal  title  which   we    cannot 

[  *  222]  touch,  we  will  take  care  that  you  shall  not  hold  it  for  your  own 
benefit,  but  as  trustee  for  those  who  have  been  wrongfully  deprive 
of  it." 

If  I  were  to  go  through  the  whole  of  the  cases  which  have  been 
referred  to,  they  would  all  and  every  one  come  to  the  same  result  ; 
whether  they  apply  to  the  whole  or  to  parts  of  instruments,  there 
is  no  distinction  to  be  made.  In  every  case  where  there  has  been  a 
legal  title  derived  from  the  Ecclesiastical  Court ;  in  every  case  where 
the  plaintiff  has  succeeded,  the  Court  has  upon  that  legal  estate,  so 
established  by  the  Ecclesiastical  Court,  fastened  a  trust  and  given 
the  benefit  to  those  who  are  entitled  to  it. 

Upon  these  grounds  I  regret  to  say  that  I  am  obliged  to  differ 
from  the  motion  of  my  noble  and  learned  friend. 

Lord  Brougham  : 

I  have,  as  it  was  my  duty  to  do,  very  fully  considered  this  case, 
upon  which  my  two  noble  and  learned  friends  have  differed,  and  I 
have  come  to  a  conclusion  against  the  decision  at  the  Bolls,  and  in 
favour  of  the  decision  in  the  Court  of  Chancery.  If  I  am  wrong 
in  the  opinion  at  which  I  have  arrived,  I  shall  deeply  lament  it ; 
for  the  question,  I  admit,  is  one  of  no  common  importance.  But 
at  least  I  have  the  satisfaction  of  feeling  in  my  own  mind  assured 
that  if  I  am  in  error,  I  have  not  fallen  into  it  lightly,  for  I  have 
most  deliberately  considered  the  case  both  in  respect  to  the  argu- 
ments, which  were  held  at  the  Bar,  and  to  the  authorities  which 
were  cited :  and  I  have  also  taken  to  my  assistance  in  this  case, 
which  is  a  case  of  some  difficulty  and  of  much  importance,  the 
lights  given  by  the  conclusions  of  the  learned  Judges  of  the  Eccle- 
siastical Court,  to  which  reference  has  been  made  by  my  noble  and 
learned  friend  who  first  addressed  the  House.  I  now,  therefore, 
come  prepared  to  give  my  opinion  differing  from  my  noble  and 
[  *223  ]  learned  friend  *who  spoke  last,  and  agreeing  with  my  noble  and 
learned  friend  who  preceded  him,  in  favour  of  the  judgment  under 
review,  the  judgment  of  the  Court  of  Chancery. 

I  entirely  agree  with  my  noble  and  learned  friend  who  spoke  last, 
and  nobody  can  doubt  it,  that  being  here  deciding  upon  demurrer 
to  a  bill,  we  are  to  take  the  bill  as  containing  a  true  statement  of 
the  facts  ;  we  are  bound  to  assume  that  all  those  facts  are  as  they 
are  set  forth  in  the  bill,  because  a  demurrer,  from  its  very  nature 
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and  effect,  admits  the  fact  and  says,  ''What  then;  you  have  no       allkn 
right  to  your  remedy  !"     But  my  noble  and  learned  friend  seemed    mthbbson. 
to  me  to  carry  the  argument  rather  too  far  ;  he  stated  that  the  bill 
set  forth  not  only  that  in  the  Court  of  Probate  the  party  was  not 
permitted  to  enter  into  the  case  stated  in  the  bill,  or  into  any  other 
matter   relating   exclusively  to  those  parts  of   the  codicil  which 
affected    the   plaintiff  alone,  but  was  confined   by  the  Court  to 
those  grounds  of  objection  which  affected  the  codicil  as  a  whole : 
and  my  noble  and  learned  friend  appeared  to  me,  as  I  understood 
him»  to  go  a  little  further  than  he  was  warranted  in  doing,  and  to 
have  assumed  the  fact  that  the  Court  had  not  the  power  of  doing 
that  which  the  bill  complains  it  refused  to  do,  and  the  complaint  of 
which  refusal  is  the  ground  of  appeal  by  way  of  a  bill  in  equity. 

Now  it  is  one  thing  to  say  that  the  bill  states  a  fact  which  we 
are  bound  by  the  demurrer  to  admit,  viz.,  that  the  Court  below  did 
in  point  of  fact  confine  the  plaintiff  to  the  objections  to  the  codicil 
as  one  entire  instrument :  It  is  one  thing  to  say  that  which  I  do 
not  deny,  and  it  is  a  very  different  thing  to  say  that  not  only  did 
the  Court  of  Probate  in  fact  refuse  relief,  and  confined  him  within 
those  particular  limits,  but  that  the  Court  was  right  in  so  doing,  and 
had  no  means  of  doing  otherwise.  The  Court  of  Probate  is  not 
alleged  in  the  bill  to  have  been  right  in  so  doing,  or  to  have  had  no 
power  of  doing  otherwise ;  the  Court  is  only  alleged  in  point  of  fact 
to  have  refused  to  *allow  the  plaintiff  to  go  into  his  objections  to  [  *224  ] 
particular  parts  of  the  codicil,  that  is  all. 

But  I  will  go  a  step  further,  and  I  will  suppose  that  the  bill  had 
alleged,  which  it  does  not,  that  the  Court  of  Probate  had  no  power 
to  allow  the  plaintiff  to  go  into  that  case,  but  was  bound  by  the  law 
of  the  Court  of  Probate  to  confine  itself  to  the  objections  to  the 
codic^  as  one  entire  instrument.  I  do  not  think  that  the  demurrer 
can  be  understood  to  admit  that  point  of  law.  A  demurrer  admits 
bets,  such  as  that  the  Court  of  Probate  refused  relief,  but  a  demurrer 
never  admits  points  of  law,  such  as  that  the  Court  of  Probate  was 
right  in  that  refusal.  Take  the  demurrer,  therefore,  in  either  way, 
whether  as  admitting  in  point  of  fact  (and  you  are  bound  to  believe 
the  point  of  fact,  and  to  assume  that  it  is  correct)  or  as  admitting 
the  allegation  in  point  of  law  (which  would  be  most  incorrect),  that 
the  Court  of  Probate  has  no  power  to  give  any  other  decision  than 
that  which  it  gave ;  taking  it  in  either  way,  it  appears  to  me  that 
the  view  taken  by  my  noble  and  learned  friend  is  not  borne  out. 
I  do  not  consider  it  to  be  at  all  admitted  that  the  Court  of  Probate 
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AhhWH  '  had  no  each  right.  I  am  bound,  out  of  respect  to  the  Court  of 
if«PHBB80N.  Probate,  not  to  quarrel  with  its  decision,  but  to  believe  that  it 
decided  correctly ;  but  of  this  I  am  perfectly  sure,  that  if  the  Court 
of  Probate  decided  incorrectly,  there  was  a  remedy,  and  that  remedy 
was  by  appeal  to  the  Judicial  Committee  of  the  Privy  Council.  The 
remedy  was  not  by  going  to  the  Court  of  Chancery. 

My  noble  and  learned  friend  says  that  the  Court  of  Chancery  is 
not  to  be  considered  as  the  Court  that  is  to  be  applied  to  as  the 
court  of  appeal  from  the  Court  of  Probate;  but  the  course  here 
taken  amounts  to  nearly  the  same  thing.  In  this  case  eight  codicils 
gave  A.  B.  certain  benefits,  and  the  ninth  codicil,  which  is  admitted 
to  probate,  took  away  those  benefits ;  the  party  claiming  under  the 

[  •sss  ]  first  eight  codicils,  and  whose  claim  is  defeated  by  the  *ninth  (the 
revoking  codicil)  being  admitted  to  probate,  comes  to  the  Court  oi 
Chancery  and  says,  ''  Make  C.  D.  a  trustee  for  me."  That  is  the 
way  of  stating  it ;  but  in  substance  and  effect  it  amounts  to  one 
thing,  namely,  "  Bevoke  the  ninth  codicil,  that  codicil  which,  revok- 
ing the  first  eight  codicils,  has  been  admitted  to  proof.  I  complain 
of  the  ninth  codicil  as  having  been  obtained  by  fraud ;  declare  that 
notwithstanding  the  ninth  codicil,  which  revokes  the  first  eight,  I 
am  entitled  to  the  benefit  under  the  first  eight."  That  is  the  prayer 
of  the  bill  in  so  many  words. 

Now  it  is  admitted  by  all  the  cases,  and  it  cannot  be  denied,  that 
you  cannot  come  to  a  court  of  equity  to  set  aside  a  will  of  personalty 
as  being  obtained  by  fraud ;  if  any  doubt  were  entertained  on  the 
point,  there  are  the  cases  of  Plume  v.  Beale  (i),  and  KerHch  v. 
Bransby  (2), — which  last  is  entitled  to  great  consideration  from  the 
fact  that  Lord  MacclesfibIiD,  who  decided  it,  appears  to  have 
differed  from  the  decision  of  Lord  Cowpbr  in  Plume  v.  Beale,  and 
to  have  allowed  the  parties  to  go  into  a  discussion  for  setting  aside 
the  will  as  obtained  by  fraud ;  but  when  that  case  came  before  the 
House  of  Lords,  Lord  Macolesfield's  decision  was  reversed. 

Much  has  been  said  of  Kennell  v.  Abbott  {^),  and  of  Harriot  v. 
Ma7riot(4)y  which  is  reported  by  Strange  and  by  Chief  Baron 
Gilbert,  and  was  a  judgment  of  that  most  able  Judge ;  though  I 
believe  a  judgment  never  delivered  in  Court ;  for  the  case  was  com- 
promised. That  therefore,  pro  tanto,  lessens  the  effect  of  it,  but 
still  it  would  be  a  most  important  authority,  and  so  would  Kennell 
V.  Abbott  before  Lord  Alvanley,  a  very  peculiar  case  according  to 

(1)  IP.  Wms.  388.  (3)  4  E.  E.  351  (4  Ves.  802). 

(2)  7  Br.  P.  0.  358.  (4)  1  Str.  666;  Gilb.  Gas.  203. 
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iny  ^recollection  of  it.  The  legacy  in  that  case  was  bequeathed  on 
the  sapf>o8ition  that  the  party  in  whose  favour  it  was  given  was  the  m^Phbbson. 
hnsband  of  the  testatrix ;  it  turned  out  that  he  was  not,  and  the  legacy  [  *226  ] 
fell  into  tbe  residue.  In  the  reports  of  the  case, — as  is  observed 
in  the  judgment  from  which  this  appeal  was  brought, — ^we  do  not  get 
any  distinct  account  of  what  the  fraud  was,  and  I  do  not  think  there- 
fore that  it  will  weigh  much  in  the  present  decision. 

One  thing  may  be  said,  no  doubt,  and  it  goes,  I  think,  rather  in 

favour  of  the  decision  of  the  Court  below,  and  of  the  view  taken  by 

my  noble  and  learned  friend  (Lord  Lyndhurst).     How,  in  the  case 

of  great  fraud  being  practised  by  one  party  against  another,  the 

effect  of  which  may  be  to  swell  the  residue,  is  the  Court  of  Chancery 

ever   to  get  at  that  fraud,  if  probate  of  the  instrument  has  been 

refused  by  the  Ecclesiastical  Court  ?     That  is  very  true,  but  in  all 

such  cases,  if  the  Judge  of  the  Court   of  Probate  sees  reason  to 

susx>ect  that  there  ought  to  be  relief  in  respect  of  fraud,  a  judicious 

mind  would  naturally  lean  towards  granting  probate,  in  order  that 

ihe  case  might  come  before  a  court  of  equity,  whereas  it  never 

could  if  the  probate  were  refused.     I  should  say  that  if  the  Court 

of  Probate  has  not  the  power  of  giving  relief,  the  Judge  there  is 

bound  to  grant  probate,  in  order  that  those  who  have  the  power 

may  be   able  to  exercise  it,  and   grant  redress.     If  the  Court  of 

Probate  refuses  to  grant  it,  there  is  no  harm  done,  or,  at  least,  no 

harm  ought  to  be  supposed  to  be  done,  because  then  there   is  an 

appeal  which  the  constitution  provides,  not  to  a  court  of  equity,  but 

to  tbe   Court  of  Probate  in  the  last  resort,  formerly  the  Court  of 

Delegates,  now  the  Judicial  Committee  of  the  Privy  Council. 

Upon  these  grounds  (and  what  I  have  stated  to  your  Lordships 
is  out  of  the  great  respect  I  feel  for  both  my  noble  and  learned 
friends  who  differ  from  each  other,  and  *on  account  of  the  import-  [  •227  ] 
ance  of  this  case,  and  I  have  therefore  gone  into  it  at  greater 
length  than  otherwise  I  should  have  done) ;  upon  these  grounds  I 
agree  with  my  noble  and  learned  friend  (Lord  Ltndhurst)  that  the 
judgment  of  the  Court  below,  allowing  the  demurrer  and  reversing 
the  order  of  the  Master  of  the  Bolls,  ought  to  be  affirmed. 

Lord  Lanodalb  : 

My  Lords,  without  attributing  to  the  demurrer  a  greater  effect 
than  it  ought  to  have,  there  is  upon  the  record,  as  it  now  stands, 
an  admitted  case  of  fraud — of  fraud  committed  upon  the  testator, 
and  of  fraud  committed  upon  the  legatee.     It  does  not  appear  to 
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allbn  me  correct  to  say,  that  the  fraud  was  practised  upon  the  testator 
M'p  HBK80H.  ^^^7  y  ^^^  considering  the  fraud  to  have  been  practised  upon  both 
the  testator  and  the  le^^atee,  the  question  is,  whether  a  court  of  equitj. 
after  probate  granted,  had  any  authority  to  give  relief?  Being  myself 
of  opinion  that  such  relief  might  be  given,  I  overruled  the  demurrer 
when  the  case  was  heard  before  me.  My  noble  and  learned  friend, 
then  Lord  Changbllor,  being  of  a  different  opinion  upon  the 
rehearing  of  the  case,  reversed  my  order,  and  allowed  the  demurrer. 
Had  the  case  gone  no  further,  it  would  have  been  my  duty  to  con- 
form to  his  Lordships'  decision  in  all  future  cases  of  a  like  nature ; 
and  after  the  case  was  brought  to  your  Lordships*  House,  I  should, 
if  left  to  act  according  to  my  own  inclination,  have  awaited  your 
Lordships'  final  determination,  without  taking  any  part  in  the 
discussion.  My  noble  and  learned  friend,  however,  who  allowed 
the  demurrer  in  the  Court  of  Chancery,  desired  my  attendance  here, 
and  though  I  wished  to  be  excused,  I  could  not  obtain  his  leave  to 
be  absent,  and  I  attended  at  the  hearing  of  the  argument,  as  I 
attend  to-day,  at  his  particular  request. 

Under  those  circumstances  I  have  considered  this  case,  unin- 
[  '228  ]  flaenced  entirely,  I  hope,  by  any  bias  in  favour  of  my  *formerly 
expressed  opinion,  and  so  far  as  I  have  been  able,  uninfluenced  by 
the  authority  of  my  noble  and  learned  friend,  to  which  I  owe  so 
much  deference  and  respect.  Having  so  considered  this  case,  I 
find  it  my  duty  to  declare  that  I  still  continue  to  be  of  the  opinion 
which  I  at  first  entertained,  that  if  the  alleged  facts  be  proved, 
the  Court  of  Chancery  has  jurisdiction  in  this  case  ;  that  the  juris- 
diction is  supported  by  cases  carrying  with  them  sufficient  authority, 
and  that  the  jurisdiction  is  most  important  for  the  suppression  of 
a  considerable  class  of  frauds. 

It  has  been  observed  that  there  are  early  cases  in  which  the  Court 
of  Chancery  took  upon  itself  to  set  aside  wills  both  of  lands  and  of 
personalty,  not  only  for  fraud,  but  for  other  causes,  and  even 
because  wills  had  not  been,  as  the  Judge  thought,  properly  made, 
though  there  had  been  no  fraud ;  those  cases,  however,  had  long 
since  been  overruled.  It  was  established  by  the  cases  of  Archer  v. 
Mo88e{i),  Nelson  v.  OldJield{2)^  Plume  v.  Beale  (3),  and,  above  all, 
by  Kerrich  v.  Bran8by(4,),  that  the  Court  of  Chancery  had  no 
authority  to  set  aside  a  will  of  personalty,  and  no  authority  to  set 
aside  a  will  of  land  without  a  trial  at  law.     For  many  years  past 

(1)  2  Vern.  8.  (3)  1  P.  Wms.  388. 

(2)  2  Vern.  76.  (4)  7  Br.  P.  C.  358. 
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this  position  has  not  been  questioned ;  but  it  has  been  sometimes       allkn 
argued  (as  it  appears  to  me,  very  erroneously),  that  the  Court  of    m'Phkbson. 
Chancery,  because  it  has  no  authority  to  set  aside  wills,  has,  there- 
fore, no  authority  to  give  a  remedy  against  frauds  effectuated  by  the 
means  of  wills.    The  case  is  far  otherwise.    It  appears  to  me  that  the 
Court  of  Chancery  has  always  exercised  the  authority  of  attaching 
trusts  to  legal  rights,  which  have  been  obtained  by  fraud,  so  as  to 
relieve  the  sufferer  against  the  effects  of  such  fraud.     However  legal 
rights  may  have  been  acquired,  the  *  Court  of  Chancery  has  inter-       [  •229  ] 
posed  its  authority  to  repress  attempts  made  to  use  them  for  the 
purposes  of  fraud. 

After  the  learned  arguments  addressed  to  the  House  on  both 

sides,  it  is  not  necessary  to  go  into  a  minute  examination  of  the 

aathorities ;  but  I  will  take  the  liberty  of  stating  that  soon  after 

the  time  when  Lord  Macolbsfibld  decided  the  case  of  Bransby  v. 

Kerrichy  by  treating  a  will  relating  both  to  real  and  personal  estate, 

as  if  the  Court  of  Chancery  would  set  it  aside  (a  decision  which 

was  clearly  erroneous  and  was  by  this  House  declared  to  be  so) ; 

very  soon  after  that  time  Lord  Chief  Baron  Gilbert  prepared  the 

judgment,  which  has  been  referred  to  in   Marriot  v.  Marriot(i), 

That  judgment  appears,  by  the  report  in  Gilbert's  Cases,  not  to 

have  been  delivered,  but  it  is  fully  stated,  and  though  it  was  not  a 

judgment  actually  delivered,  yet  it  contains  the  opinion  of  that 

very  eminent  Judge.    That  case  gives  the  history  of  the  jurisdiction 

in  testamentary  matters  in  a  manner  which  I  do  not  think  any  one 

can  read  without  instruction  ;  and  after  carefully  considering  several 

points  bearing  upon  the  case,  his  Lordship  comes  to  a  conclusion 

in  conformity  with  the  final  decision  in  Kerrich  v.  Bransby.     He 

then  gives  certain  cases  in  which  the  courts  of  equity  may  grant 

relief,  notwithstanding    probate    has    been    granted.      He    says, 

''  Courts  of  equity  may  declare  the  party  who  has  obtained  a  legacy 

by  fraud  to  be  a  trustee  for  the  party  who  has  been  defrauded." 

Bat  according  to  the  argument  used  in  support  of  the  demurrer  in 

this  case,  if  the  legacy  was  obtained  by  fraud,  the  Ecclesiastical 

Court  has  jurisdiction  on  that,  and  might  grant  probate  of  the  will, 

with  the  exception  of  that  particular  legacy,  and,  therefore,  the 

Court  of  Chancery  has  no  jurisdiction.     But  this  is  not  the  doctrine 

or  opinion  of  Chief  Baron  Gilbert  ;  he  says ''  the  Court  of  Chancery 

may  declare  a  legatee  who  has  obtained  a  legacy  by  *fraud  to  be  a       [  *'^'^^  1 

trustee  for  another ;  as  if  the  drawer  of  a  will  should  insert  his  own 

(1)  1  Str.  666;  Qilb.  Cae.  in  Chan.  203. 
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AixEK       name  instead  of  the  name  of  a  legatee/'     Here  it  is  sapposed  that 
H*PHBBsoir.    pi*obate  has  been  granted  b}'  the  Ecclesiastical  Court,  and  yet  the 
doctrine  is  that  a  court  of  equity  may  grant  relief  by  declaring  the 
party  a  trustee.     Further,  he  says,  the  Court,  **  to  answer  the  real 
intention  of  the  testator,  may  declare  a  trust  upon  such  will,  thoagh 
it  be  not  contained  in  the  will  itself,  in  these  three  cases:  first,  in 
that  of  fraud  upon  a  legatory  before  mentioned ;  secondly,  where 
the  words  imply  a  trust  for  relations,  as  in  the  case  of  a  specific 
devise  to  executors,  and  no  disposition  of  the  residuum  ;  thirdly,  in 
the  case  of  a  legatee  promising  the  testator  to  stand  as  a  trustee  for 
another.'*     I  conceive  that  the  cases  stated  are  by  way  of  example 
and  not  in  exclusion  of  other  cases  falling  within  the  same  principle, 
and  I  am  not  aware  that  the  position  of  Lord  Chief  Baron  Gilbert 
has  ever  been  questioned  till  the  question  arose  in  the  present  case. 
The  case  of  Bamesly  v.  Pou^el  (i),  a  case  before  Lord  Hardwicke, 
appears  to  me  to  be  a  much  stronger  case  even  than  MarriM  v. 
Marrioty  to  show  in  what  way  a  court  of  equity  may  deal  with  a 
case  of  fraud  in  these  matters.     It  is  only  necessary  to  refer  to 
what  was  done  in  that  case ;  it  was  a  case  of  forgery ;  the  forgery 
was  not  quite  apparent  at  first ;   the  Judge,  therefore,  sent  it  to 
trial,  and,  afterwards,  when  the  forgery  was  established,  it  appeared 
also  that  there  was  another  testamentary  instrument,  which  might 
perhaps  appear  to  be  valid  in  the  Ecclesiastical  Court,  so  that  his 
Lordship  did  not  dispose  of  the  whole  matter  himself,  by  at  once 
declaring  a  trust,   but,  leaving  it  to  the  Ecclesiastical  Court  to 
decide  whether  the  testamentary  instrument,  not  appearing  to  be 
[  *23i  ]       forged,  was  valid  or  not,  he  ordered  the  forged  instrument  *to  be 
brought  in,  and  by  his  own  jurisdiction  and  power  over  the  person, 
and  not  assuming  any  jurisdiction  to  revoke  or  alter  the  probate, 
he  ordered  the  party  to  appear  in  the  Court  of  Delegates,  and  consent 
to  the  reversal  of  the  sentence  for  granting  the  probate.     The  Court 
of  Chancery  was  admitted  to  have  no  authority  to  set  aside  the 
sentence  or  the  probate ;  yet  Lord  Habdwicke,  upon  the  first  hearing, 
before   the  fraud  was   established,  with   reference   to  the   fraud, 
considered  as  then  proveable,  said  he  should  not  scruple  decreeing 
that  the  defendant,  who  obtained  that  probate,  should  stand  as  a 
trustee  in  respect  of  the  probate ;  and,  afterwards,  when  the  fraud 
was  proved,  he  compelled  the  party  to  consent  to  the  reversal  of 
the  sentence  by  which  the  probate  was  obtained ;  Lord  Habdwickb 
desired  not  to  interfere  with  the  jurisdiction  of  the  Ecclesiastical 

(1)  1  Ves.  Sen.  284. 
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Court,  and  at  the  same  time  not  to  refuse  to  the  soitorB  of  the       ai«lbn 
Court  of  Chancery  the  exercise  of  the  jurisdiction  by  which  it  has  in    h^Phbhsoit. 
all  times  been  so  instrumental  in  the  suppression  of  fraud. 

The  only  other  case  to  which  I  would  call  your  Lordships' 
attention  is  the  case  of  Segrave  v.  Kirwan  (i),  before  Sir  A.  Hart. 
That  was  not  a  case  of  fraud,  but  a  case  of  implied  trust,  founded 
on  the  non-performance  of  a  duty.  The  same  doctrine  was  there 
held,  and  though  the  question  of  jurisdiction,  on  the  ground  of 
fraud,  did  not  arise,  the  opinion  of  Sir  A.  Hart  on  the  subject  is 
clear;  and  when  the  case  was  afterwards  commented  upon  by 
Lord  Eldon  in  the  case  of  BuUdey  v.  Wilford  (2),  it  is  very  improbable 
that  he  should  not  have  observed  on  the  opinion  of  Sir  A.  Habt,  in 
that  respect,  if  he  had  thought  it  erroneous. 

It  is  upon  the  opinion  of  Chief  Baron  Gilbbbt,  in  the  case  of  [  *332  ] 
Marriot  v.  Marriot,  the  opinion  and  orders  of  *Lord  Habdwigkb  in 
Bamesly  v.  Powel,  and  the  opinion  of  Sir  Anthony  Habt  in  Segrave 
V.  Kirwauy  that  I  principally  rely  for  the  support  of  the  jurisdiction 
of  the  Court  of  Chancery  in  the  present  case ;  they  are,  I  think, 
sufficient,  without  referring  to  other  authorities  of  less  general 
and  distinct  application.  It  appears  to  me  that  if  your  Lordships 
shonld  allow  the  present  demurrer,  these  cases,  which  have  not  (as 
far  as  I  am  aware  of)  been  hitherto  impugned,  will  be  overruled. 

LoBD  Campbell: 

I  am  happy  to  think  that  it  is  not  necessary  for  me  to  occupy 
mach  of  your  Lordships'  time,  after  the  ample  discussion  which 
this  case  has  undergone  by  my  noble  and  learned  friends  who  have 
preceded  me.  But  upon  a  question  of  such  great  importance,  to 
which  I  have  paid  the  most  anxious  attention,  1  feel  it  my  duty 
to  state  the  reasons  which  induce  me  to  concur  in  the  motion  of 
my  noble  and  learned  friend,  that  the  decree  appealed  from  be 
affirmed.  I  do  this  without,  in  the  slightest  degree,  wishing  to 
encroach  upon  the  jurisdiction  of  the  Court  of  Chancery.  I  wish 
to  guard  against  what  I  should  consider  to  be  an  encroachment  by 
the  Court  of  Chancery  upon  the  jurisdiction  of  another  Court ;  for 
the  question  seems  to  me  to  be,  whether  an  appeal  from  the  Court 
of  Probate  shall  be  to  the  Court  of  Chancery  or  to  the  Judicial 
Committee  of  the  Privy  Council  ? 

Now,  be  it  well  understood  that  I  give  implicit  credit  to  every 
laet  that  is  stated  upon  the  face  of  the  bill.  I  know  that  if  there  be 
(l)'Beatty.  157.  (2)  37  R.  R.  39  (2  01.  &  Fin.  177). 
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Allbn        a  demurrer,  it  admits  the  facts  that  are  alleged  in  the  bill.     It  admite 

M^PansoN.    fftcts  that  are  well  pleaded,  but  not  alleged  inferences  of  law ;  and 

it  is  because  I  give  implicit  credit  to  every  thing  which  is  stated  in 

point  of  fact  in  this  bill,  that  I  am  of  opinion  that  in  this  case  the 

Court  of  Chancery  has  no  jurisdiction. 

According  to  the  allegations  of  the  bill,  the  probate  of  the  part 

[  •^ss  ]  of  the  codicil  which  concerned  the  plaintiflF,  ought  *not  to  have  been 
granted.  It  is  not  denied  that  the  Ecclesiastical  Court  had  jurisdic- 
tion over  the  subject.  It  is  not  denied  that  the  Ecclesiastical  Court 
might  have  refused  to  grant  probate ;  and  the  distinction  attempted 
to  be  drawn  between  the  powers  of  the  Court  of  Probate  over  a  will 
and  a  part  of  a  will,  or  over  a  whole  codicil  and  a  part  of  a  codicil, 
cannot  be  supported. 

Upon  the  authorities  cited  by  my  noble  and  learned  friend  (Lord 
Ltndhubst),  it  is  quite  clear  that  the  Ecclesiastical  Court  had  juris* 
diction  to  refuse  probate  of  that  part  of  the  codicil  which  affects  the 
appellant,  because  giving  credit  to  the  facts  stated,  that  part  of  the 
codicil  was  not  the  will  of  the  testator  ;  he  was  imposed  upon  ;  and 
probate  of  that  part  of  the  codicil  ought  to  have  been  refused.  My 
Lords,  it  appears  to  be  so  when  we  examine  the  books,  as  well  as 
upon  reason  and  common  sense ;  but  we  have  the  authority  of  the 
two  Judges  who  now  preside  in  the  Courts  of  Probate,  Sir  Herbert 
Jenneb  Fust  and  Dr.  Lushinoton,  who  have  both  been  consulted  in 
this  case,  and  who  have  both  favoured  us  with  their  opinions,  to 
which  I  give  implicit  credence.  They  assure  us  that  upon  such 
facts  being  proved  before  the  Ecclesiastical  Court,  that  Court  would 
be  bound  to  refuse  probate.  Then  it  clearly  comes  to  the  question 
which  my  noble  and  learned  friend  stated,  had  the  Ecclesiastical 
Court  jurisdiction  over  this  matter  to  refuse  probate,  and  was  their 
decree  a  right  or  wrong  one  ? 

Now  1  must  be  permitted  to  say  that  my  noble  and  learned  friend, 
the  Lord  Chancellor,  argued  the  whole  case  upon  the  supposition 
that  the  decree  of  the  Ecclesiastical  Court  in  granting  the  probate 
was  right, — that  there  was  a  legal  estate  duly  conferred  by  that 
probate  upon  the  legatee,  who  was  claiming  under  the  ninth  codicil. 
But  giving  credit  to  the  facts  alleged  in  this  bill,  that  decree  was 
clearly   erroneous.     I  believe,  as  the  bill  states,  that   the  Eccle- 

[  •234  ]  siastical  *  Court  refused  to  allow  the  plaintiff  to  enter  into  any 
examination  of  a  particular  part  of  the  codicil  separate  from  any 
objections  that  might  apply  to  the  whole ;  but  in  my  opinion  that 
was  wrong.      My  noble  and  learned  friend  who  last  addressed  your 
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Lordships,  very  properly  says,  that  this  is  a  case  in  which  there  has 
l)een  gross  fraud,  and  that  the  party  who  availed  himself  of  this   m^Phumon. 
fraud  ought  not  to  be  allowed  to  enjoy  the  fruits  of  it.     I  entirely 
concur  with  him  in  saying  so ;  but  the  question  is,  by  what  means 
shall  justice  be  done  ?    I  say  that  the  proper  proceeding  would  have 
})een  an  appeal  from  the  decree  of  the  Ecclesiastical  Court  to  the 
.judicial  Committee  of  the  Privy  Council,  where  the  probate  granted 
of  the  ninth  codicil  would  have  been  reversed.     If  there  has  been 
probate  erroneously  granted  by  the  Ecclesiastical  Court,  what  is  the 
remedy  ?     If  you  say  that  in  this  case  the  party  may  apply  to  the 
Court  of  Chancery,  and  may  file  a  bill  which  shall  make  the  legatee 
a  trustee  for  the  next  of  kin,  or  for  any  other  party  seeking  to  set 
aside  that  part  of  the  codicil,  just  see  the  consequence  :  in  every 
case,  by   this  contrivance   of  making  the  party  who  would  be 
beneficially  interested  a  trustee  for  another,  you  do  indirectly  that 
which  the  law  forbids  you  to  do  directly.     The  law  says  that  the 
Court  of  Chancery  has  not   jurisdiction  over  a  will   of  personal 
property  ;  it  cannot  set  aside  a  probate  of  personal  property.   Well, 
then,  if  you  are  not  allowed  to  file  a  bill  to  set  aside  the  probate, 
shall  you  be  allowed,  in  every  instance,  to  file  a  bill  to  declare  the 
party  in  whose  favour  the  probate  is  granted  to  be  a  trustee  for  the 
next  of  kin,  or  for  some  other  party  ?     Wherever  you  wish  to  find 
fault  with  the  probate  which  the  Ecclesiastical  Court  has  granted, 
YOU  have  only  to  file  a  bill  and  to  pray  that  the  party  in  whose 
favour  the  probate  has  been  granted  may  be  declared  a  trustee. 
Nay,  my  Lords,  by  this  process  you  might  review  the  sentence  of 
the  Ecclesiastical  Court  in  refusing  probate ;  because,   let  *me       L  *''^^  ] 
sappoaethat  the  Court  refuses  probate,  and^  grants  administration 
to  the  next  of  kin,  then,  the   Court  having  refused   probate  and 
granted  administration  to  the  next  of  kin,  the  party  who  claims 
under  the  will  would  file  his  bill,  and  would  pray  that  the  next  of 
kin  may  be  declared  to  be  trustees  for  the  legatee,  and  in   that 
manner  you  might  in  every  instance  have  an  appeal  from  the  Court 
of  Probate  to  the  Court  of  Chancery.     That  has  never  been  the 
practice  of  our  judicial  constitution ;  the  appeal  from  the  Eccle- 
siastical Court  formerly  was  to  the  Court  of  Delegates ;  it  is  now  to 
the  Judicial  Committee  of  the  Privy  Council. 

The  reasoning  on  the  other  side  proceeds  upon  the  supposition 
that  there  is  what  we  may  call  a  legal  estate  in  the  legatee.  I  must 
take  the  liberty  to  say  that  I  consider  that  an  entire  fallacy ;  the 
legatee  has  no  right.      Probate  ought  to  have  been  refused,  and  the 
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Allbh  refusal  of  probate  would  have  done  complete  and  final  justice  between 
M*phjeb8ov.  the  parties.  This  is  totally  different  from  the  case  of  a  legal  estate 
being  decided  by  a  court  of  law  to  be  in  a  particular  individnaL 
In  such  a  case  there  is  no  remedy  whatever  except  by  filing  a  bill  in 
the  Court  of  Chancery,  and  having  the  party  in  whom  the  legal 
estate  is,  declared  to  be  a  trustee  for  the  party  whom  he  has 
defrauded.  We  have  a  very  well  known  example  of  that  in  BuUde^ 
V.  Wilford  (1),  where  an  attorney  caused  a  fine  to  be  levied  without 
informing  the  testator  that  the  effect  would  be  to  revoke  his  will,  he, 
the  attorney,  being  the  heir-at-law.  It  was  very  properly  held 
there  that  the  fine  revoked  the  will,  but  still  that  it  was  a  case  in 
which  the  Court  of  Chancery  might  properly  declare  the  heir-at-law 
a  trustee  for  the  devisee  who  had  been  defrauded. 

For  these  reasons  I  am  clearly  of  opinion  that  in  this  case  the 
[  *286]  remedy  ought  to  have  been  by  appeal  to  the  Judicial  ^Committeeof 
the  Privy  Council,  and  not  by  a  bill  in  the  Court  of  Chancery.  I 
do  not  go  through  the  authorities,  but  there  is  one  to  which  I  must 
refer,  because  it  is  the  decision  of  this  House,  and  it  is  expressly  in 
point.  That  is  the  case  of  Kerrich  v.  Bran8by(2).  In  that  case 
there  had  been  a  probate  granted  of  a  will  of  personal  property ; 
after  that  there  was  a  bill  filed  to  set  aside  the  probate,  but  then 
that  bill  prayed  such  other  relief  as  the  Court  of  Chancery  might 
see  fit,  and  praying  that  the  probate  might  be  set  aside,  it  prayed 
every  thing  short  of  that.  Lord  Macclesfield  did  not  set  aside  the 
will,  but  what  did  he  do  ?  he  made  a  decree  that  the  legatee  should 
be  declared  a  trustee  for  the  next  of  kin  ;  that  is  clearly  the  effect  of 
his  decision.  My  Lords,  that,  no  doubt,  was  a  right  decision 
according  to  the  doctrine  which  is  now  contended  for  as  regulatin«r 
the  jurisdiction  of  the  Court  of  Chancery,  and  it  was  acquiesced  in 
for  some  time.  But  it  was  at  last  brought  by  appeal  to  this  House, 
and  the  decree  was  reversed.  An  attempt  was  made  to  take  off 
from  the  effect  of  that  authority,  by  saying  that  it  was  not  a  bill  to 
have  the  legatee  declared  a  trustee  for  the  next  of  kin,  but  that  it 
was  a  bill  to  set  aside  the  probate  altogether.  It  sought  every  thing 
within  the  compass  of  that  prayer,  and  it  is  to  be  regarded  precisely 
in  the  same  light  as  if  the  bill  had  been  simply  to  have  the  legatee 
declared  a  trustee  for  the  next  of  kin.  Then  it  was  said  that  that 
point  was  not  discussed  in  this  House,  and  that  this  House  must 
have  proceeded  upon  the  merits  of  the  case.  I  hold  the  report  in 
my  hand,  and  I  will  show  your  Lordships  to  demonstration  that 
(1)  37  R.  R.  39  {2  CI.  &  Fin.  177).  (2)  7  Br.  P.  C.  358. 
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that  point  viras  argued  in  this  House,  and  that  that  point  was  decided       allbn 
by  this  House.     Unfortunately  we  have  not  got  the  judgment  at    ^thbbsom. 
length,  but  we  have  the  arguments  which  were  raised  in  support  of 
the  appeal.     In  support  *of  the  appeal  it  was  insisted  that  the  Court      [  *237  ) 
of  Chancery  ought  not  to  have  impeached  the  will  of  the  18th  of 
March,  1715,  so  far  as  it  concerned  the  personal  estate,  because  it 
had  been  already  established  by  the  proper  Ecclesiastical  Court, 
which  has  the  sole  jurisdiction  of  determining  wills  so  far  as  they  may 
relate  to  personal  estate,  and  if  there  had  been  any  fraud  or  imposi- 
tion in  obtaining  the  will,  it  was  properly  examinable  in  that  Court 
only.    Therefore,  at  your  Lordships'  Bar,  in  the  year  1727,  there  was 
exactly  the  same  argument  which  has  been  used  by  the  party  in  this 
case.    On  the  other  side  it  was  argued,  ''  as  to  the  probate  of  the 
will  in  the  Ecclesiastical  Court  it  was  not  impeached  by  the  decree, 
though  the  appellant  was  restrained,  as  in  justice  he  ought  to  be, 
from  taking  any  beneficial  interest  under  it."     Now,  my  Lords,  is  not 
that  the  very  argument  used  in  support  of  the  decree  of  my  noble  and 
learned  friend,  the  Master  of  the  Bolls  ?    Because,  it  is  said,  you  do 
not  impeach  the  decree  of  the  Ecclesiastical  Court  granting  probate, 
you  only  declare  that  the  party  who  took  the  benefit  of  that  probate 
shall  be  considered  a  trustee  for  another.     That  argument  was  then 
urged  in  this  case,  but  it  was  urged  in  vain,  because  the  decree  of 
Lord  Macclesfield  was  reversed,  and  the  probate  granted  by  the 
Ecclesiastical  Court  stood  with  all  the  consequences  belonging  to  it. 
I  would  merely  further  observe  to  your  Lordships,  that  I  take 
this  distinction ;  where  the  Ecclesiastical  Court  cannot  do  justice 
by  the  powers  belonging  to  it,  probate  must  be  granted  ;  it  is  not  a 
court  of  construction,    and  it  must  confine  itself   within  its  own 
lunits ;  in  certain  cases  it  must  grant  probate,  and  refer  the  parties 
tor  justice  to  a  court  of  eqaity ;  but  if  the  Ecclesiastical  Court  in 
any  particular  case  can  do  ample  justice  by  granting  or  refusing  a 
probate,  then  after  the  decree  of  the  Ecclesiastical  Court  there  is 
no  remedy  in  the  Court  of  Chancery ;  if  the  Ecclesiastical  Court 
has  come  to  an  erroneous  decision,  *the  appeal  ought  to  have  been,       [  •23«  ] 
fonnerly,  to  the  Court  of  Delegates,  now  to  the  Judicial  Committee. 
To  hold  otherwise  would  lead  to  most  inconvenient  consequences ; 
it  would  lead  to  a  conflict  of  jurisdiction.     Suppose  that  in  this 
very  case  there  had  been  an  appeal  to  the  Judicial  Committee  of 
the  Privy  Council,  as  there  might  have  been,  the  Judicial  Com- 
mittee of  the  Privy  Council  might  have  been  put  in  conflict  with 
this  House,  they  both  being  courts  of  the  last  resort. 
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I&.B. 


ALLEN 
r. 

M'Pherson. 


For  these  reasons  I  am  of  opinion  that  my  noble  and  learned 
friend  who  first  addressed  the  House,  was  quite  right  in  reversing 
the  order  of  his  Lordship,  the  Master  of  the  Bolls,  and  that  the 
order  appealed  from  ought  to  be  affirmed. 

Appeal  dismissed  and  order  affirmed :    no  costs,  the 
appellant  suing  as  pauper. 


1845. 

1847. 

May  10,  11. 

Jttfte  28. 

July  20. 

WiLDB,  Ch.J. 

Lord 
Brougham. 

Lord 
Lyndhitrst. 

Lord 
Campbell. 

i[239] 


[  *24(> 


TREVOR  V.   TREVOR. 

(1  H.  L.  C.  239—271.) 

A  testator  devised  freehold  estates  to  trustees  in  trust  to  settle  and 
convey  them  to  the  use  of  G.  £.  for  life,  with  remainder  to  his  issue  id 
tail  male,  in  strict  settlement,  and  in  default  of  such  issue  the  estates  to  go 
over.  G.  B.  had  no  son  but  had  several  daughters,  all  bom  after  ^e 
testator's  death : 

Held. that  the  words  *'  in  tail  male"  were  descriptive,  not  of  the  issue, 
but  of  the  intei-est  they  were  to  take,  and  that  the  daughters  were  entitled 
to  take,  under  the  limitation  in  remainder,  as  tenants  in  common. 

This  was  an  appeal  from  a  decree  of  the  Vice-Ghancellob  on 
the  construction  of  a  will  of  Viscount  Hampden  (i).  His  Lordship 
made  three  distinct  wills,  by  the  first  of  which,  dated  the  6th  of 
September,  1824,  he  gave  his  estates  in  the  county  of  Sussex  to 
the  Honourable  Henry  Brand,  the  appellant,  for  life,  or  until  he 
should  succeed  to  the  Barony  of  Dacre,  then  enjoyed  by  his 
brother ;  and  after  his  decease  or  succeeding  to  that  barony,  the 
testator  gave  the  said  estates  to  the  appellant's  eldest  son,  Thomas 
Brand,  for  life,  or  until  he  should  succeed  to  the  said  barony,  with 
remainder  to  trustees  to  preserve,  &c. ;  and  after  his,  Thomas 
Brand's,  decease  or  succeeding  to  the  said  barony,  the  testator 
gave  the  said  estates  to  his  first  and  other  sons  successively  in  tail 
male,  and,  in  default  of  such  issue,  to  the  appellant,  his  heirs,  and 
assigns;  "Provided  that  whenever  any  son  of  the  said  Thomas 
Brand,  or  his  issue  male,  should  succeed  to  the  *said  Barony  of 
Dacre,  then  the  estate  of  the  person  so  succeeding  thereto  (provided 
that  there  should  then  also  be  in  existence  any  other  son  or  issue 
male  of  any  other  son  of  Thomas  Brand)  should  determine  in  like 
manner  as  if  the  son  of  the  said  Thomas  Brand,  who  or  whose  issue 
male  should  then  so  succeed  to  the  said  barony,  were  not  only 
actually  dead,  but  as  if  there  were  also  an  utter  failure  or  extinction 
of  male  issue  of  such  son  of  Thomas  Brand,  and  thereupon  the  said 
estates  should  go  over  to  the  next  or  other  son  of  Thomas  Brand, 
(1)  Reported  in  13  Sim.  108. 
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or  his  issue  male,  to  be  entitled  ander  the  devises  aforesaid :  **      tbbvos 
With  proviso  also  to  take  the  name  and  arms  of  Trevor.  Tbivob. 

By  the  second  will,  dated  the  7th  of  September,  1824,  the  said 
testator  appointed  executors,  and  by  a  codicil,  dated  the  8th  of 
September,  he  gave  them  the  residue  of  his  personal  estate  upon 
certain  trusts  therein  mentioned. 

By  the  third  will,  dated  the  8th  of  September,  1824,  which  is  the 
subject  of  this  appeal,  the  testator  gave  his  estates  in  the  county  of 
Bedford  to  the  Hon.  Henry  Brand,  and  another,  and  their  heirs, 
upon  trust  that  they  *'  do  and  shall  settle  and  convey  the  same 
to  the  use  of  or  in  trust  for  the  Hon.  George  Bice,  son  of  Lord 
Dynevor  (the  respondent)  for  life,  without  impeachment  of  waste, 
except  permissive  waste  or  spoliation,  with  remainder  to  his  issue 
ill  tail  male  in  strict  settlement,  upon  condition  that  all  person  or 
persons  from  time  to  time  to  come  into  possession  of  the  said  settled 
estates  do  and  shall,  within  one  year  afterwards,  take  the  name 
and  bear  the  arms  of  Trevor,  and  also  upon  the  like  condition  to 
that  I  have  made  in  my  will  of  my  Sussex  estate,  so  far  as  the 
change  of  circumstances  will  permit,  that  the  said  estate  shall  go 
over  to  the  party  next  entitled  on  the  person  for  the  time  being 
possessed  becoming  entitled  to  the  Barony  of  Dynevor,  and  in 
default  of  such  issue  of  the  said  George  Bice,  I  devise  my  said 
Bedfordshire  estate  unto  the  said  Henry  Brand,  his  heirs  and 
assigns,  for  ever." 

The  testator  directed  that  in  the  intended  settlement  should  be  [  24i  ] 
contained  the  usual  powers  of  leasing  for  George  Bice,  and  the 
trustees  to  preserve,  &c.,  during  the  minority  of  tenants  in  tail  in 
possession,  and  also  a  power  for  the  said  George  Bice  to  jointure 
any  wife  or  wives,  at  one  or  several  times,  to  the  extent  of  one-fifth 
part  of  the  then  ordinary  annual  rental  of  the  settled  estates  ;  and 
also  a  power  to  portion  younger  children  to  a  limited  extent ;  and 
the  testator  declared  it  to  be  his  will  and  intention  that,  notwith- 
standing the  absolute  devise  of  his  Sussex  estates  to  Henry  Brand 
and  his  son  and  issue  male,  a  settlement  under  the  direction  of  the 
same  trustees  should  be  made  of  these  estates,  so  as  to  include 
such  powers,  provisions,  and  clauses,  mutatis  mutandis,  as  before 
mentioned,  concerning  his  Bedfordshire  estates. 

The  testator  died  on  the  9th  of  September,  1824.  Soon  after  his 
death,  Henry  Brand  (the  appellant),  and  George  Bice  (the  respon- 
dent), took,  respectively,  the  name  and  arms  of  Trevor,  and  the 
latter  is  now  called  George  Uice  Bice  Trevor.     He  had  no  issue  at 
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Tmvob      the  time  of  the  testator's  death,  bat  he  has  since  had  five  daughters. 

Tbkvob.      A^d  ^0  other  child. 

The  Barony  of  Dacre,  mentioned  in  the  first  will,  is  a  baronv  bv 
writ,  descendible  to  females  as  well  as  males.     The  Barony  of  ' 
Dynevor,  mentioned  in  the  will  of  the  Bedfordshire  estates,  wa^ 
created  by  letters  patent,  and  is  limited  to  heirs  male  of  the  borly 
of  the  first  Baron. 

In  a  suit  instituted  in  Chancery,  between  the  respondent  ns^ 
plaintiff,  and  the  appellant  and  others  as  defendants — to  which 
suit  the  respondent's  daughters  were  made  parties — an  order  wag 
made,  referring  it  to  the  Master  to  approve  of  a  settlement,  in 
pursuance  of  the  will  of  the  Bedfordshire  estates. 

[  *242  ]  The  Master  made  his  report  in  1841,  setting  forth  the  *draft  of 

settlement,  of  which  he  approved.  The  respondent,  and  his 
daughters,  severally,  took  various  exceptions  to  the  settlement,  all 
concurring  in  this,  that  the  settlement  contained  no  limitation  in 
favour  of  daughters.  (The  settlement,  exceptions,  and  arguments  on 
them,  and  also  the  judgments,  are  set  out  in  13  Simons,  113,  et  »eqJ 
The  Yioe-Ghancellor,  in  his  judgment  on  the  principal  exceptions 
held,  that,  under  the  limitation  to  the  "  issue  in  tail  male,"  females 
might  take,  and  he  therefore  allowed  those  exceptions,  declaring  by 
his  order,  dated  the  27th  July,  1842,  "  that  in  the  draft  of  settle- 
ment approved  by  the  Master  there  ought — immediately  subsequent 
to  the  limitation  therein  contained  of  the  hereditaments  therein 
comprised  to  the  first  and  other  sons  of  Geo.  R.  R.  Trevor  succe^-  | 
sively  in  tail  male,  and  for  default  of  such  issue — to  have  been 
inserted  a  limitation  of  the  said  estates  to  the  use  of  all  and  even 
the  daughter  and  daughters  of  the  said  Geo.  R.  R.  Trevor,  as  tenants 
in  common  in  tail  male,  with  cross  remainders  between  them  in  tail 
male."  The  subordinate  exceptions  also  were  allowed,  some  of 
them  with  variations;  and  the  report  was  referred  back  to  the 
Master  to  be  reviewed. 

The  appeal  was  against  that  order. 

Mr.  Wigram  and  Mr,  Hodgson  (with  whom  were  Mr.  J.  Parkyr, 
and  Mr.  C.  Hall)  for  the  appellant.     *     ♦     *  , 

[  253  ]  Mr.  Bethell  and  Mr.  Romilly  (with  whom  was  Mr.  Wickem) 

for  the  respondents.      *     *     * 

[  2B9  ]  Mr.  Wigram,  in  reply.     «     ♦     * 

L  260  ]  The  order  in  which  the  counsel  were  heard  was  this :    Mr.  /.. 
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Vigram  first,  Mr.  Hodgson,  on  the  same  side,  was  stopped  by  the  Trbyob 
.oRD  GHANGBiiLOR,  saying  that  their  Lordships  thought  they  had  t&byob. 
leard  enough  on  that  side,  and  that  Mr.  Hodgson  would,  if 
lecessary,  be  heard  in  reply.  Mr.  Bethell  was  then  heard  for  the 
espondents,  and  after  him,  instead  of  Mr.  Romilly,  who  was  with 
iim,  their  Lordships  called  on  Mr.  Hodgson,  and  after  him  Mr. 
iiomilly  was  heard,  and  then  Mr.  Wigram  in  reply. 

[Namerons  cases  were  cited  by  counsel,  but  as  the  question 
riere  depended  exclusively  upon  the  meaning  of  the  word  ''  issue,"  as 
affected  by  the  context  of  this  particular  will,  it  becomes  unnecessary 
to  refer  to  other  cases  in  which  the  meaning  of  the  same  word  turned 
upon  the  context  of  other  wills  differently  worded. — 0.  A.  8.] 

The  case  stood  over  for  consideration  until  the  end  of  the  Session  [  s^i  ] 
of  1846,  when  the  learned  Lords,  who  heard  the  arguments  in  1846, 
viz.,  the  LoBD  Ghancbllor,  Lord  Bbouohah,  Lord  Gottenham,  and 
Lord  Campbbll,  thought  they  ought  to  have  the  opinion  of  the 
common  law  Judges,  and  the  case  was  ordered  to  be  argued  before 
them,  by  one  counsel  on  each  side,  in  the  then  ensuing  Session. 

The  appeal  came  on  now  to  be  re-argued  by  Mr.  L.  Wigram  for  i847. 
ihe  appellant,  and  Mr.  Bethell  for  the  respondents,  before  the  Lord  '^^^  ^^»  ^^• 
Chancellor  (Lord  Gottenham),  Lord  Lyndhurst,  Lord  Brougham, 
Loid  Langdale,  and  Lord  Gampbell ;  in  the  presence  of  Lord  Chief 
Justice  Wilde,  Justices  Patteson,  Goleridge,  Goltman,  Maule, 
Wightman,  Gresswell,  Erie,  and  Williams,  and  Barons  Parke, 
Alderson,  Rolfe,  and  Piatt.     ♦     *     ♦ 

The  Lord  Ghancbllor  proposed  the  following  question  to  the 
learned  Judges,  and,  at  their  request,  time  was  given  to  them  to 
consider  their  answer : 

''George  Bice  Bice  Trevor  died,  leaving  no  son,  but  leaving  one 
daughter,  who  had  a  son  who  attained  twenty-one.  The  mother 
&nd  son  having  agreed  to  sell  the  Bedfordshire  estates  to  A.  B.,  and 
U)  make  a  good  title  thereto,  have  brought  an  action  against  A.  B. 
upon  the  agreement ;  the  question  is,  whether  they  can,  with  the 
concorrence  of  the  trustees,  make  a  good  title  to  these  estates  ?  " 

^ILDE,  Ch.  J.  :  June  28. 

'^e  question  proposed  by  your  Lordships  has  reference  to  a 
statement  to  the  effect  that  '^  George  Bice  Bice  Trevor  died  leaving 
00  son,  but  leaving  one  daughter  who  had  a  son  who  attained 
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Trrvob       twenty-one ;  *and  that  the  mother  and  son  have  agreed  to  sell  the 
Trbvos.      Bedfordshire  estates  to  A.  B.,  and  to  make  a  good  title  thereto,  and 
[  *262  ]       have  brought  an  action  against  A.  B.  upon  their  agreement.*'    And 
the  question  proposed  by  your  Lordships  is,  **  whether  the  only 
daughter  of  Geo.  B.  B.  Trevor,  and  her  son,  can,  with  the  concur- 
rence of  the  trustees,  make  a  good  title  to  those  estates  ?  " 

In  answer  to  that  question  I  have  to  state,  that  it  is  the  un&ninious 
opinion  of  the  Judges  who  heard  the  argument  at  your  Lordshipb' 
Bar,  that  a  good  title  can  be  made,  by  the  parties  mentioned  in  the 
question,  to  the  estates  therein  referred  to. 

The  answer  to  the  question  depends  upon  the  constructioo  of  the 

devise  of  the  Bedfordshire  estates,  contained  in  the  will  of  Lord 

Hampden,  which  devise  is  expressed  in  the  following  words :   ''I  give 

and  devise  unto  General  the  Honourable  Henry  Brand  (meaning  the 

appellant)  and  Joseph  Sogers,  gentleman,  and  their  heirs,  all  and 

every  tny  real  estates  in  the  county  of  Bedford,  whether  freehold  or 

copyhold,  upon  trust,  that  they  or  the  survivor  of  them,  or  his 

heirs,  do  and  shall  settle  and  convey  the  same  to  the  use  of  or  in 

trust  for  the  Honourable  George  Bice,  son  of  Lord  Dynevor  (now 

the  respondent  Geo.  B.  B.  Trevor)  for  life,  without  impeachment 

of  waste,  except  permissive  waste  or  spoliation,  with  remainder  to 

his  issue  in  tail  male,  in  strict  settlement,  upon  condition  that  all 

person  or  persons  from  time  to  time  to  come  into  possession  of  the 

said   settled  estates  do  and  shall,  within   one  year   afterwards, 

take  the  name  and  bear  the  arms  of  Trevor :    And  also,  npon  the 

like  condition  to  that  I  have  made  in  my  will  of  my  Sussex  estate, 

so  far  as  the  change  of  circumstances  will  permit,  that  the  said 

estate  shall  go  over  to  the  party  next  entitled,  on  the  person  for  the 

time  being  possessed  becoming  entitled  to  the  Barony  of  Dynevor ; 

f  •263  ]      and  in  default  of  such  issue  of  the  said  George  *Bice,  I  devise  my 

said  Bedfordshire  estate  unto  the  said  Henry  Brand,  his  heirs  and 

assigns  for  ever.*' 

The  question  upon  this  devise  is,  whether,  under  either  the  word 
**  issue  "  or  the  words  *'  issue  in  tail  male,'*sons  only  are  comprised, 
or  whether  daughters  as  well  as  sons  were  intended  to  take  ? 

The  trusts  in  the  will  being  executory,  it  is  clear  that  Geo.  R.  B. 
Trevor  was  not  entitled  to  more  than  a  life  estate,  and  that  his  issue, 
whether  males  only,  or  males  and  females,  were  to  take  by  way  of 
remainder  as  purchasers.  It  is  not  controverted  that  the  word 
''issue,"  in  its  ordinary  and  proper  sense,  includes  all  descendants, 
however  remote,  and  includes  females  as  well  as  males.    That  sucfa 


OL.  Lxxin.^      1847.     H.  L.     1  H,  L.  C.  263— 2G4.  6S 

s  the  proper  construction  of  that  word  is  too  well  established  to       Tbbvor 

ender  it  necessary  to  refer  to  authorities  upon  the  subject.   In  this       trbvor. 

fill,  therefore,  ''  issue/'  as  a  word  of  purchase,  is  synonymous  with 

'  children/*     But  it  is  contended  on  the  part  of  the  appellant  that 

he  word  "  issue  "  in  this  will  cannot  be  in  any  manner  severed  in 

lonstrnction  from  the  words  ''  in  tail  male  "  which  follow  it ;   and 

hat  the  words  ''  issue  in  tail  male  "  must  be  considered  as  one 

uitire  and  indivisible  expression,  describing  the  first  takers  and  the 

estate  to   be  taken ;    and,  consequently,  that  the  parties  thereby 

designated  as  the  first  purchasers  are  the  issue  male,  or  sons  of 

Geo.  B.  B.  Trevor,  to  the  exclusion  of  the  daughters. 

The  respondents  contend  that  the  word  ''  issue  "  is  used  in  its 
natural  and  admitted  ordinary  sense,  including  females,  and  that 
such  sense  is  not  varied,  or  in  any  respect  affected  by  the  words  ''in 
tail  male :  "  that  the  word  ''issue"  expresses  the  parties  to  take, and 
the  words  "  in  tail  male  "  the  estate  to  be  taken. 

It  seems  to  be  agreed  that  the  construction  of  the  devise,  as  to  the 
point  submitted  to  the  Judges,  is  not  *aflfected  by  the  words  "in       [  ♦264  ] 
strict  settlement ;  "  and  we  think  that  it  is  not. 

The  devise,  if  read  in  the  manner  contended  for  by  the  appellant, 
must  be  deemed  to  be  framed  in  a  very  untechnical  and  inaccurate 
manner.  The  issue  are  to  take  as  purchasers,  and  the  word  "issue" 
is  a  proper  and  apt  word  to  describe  those  who  are  so  to  take ;  but 
"  issue  in  tail  male  "  is  not  an  usual  or  apt  form  of  expression  to 
describe  the  first  taker  of  an  estate  tail.  "  Issue  in  tail  male  "  is  an 
expression  only  correct  when  used  in  reference  to  an  estate  already 
settled ;  "  issue  in  tail  male  "  being  the  ordinary  and  correct  form 
of  expression  to  describe  one  taking  by  descent  under  an  estate  tail 
vested  in  the  ancestor ;  and  the  words  "  issue  in  tail "  are  used  in 
this  sense,  and  as  contrasted  with  the  ancestor  or  first  taker,  by 
Lord  Coke  in  the  passages  which  have  been  referred  to,  and  in  the 
text  books  (i). 

The  question  in  this  case  seems  to  be  narrowed  to  the  point, 
whether  in  construing  this  devise  the  word  "  issue  "  is  to  be  read  in 
its  ordinary  sense,  as  including  females  as  well  as  males ;  or  whether, 
by  the  addition  of  the  words  "  in  tail  male  "  in  immediate  connexion 
with  the  word  "  issue,"  or  from  other  parts  of  the  will,  it  is  mani- 
fested that  the  word  "  issue  "  was  not  used  in  such  ordinary  and 
usual  sense,  but  in  a  restricted  and  limited  sense,  as  including 
males  only.  .  * 

(1)  Litt.  M.  638—642;  Oo.  liU.  326  b,  327  a,  327  b. 
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Trbtob  It  cannot  be  neceesary  to  cite  any  of  the  numerous  detenoinations 

Trbvok.  in  which  the  rule  of  construction  has  been  recognized  in  the  courts 
of  law  and  equity,  and  affirmed  by  your  Lordships'  House — that  in 
a  will,  words,  whether  technical  or  otherwise,  are  to  be  understood 
as  used  in  the  sense  ordinarily  and  properly  applied  to    them, 

[  *265  ]  unless,  from  *the  whole  context  of  the  will,  it  shall  appear  satis- 
factorily and  clearly  that  the  words  to  be  construed  have  been  used, 
and  were  intended  to  be  understood,  in  some  other  sense. 

We  are  of  opinion  that  the  word  "  issue  "  was  used  in  the  present 
will  in  its  ordinary  sense,  and  comprised  females  as  well  as  males, 
and  that  such  meaning  is  not  controlled  or  affected  by  the  words 
"  in  tail  male"  which  immediately  follow  the  word  "issue,"  or  bj 
any  other  part  of  the  will. 

The  words  "issue  in  tail  male"  were  a  convenient  and  not 
incorrect  form  of  expression  to  denote  the  first  purchasers,  and  the 
estate  to  be  taken  ;  the  takers  by  the  word  "  issue ;  "  the  estate 
to  be  taken  by  the  words  '*  in  tail  male."  There  is  no  reason 
against  an  estate  "  in  tail  male  "  being  limited  to  a  female,  or  an 
estate  in  tail  female  to  a  male,  and  the  limitation  of  an  estate  tail 
of  one  kind  or  the  other  has  no  necessary  effect  in  denoting  the  sex 
of  the  first  taker,  the  effect  of  the  words  of  such  limitation  not 
being  to  describe  the  first  taker,  but  simply  to  mark  the  course  of 
descent  from  such  first  taker.  If  the  word  "  issue  "  may  be  cor- 
rectly construed  as  describing  the  first  purchasers,  and  the  words 
"  in  tail  male  "  be  a  correct  legal  description  of  the  estate  to  be 
taken  by  such  purchasers,  there  should  be  found  some  very  distinct 
and  substantial  reason  for  so  construing  the  entire  expression,  as  to 
render  it  an  incorrect  form  of  devise. 

Therefore,  as  an  estate  in  tail  male  may  be  limited  to  a  daughter 
as  well  as  to  a  son,  and  as  daughters  come  within  the  description 
of  issue,  there  seems  no  good  reason,  according  to  the  ordinary 
rules  of  construction,  for  deeming  this  devise  ambiguous. 

The  argument  on  the  part  of  the  appellant,  to  prove  that  the 

r  *266  J  devise  in  question  ought  to  be  read  as  including  males  *onIy,  has 
been  mainly  derived  from  other  parts  of  the  will,  and  especially 
from  those  parts  which  refer  to  the  disposition  and  limitations 
relating  to  the  Sussex  estates  contained  in  the  first  will,  and  in 
showing  that  the  testator  has  limited  those  estates  to  males  onlyi 
and  from  thence  inferring  that  the  testator  intended  to  limit  the 
Bedfordshire  estates  also  to  males  only.  '  . 
We  think  it  would  be  dangerous,  and  lead  to  a  great  uncertainty 
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in  construing  a  devise  relating  to  one  estate,  to  infer  an  intention  Tbvto^ 
not  expressed  in  it,  from  the  intention  apparent  in  regard  to  a  tbktob. 
totally  independent  estate,  and  devised  in  terms  altogether  different ; 
but  we  see  no  ground  for  inferring  an  identity  of  intention  on  the 
part  of  the  testator  in  regard  to  the  two  estates.  Indeed  as  it 
appears  that  the  first  will  is  distinctly,  aptly,  and  correctly  framed 
to  effectaate  the  intention  of  limiting  the  Sussex  estates  to 
descendants  throagh  males  only,  the  reference  to  the  terms  of  that 
will  appears  to  the  Judges  to  afiford  arguments  rather  opposed  to 
the  appellant's  construction  of  the  devise  in  question  than  in 
support  of  it. 

The  namerous  and  important  authorities  regarding  the  true 
rales  of  construction  of  wills,  determine  that  a  departure  from 
the  ordinary  meaning  of  the  words  contained  in  them  should 
only  be  adopted  from  necessity  and  in  cases  where  the  context  or 
other  parts  of  the  will  satisfactorily  manifest  that  the  language  of 
the  will  has  been  used  in  some  other  than  such  ordinary  sense : 
Adopting  the  principles  of  those  decisions,  many  of  which  have 
received  the  sanction  of  this  House,  the  Judges  are  unanimously 
of  the  opinion  I  have  before  expressed,  namely,  that  the  only 
daughter  of  George  Bice  Bice  Trevor,  and  her  son,  mentioned 
in  the  statement,  can,  with  the  concurrence  of  the  trustees,  make 
a  good  title  to  the  Bedfordshire  estates. 

Lord  Bbouoham  :  1847. 

My  Lords,  we  have  had  the  benefit  of  two  arguments  upon  — 
this  important  case  ;  first,'  in  the  Session  of  1845,  by  two  counsel  ^  ^^^  ^ 
on  a  side,  as  usual.  It  then  stood  over  in  order  that,  in  consequence 
of  some  doubts  entertained  in  the  course  of  that  argument,  we 
might  have  the  benefit  of  the  attendance  of  the  learned  Judges. 
It  was  further  argued  this  Session,  by  one  counsel  on  a  side, 
before  those  learned  Judges,  and  we  have  now  the  inestimable 
advautage  of  their  aid  in  the  learned  opinion  which  they  have, 
with  one  voice,  given  upon  the  point  submitted  to  them.  (Hia 
Lordship  read  the  question.)  That  was  the  only  point,  and  it 
tamed  upon  the  construction  which  was  to  be  put  upon  the 
words  of  the  devise,  *'  with  remainder  to  his  issue  in  tail  male 
in  strict  settlement,  upon  condition,"  (Sic.,  **  and  in  default  of  such 
issue  of  the  said  George  Bice,"  &c. 

The  question  is,  what  is  the  construction  to  be  put  upon  those 
subsequent  words,  "such   issue,"  connected   with  the    preceding 

B.B.--V0L.  liXXm.  5 


66  1847.     H.  L.     1  H.  L.  C.  267—268.  [k-b. 

Trbvou  words  '' issae  in  tail  male  in  strict  settlement?" — such  issue*' 
Tbbvor.  would,  no  doubt,  be  such  issue  **  as  your  Lordships  should  be 
of  opinion  were  meant  by  *'  issue  in  tail  male  in  strict  settlement/' 
There  is  no  doubt  of  the  principle  of  construction  which  the 
learned  Judges  have  adopted,  and  which  requires  no  authority : 
for  it  rests  upon  sound  sense  as  well  as  upon  precedent,  and  it 
requires  nothing  else  to  support  it.  There  is  no  doubt,  that  apon 
sound  principle,  you  are  to  take  words,  especially  in  a  will,  in 
their  ordinary  sense,  unless  something  in  the  whole  contest  of 
the  will  shall  be  found  to  displace  that  ordinary  sense,  and  to 
require  you,  for  the  purpose  of  effecting  the  general  intention  of 
the  testator  to  give  an  extraordinary  and  special  construction  to 
the  words,  and  take  them  out  of  their  ordinary  acceptation.  As 
to  the  words  ''issue,"  the  question  is,  whether  the  addition 
[  *368  ]  of  the  words  **  in  tail  male  in  strict  settlement "  ^makes  it  a 
limitation  and  restriction  to  issue  male,  the  word  **  issue  "  having 
in  it  no  one  tittle  of  limitation  or  restriction  to  males,  but  being  a 
general  word  applicable  to  all  issue,  female  as  well  as  male. 

I  can  easily  understand  how,  if  the  word  *'  male  "  had  been  there, 
it  would  have  been  argued,  and  most  forcibly  argued,  that ''  issue 
male  "  meant  only  issue  male,  to  the  exclusion  of  females.  But 
''  issue  in  tail  male  in  strict  settlement "  is  a  totally  different 
thing;  even  if  ** strict  settlement"  were  not  there,  "issue  in  tail 
male  "  is  something  perfectly  different.  The  words  "  tail  male,"  do 
not  apply  to  issue,  they  are  not  words  restricting  the  issue; 
they  are  words  describing  the  estate  taken  by  that  issue.  Con- 
sequently *'  issue  in  tail  male  "  is,  as  the  learned  Judges  observed, 
a  convenient  and  not  incorrect  form  of  expression  to  denote  the 
first  purchasers  and  the  estate  to  be  taken,  the  word  "issue" 
designating  the  first  purchasers,  and  the  phrase  "  tail  male,"  to 
which  is  added  "  in  strict  settlement,"  being  a  description  of  the 
estate  taken  by  those  purchasers. 

Therefore,  I  hold  the  opinion  at  which  the  learned  Judges  have 
arrived,  that  as  an  estate  in  tail  male  may  be  limited  to  a  daughter 
as  well  as  a  son,  and  as  daughters  come  within  the  description  of 
"  issue,"  there  is  no  reason  for  deviating  from  the  ordinary  rule  of 
construction.  The  consequence  will  be,  that  the  question  being 
answered  by  the  learned  Judges  in  the  affirmative,  "  that  the  onlj 
daughter  of  George  Rice  Eice  Trevor,  and  her  son  can,  with  the 
concurrence  of  the  trustees,  make  a  good  title  to  these  estates,'' 
it  will  follow  that  the  judgment  proceeding  upon  that  construction— 
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and  which  is   involved  in  the   qaestion  so  put  and  so  answered       Tbbvob 
by  the  learned  Judges — ought  to  stand,  and  that  your  Lordships       trevob. 
ought  to  affirm   the  judgment  of  the  Goubt  below,  to  which  I 
humbly  move  your  Lordships. 
It  is,  of  course,  not  a  case  in  which  we  ought  to  give  costs.  [  269  ] 

Lord  Lyndhurst: 

It  is  scarcely  necessary  to  add  anything  to  what  my  noble  and 
learned  friend  has  stated.  The  only  question  is,  after  George  Bice 
Rice  Trevor's  estate  for  life,  what  is  meant  by  ''  remainder  to  his 
issue  in  tail  male?"  The  word  '"issue,"  in  ordinary  acceptation, 
as  my  noble  and  learned  friend  has  very  properly  said,  comprises 
females  as  well  as  males,  daughters  as  well  as  sons :  is  there  any- 
thing in  this  will  to  limit  it'to  issue  male  ?  I  find  nothing  whatever. 
That  which  was  relied  upon — the  phrase  to  which  my  noble  and 
learned  friend  referred — *'  in  tail  male  *'  does  not  at  all  afifect  the 
question,  because  females  may  take  in  tail  male  as  well  as  males. 
I  agree  with  my  noble  and  learned  friend,  that  "  issue  "  points  to 
the  purchasers  who  are  to  take  in  the  first  instance,  and  that 
"  in  tail  male  "  is  the  description  of  the  estate.  That  is  exactly  the 
judgment  that  was  pronounced  by  the  Yigb-Chancbllor,  and  it 
corresponds  with  the  opinion  which  was  expressed  by  the  learned 
Judges.  Upon  these  grounds  I  think  that  that  part  of  the  judgment 
of  the  Court  below  must  be  affirmed. 

There  are  two  or  three  other  exceptions  which  have  been  raised 
in  this  case ;  but  the  only  doubt  that  could  possibly  arise  related  to 
the  point  to  which  my  noble  and  learned  friend  has  addressed  his 
attention.  Therefore,  being  of  opinion  with  my  noble  and  learned 
friend  that  the  judgment  on  that  point  was  right,  I  advise  your 
Lordships  generally  to  affirm  the  judgment  of  the  Vice-chancellor, 
and  I  have  authority  to  state  that  that  is  the  opinion  of  the  Lord 
Chakcbllor,  who  is  prevented  from  being  here  by  circumstances 
which  oblige  him  to  attend  the  Court  of  Chancery. 

Lord  Campbell  :  [  270  ] 

I  concur  in  the  opinion  of  the  learned  Judges.  It  seems  to  me  to 
be  a  clear  case.  A  number  of  authorities  were  cited  in  the  argu- 
ment, but  I  do  not  think  that,  on  either  side,  they  much  assist  us. 
The  words  of  the  will  ought  to  have  the  natural  and  legal  meaning 
and  effect,  unless  there  be  something  in  subsequent  parts  of  it  which 
renders  it  inconsistent  that  that  effect  should  be  given  to  them. 

5—2 
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Tretok  We  have  the  words  **  remainder  to  his  issue."   I  pause  there.    If  I 

Tbbtor.  ^6^6  punctuating  this  will,  I  should  there  put  a  semi-colon.  Then 
there  being  ''  remainder  to  his  issue/'  which  of  course  would  enable 
us  to  ascertain  who  are  to  take — next  comes  the  quality  of  the  estate 
which  they  are  to  take  ;  they  are  to  take  ''  in  tail  male.**  Females 
may  take  in  tail  male  as  well  as  males.  Then  as  to  the  words  ''  in 
strict  settlement/'  it  appears  to  me  that  the  effect  of  those  words  is 
rather  to  confirm  the  opinion  which  I  form  on  the  previous  words, 
that  females  might  be  included,  because  generally  speaking  where 
you  settle  an  estate  in  strict  settlement,  after  the  estates  given  to 
the  sons,  the  daughters  would  generally  take,  therefore,  I  hold  that 
the  words  in  the  will  do  not  go  in  the  slightest  degree  to  restrain, 
or  limit,  or  affect,  the  natural  interpretation  which  is  always  given 
to  the  words  "  issue  in  tail  male." 

Lord  Ltndhurst: 

I  wish  to  add  that  during  the  argument  considerable  stress  was 
laid  upon  the  devise  of  the  Sussex  estate.  I'  agree  entirely  in  the 
opinion  of  the  learned  Judges,  that  it  would  be  of  very  dangerous 
consequence  if  we  were  to  introduce  any  circumstances  out  of  the 
disposition  of  that  estate,  for  the  purpose  of  governing  the  construc- 
tion of  this  particular  and  distinct  devise.  I  also  concur  in  the 
opinion  which  they  have  expressed,  that  if  you  refer  to  the  devise 
[  *27i  ]  of  the  Sussex  estate,  it  does  *not  in  the  slightest  degree  tend  to 
vary  the  opinion  which  I  should  have  formed  merely  from  the 
disposition  of  the  estate  which  is  now  in  question. 

Mr.  Wigram: 

There  id  a  large  fund  standing  to  the  credit  of  the  Bedfordshire 
estate,  and  I  do  not  understand  that  the  respondents  ask  to  have 
the  judgment  affirmed  with  costs. 

Lord  Lyndhurst: 
In  a  question  of  this  sort  it  should  be  without  costs. 

Lord  Brougham: 

I  have  said  so. 

The  decree  was  then  affirmed,  without  costs. 
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The   COKPOItATION   of   GLOUCESTER  v.  08B0RN,  i846. 

(1  H.  L.  C.  272-286.)  ^1*7,^28.^* 

Will — ^Missing  codicil — Unoertainty.   •  1847. 

July  21. 

[A  BEPOBT  of  this  case,  before  Yice-Chancellor  Wigram,  taken  — 

from  3  Hare,  131,  will  be  found  in  63  R.  R.  at  p.  233.    A  report  of  ^^'^^ 
this  appeal  to  the  House  of  Lords  will  be  found  at  the  end  of  that 
report.     See  63  R.  R.  at  p.  249.— 0.  A.  S.] 


IN   THE   EXCHEQUER  CHAMBER 


IRVING  V.  MANNING  and  Another  (in  Ebeor).  l^^ 

^                        '                    Feb.  4. 
(2  0.  B.  784—788.)  

A  vessel  is  totally  lost,  within  the  meaning  of  a  policy,  when  it  becomes,  CkaHier, 

as  a  ship,  of  no  use  or  value  to  the  owner,  and  is  as  much  lost  as  if  it  had  pollook 

gone  to  the  bottom  of  the  sea,  or  had  been  broken  to  pieces,  and  the  whole  C.B. 

or  great  part  of  the  fragments  had  reached  the  shore  as  wreck.  [  2  0.  B.  784  ] 

A  loss  is  also  to  be  considered  as  total  where  a  prudent  owner,  if  Affirmed, 
uninsured,  wotild  not  have  repaired. 

In  a  valued  policy  the  agreed  total  value  is  conclusive.  .       * 

A  policy  of  insurance  is  not  a  perfect  contract  of  indemnity.    It  must  be  j^y  i^^  *2S. 

taken  with  this  qualification,  that  the  parties  may  agree  before  hand  in  

estimating  the  value  of  the  subject  assured  by  way  of  liquidated  damages.  Lord 

A  ship  was  insured  in  a  policy,  in  which  the  vfdue  was  stated  at  17,500/.  Cottbnham, 
The  ship  was  injured  by  stoims,  was  surveyed,  and  the  repairs  were  esti- 
mated at  lO.oCO/.     When  repaired,  the  vessel  would  have  been  of  the  n.i^'?--- 

marketable  value  of  9,000/.    The  assured  abandoned  and  claimed  as  for  a   „ 

Pattbson  J 
total  loss.     The  jury  found  that,  under  the  circumstances  existing  in  the  n  t  ' 

case,  a  prudent  owner,  uninsured,  would  not  have  repaired  the  vessel :  ^    S87  1 

Held,  by  the  Jjords,  affirming  the  judgment  of  the  Court  below,  that  the 

assured  could  recover  as  for  a  total  loss. 

This  was  an  action  of  assumpsit  brought  by  the  defendants  in 
error,  managing  owners  of  a  vessel  called  the  Oeneral  Kyd^  against 
tbe  plaintiff  in  error,  one  of  the  directors,  and  chairman,  of  the 
Alliance  Marine  Insurance  Company,  under  the  provisions  of  an 
Act  of  Parliament,  making  the  Company  liable  to  be  sued  in  the 
name  of  their  chairman. 

The  first  count  of  the  declaration  was  upon  a  policy  of  insurance 
for  8,0001.,  duly  subscribed  on  behalf  of  the  Company,  ''  lost  or  not 
lost,  at  and  from  Cliina  to  Madras,  while  there,  and  back  to  China, 
not  east  of  Hong  Kong,  with  leave  to  call  at  the  Straits,  upon  any 
kind  of  goods  and  merchandizes,  and  also  upon  the  body,  tackle, 
Apparel,  ordnance,  munition,  artillery,  boat,  and  other  furniture,  of 
and  in  the  good  ship  or  vessel  called  the  General  Kyd,"'  &c. :  "  the 
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Irving  said  ship,"  &c.  "  goods  and  merchandizes,"  &c.  "  for  so  much  as 
Manning,  concerned  the  assured,  by  agreement  made  between  the  assured  and 
the  Company  in  that  policy,  were  and  should  be  rated  and  valued 
at  17,600{. :  "  the  count  then  averred  a  total  loss  by  perils  of  the 
sea.  The  second  count  was  for  money  paid,  the  third  for  money 
had  and  received,  the  fourth  for  interest,  and  the  fifth  on  an 
account  stated. 
[  786  J  The  defendant  pleaded,  to  the  first  count.,  that  the  vessel  was  not 

wholly  lost,  in  manner  and  form,  &c. ;  and  to  the  last  four,  non 
assumpsit;  upon  both  of  which  pleas  issue  was  joined. 

The  cause  came  on  for  trial  before  Gresswell,  J.,  at  the 
sittings  in  Guildhall  after  Trinity  Term,  1844,  when  a  verdict  was 
found  for  the  plaintiffs  below,  damages  3,000/.,  subject  to  a  special 
case,  upon  which  the  Court  of  Common  Pleas,  in  Hilary  Term, 
1845,  pronounced  judgment  for  the  plaintiffs  below  (i).  The  case 
having  been  turned  into  a  special  verdict  by  consent,  the  record  was 
now  brought  up  to  this  Court  by  writ  of  error. 

The  material  facts  stated  in  the  special  verdict  were  as  follows  : 

That  the  plaintiffs  below  effected  with  the  said  co-partnership  or 
Company,  the  policy  in  the  first  count  of  the  declaration  mentioned, 
on  their  ship  the  General  Kyd,  for  the  purpose  of  bond  fide  covering 
and  protecting  themselves  from  the  loss  of  the  said  ship,  together 
with  her  stores,  seamen's  wages,  and  other  matters  not  consti- 
tuting part  of  the  permanent  value  of  the  ship :  that  no  insurance 
was  effected  by  them  on  the  freight  of  the  ship  on  the  said  voyage : 
that  the  ship  was  of  the  burthen  of  1,818  tons,  was  built,  originally, 
and  at  great  expense,  for,  and  employed  in,  the  trade  of  the  East 
India  Company,  and  was,  on  the  East  India  Company's  ceasing  to 
trade,  sold  to  the  plaintiffs  below  for  11,000/. : 

That,  at  the  time  of  the  effecting  of  the  said  policy  in  the  first 
count  mentioned,  the  said  ship  was,  together  with  her  stores,  sea- 
men's wages,  and  other  matters  not  constituting  part  of  the  perma- 
nent value  of  the  ship,  of  the  value  to  the  plaintiffs  below  of  17,500/., 
[  •Tse  ]  and  was  insured  in  the  said  sum  of  17,500/.,  as  well  upon  the  *voyage 
in  the  said  first  count  mentioned,  as  upon  other  previous  voyages  : 

That  the  plaintiffs  below,  and  the  several  other  parties  in  that 
behalf  in  the  first  count  mentioned,  were  interested  as  therein  set 
forth ;  and  that  the  said  ship  set  sail  on  the  voyage  in  the  declara- 
tion mentioned,  as  therein  alleged  : 

That,  during  the  risk,  and  while  prosecuting  the  voyage  in  the 

(1)  I  C.  B.  168. 
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policy  mentioned,  the  ship  was  damaged  by  perils  of  the  sea,  so  as       Irving 
to  become  incompetent  to   proceed  on  the   said  voyage,  unless     manning, 
repaired  as  after  mentioned  : 

That  the  necessary  expenditure  to  repair  such  damage,  so  as  to 
render  the  ship  seaworthy,  and  competent  to  proceed  on  the  said 
voyage,  would  have  amounted  to  a  sum  of  not  less  than  10,5002. ; 
and  that,  if  such  repairs  had  been  done,  and  such  expenditure  had 
been  incurred,  the  ship,  being  so  repaired,  would  have  been  worth 
a  sum  not  exceeding  9,000Z.,  which  was  her  marketable  value,  as 
well  at  the  time  of  effecting  the  policy,  as  also  immediately  before 
the  said  damage : 

That  a  prudent  owner,  being  uninsured,  would  not  have  repaired 
the  vessel :  and  that  the  vessel  was  duly  abandoned  to  the  under- 
writers. 

The  case  now  came  on  for  argument,  before  Pollock,  C.  B., 
Parke,  B.,  Alderson,  B.,  Patteson,  J.,  Coleridge,  J.,  Bolfe,  B.,  and 
Wightman,  J. 

Sir  F.  Kelly,  Solicitor-General   (with   whom  were   ChanneU, 
8erjt.,  and  G.  Latham  Browne),  for  the  plaintiff^  in  error  : 

The  loss  found  by  this  special  verdict,  was  not,  according  to  the 
law  of  England,  a  total  loss  within  the  meaning  of  the  policy,  so  as 
to  entitle  the  plaintiffs  below  to  recover  the  full  sum  of  17,500Z. ; 
and,  in  deciding  upon  the  facts  here  found,  it  will  not  be  necessary 
to  interfere  in  any  degree  with  the  doctrine  *laid  down  in  the  cases       [  *787  ] 
of  Allen  V.  Sugrue  (i),  and  Young  v.  Turing  (2).     The  insurance  here 
is  upon  the  ship  alone,  not  upon  the  stores,  &c.,  or  the  expenses 
incurred  in  respect  of  the  particular  voyage,  or  upon  the  freight ; 
and  the  special  verdict  expressly   finds  that   the   insurance   was 
effected  by  the  plaintiffs  below  "  for  the  purpose  of  bond  fide  cover- 
ing and  protecting  themselves   from   the  loss  of  the   said  ship, 
together  with  her  stores,  seamen's  wages,  and  other  matters  not 
constituting  the  permanent  value  of  the  said  ship."     The  value  of 
the  thing  insured  never  was  17,500Z. 

(Pollock,  C.  B.  :  Why  not?) 

The  special  verdict  finds  that  the  plaintiffs  below  had  bought  the 
ship  for  ll,000i. ;  and  that,  "at  the  time  of  effecting  the  policy, 
the  ship  was,  together  with  her  stores,  seamen's  wages,  and  other 

(1)  32  R.  R.  483  (8  B.  &  C.  561 ;  3    (2)  58  R.  R.  477  (2  Man.  &  G.  693 , 
Man.  &  Ry.  9).  2  Scott,  N.  R.  762). 
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iBTiHo       matters  not  conBtitnting  part  of  the  permanent  value  of  the  ship. 

Mahhiho.     o*  t^i®  value  to  the  plaintiffs  below  of  17,500i."    If  therefore,  the 

owners  are  allowed  to  recover,  under  this  policy,  the  full  sam  of 

17,500/.,  the  first  principle  of  insurance  law — ^that  the  policy  is  a 

contract  of  indemnity  only — ^will  be  overturned. 

(Pollock,  C.  B.  :  Your  argument  tends  to  this — that  there  cannot 
be  a  valued  policy.  Your  remarks  do  not  at  all  touch  the  question 
of  constructive  total  loss :  every  one  of  them  would  just  as  well 
apply,  if  the  ship  had  gone  to  the  bottom  of  the  sea.) 

The  doctrine  of  constructive  total  loss  ought  not  to  be  applied  to  the 
case  of  a  valued  policy,  which  is  recognized  by  law  merely  because 
it  is  presumed  to  have  been  entered  into  bondjide,  and  not  as  a 
wager  policy. 

(Pollock,  G.  B.  :  Assuming  your  argument  to  be  well  founded,  we 
cannot,  sitting  here,  overturn  a  deliberate  judgment  of  the  Court  of 
[  •TSS  J       King's  Bench  in  Allen  v.  Sugme,  recognized  and  confirmed  by  *thi8 
Court  in  Young  v.  Turing. 

Pabke,  B.  :  If  there  be  any  practical  inconvenience  in  policies  of 
this  description,  the  underwriters  have  the  remedy  in  their  own 
hands.     They  probably  find  it  to  their  interest  to  enter  into  them.) 

To  affirm  this  judgment,  will  be  going  a  step  beyond  the  principle 
laid  down  in  the  cases  referred  to. 

(Pollock,  G.  B.  :  If  the  vessel  is  so  injured  by  a  peril  insured 
against  as  to  be  useless  to  the  owner,  except  at  an  expense  that  no 
prudent  man,  if  uninsured,  would  incur — an  expense  far  exceeding 
her  value  when  repaired — that  is  to  all  intents  and  purposes  a  total 
loss.) 

Sir  T.  Wilde,  Serjt.  (with  whom  was  Greenwood),  contra,  was 
stopped  by  the  Coubt. 

Pollock,  C.  B.  : 

We  think  this  case  is  governed  by  the  doctrine  laid  down  by  tLe 
Court  of  King's  Bench  in  Alien  v.  Sugrue,  to  which  we  are  disposed 
to  adhere.  Any  arguments,  therefore,  tending  to  impeach  the  pro- 
priety of  that  decision,  would,  we  think,  be  better  addressed  to  the 

House  of  Lords. 

Judgment  affirmed. 


I 


roL.  uucm.j     1847.     H.  L.     1  H.  L.  C.  287—289.  78 

IN    THE    HOUSE    OF    LORDS.  ikviho 

•  Mammino. 


(1  H.  L.  C.  287—308;  S.  C.  6  C.  B.  391.) 
This  was  a  writ  of  error  on  a  judgment  of  the  Court  of  Exchequer         i847. 

Chamber,  which  had  affirmed  a  judgment  of  the  Court  of  Common  jj^^^'2^ 
Pleas,  in  an  action  of  assumpsit  brought  against  John  Irving,  the         — 

r  1  H   T    €* 

defendant  in  the  Court  *beIow,  as  the  representative  of  the  Alliance    ^  ^7  T   ' 
Marine  Insurance  Company.   The  plaintiffs  below  were  the  managing       r  *388  ] 
owners  of  a  vessel  called  the  General  Kyd,  upon  which  a  policy  of 
insurance  had  been  effected  with  this  Company  for  the  sum  of 
3,000{.     The  ship  was  valued  in  the  policy  at  17,5002.,  and  was 
insured  for  a  voyage  **  at  and  from  China  to  Madras,  while  there, 
and  back  to  China,  not  east  of  Hong  Kong,  with  leave  to  call  at  the 
Straits."     The  first  count  of  the  declaration  was  on  this  policy,  and 
the  loss  claimed  was  a  total  loss,  which  was  averred  to  have  hap- 
pened through  the  perils  of  the  sea.     There  were  the  usual  money 
counts.     The  defendant  pleaded  to  the  first  count  that  the  vessel 
^as  not  wholly  lost  in  manner  and  form,  &c. ;  and  to  the  remaining 
counts  non  assumpsit. 

The  cause  was  tried  before  Mr.  Justice  Cress  well,  at  Guildhall,  at 
the  sittings  after  Trinity  Term,  1844,  when  a  verdict  was  found  for 
the  plaintiffs.     The  facts  were  stated  in  the  form  of  a  case  for  the 
opinion  of  the  Court,  and  were  afterwards  turned  into  a  special 
verdict,  which  stated  that  on  the   6th  June,  1843,   the  plaintiffs 
effected  with  the  defendants  the  policy  on  their  ship,  the  General 
Kyd,  for  the  purpose  of  bond  fide  covering  and  protecting  them- 
selves from  the  loss  of  the  said   ship,  together  with  its  stores, 
Beamen'd  wages,  and  other  matters  not  constituting  part  of  the 
permanent  value  of  the  ship;  that  no  insurance  was  effected  by 
them  on  the  freight ;  that  the  ship  was  of  the  burthen  of  one 
thousand  three  hundred  and  eighteen  tons ;  was  built  originally, 
and  at  great  expense,  for  and  employed  in  the  trade  of  the  East 
India  Company,  and  was,  on  the  said  East  India  Company  ceasing 
to  trade,  sold  to  the  plaintiffs  for  11,0002. ;  that  at  the  time  of 
effecting  the  policy  the  ship  was,  together  with  stores,  seamen's 
wages,  and  other  matters  not  constituting  part  of  the  permanent 
value  of  the  ship,  of  the  value  to  the  plaintiffs  of  17,6002.;  and  was 
insured  for  that  sum ;  that  the  plaintiffs  were  interested,  as  the 
declaration  set  forth,  *and  that  the  ship  set  sail  on  the  voyage       [  •a»»  j 
mentioned ;  that  during  the  risk,  and  while  prosecuting  the  voyage, 
the  ship  was   damaged   by  perils  of  the  sea,  so  as  to  become 
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iKviso  incompetent  to  proceed  on  the  said  voyage,  nnlesB  repaired  as  after 
Mamhiho.  mentioned;  that  the  necessary  expenditure  to  repair  such  damage, 
so  as  to  render  the  ship  sea  worthy,  and  competent  to  proceed  on 
the  voyage,  would  have  amounted  to  a  sum  of  not  less  than  10,500/., 
and  that  if  such  repairs  had  been  done,  and  such  expenditure  had 
been  incurred,  the  ship  being  so  repaired  would  have  been  worth 
a  sum  not  exceeding  9,0002.,  and  which  was  its  marketable  value, 
as  well  at  the  period  of  effecting  the  said  policy,  as  also  immediately 
before  the  said  damage ;  that  a  prudent  owner,  being  uninsured, 
would  not  have  repaired  the  vessel,  and  that  the  vessel  was  duly 
abandoned  to  the  underwriters. 

The  question  was,  whether,  under  the  circumstances  set  forth  in 
the  special  verdict,  the  defendant  was  liable  as  for  a  total  loss.  The 
Court  of  Common  Pleas  gave  judgment  for  the  plaintiffs  (i).  The 
defendant  brought  a  writ  of  error  in  the  Exchequer  Chamber,  where 
that  judgment  was  affirmed  (2).  The  writ  of  error  was  then  brought 
in  this  House.  The  Judges  were  summoned,  and  Barons  Parke 
and  Alderson,  Justices  Patteson,  Coleridge,  Coltman,  and  Maule, 
Baron  Rolfe,  Justices  Wightman  and  Cresswell,  Baron  Piatt,  and 
Justices  Erie  and  Yaughan  Williams,  attended  their  Lordships. 

Sir  F.  Kelly  and  Mr.  Serjt.  ChanneU  {Mr.  Laihom  J.  Browne 
was  with  them)  for  the  plaintiff  in  error : 

[  •290  ]  The  judgment  of  the  Court  below  rests  upon  the  authority  *of 

two  cases :  Allen  v.  Suginie  (3),  and  Young  v.  Turing  (4).  It  is 
submitted  that  the  principle  declared  in  both  those  cases,  that 
there  is,  in  respect  of  a  question  of  partial  or  total  loss,  no  distinc- 
tion between  an  open  and  a  valued  policy,  is  erroneous,  and  that, 
at  all  events,  such  a  principle  cannot  govern  the  decision  in  this  case. 
There  are  three  classes  of  cases  in  which  total  loss  may  occur. 
The  first  is  where  the  ship  absolutely  sinks  and  is  in  fact  lost ;  the 
second,  where  the  ship  itself  may  not  be  in  fact  totally  lost,  but 
may  be  unable  to  continue  the  voyage,  being  injured  past  repair ; 
and  the  third,  where  the  ship  can  be  repaired,  but  the  expense  of 
repair  will  be  so  considerable,  that  after  the  repairs  have  been 
effected,  the  vessel  will  fetch  less  in  the  market  than  the  sum 
expended  in  repairing  it.  This  third  class  is  now  known  as  the  class 
of  a  constructive  total  loss.  The  present  case  is  of  that  class ;  and 
the  owners  insist  that  they  may  refuse  to  expend  a  sum  of  10,500/, 

(1)  1  C.  B.  168.  Man.  &  Ry.  «). 

(2)  See  ante,  p.  69.  (4)  68  R.  B.  477  (2  Man.  &  G.  393 

(3)  32  R.  R.  -183  (8  B.  &  0.  561  ;  3   2  Scott,  N.  R.  752). 


roL.  Lxxm.]     1847.     H.  L.     1  H.  L.  C.  290—291.  75 

n  repairs ;  may  therefore  convert  a  loss  which  is  only  partial,  and       iBvisa 
^pable  of  reparation,  into  a  total  loss ;  may  thereby  cast  on  the     manning. 
tnsarers  a  loss  of  17,5002.,  and  thus  gain  a  large  profit  on  the  loss 
sf  their  vessel.     It  is  submitted  that  they  are  not  entitled  to  this 
advantage. 

Nothing  is  clearer  than  that  a  policy  of  insurance  is  a  contract 

of  indemnity,  and  in  no  case  will  the  law  give  the  party  insured 

more  than  an  indemnity.     If  the  assured  can  here  recover  as  for 

a  total  loss  he  will  obtain  more  than  an  indemnity  ;  he  will  do  so 

even  upon  his  own  statement  of  the  value  of  the  thing  insured. 

The  policy  is  on  the  ship  alone ;  stores  and  other  matters  are  not 

insured.     The  ship  is  not  said  to  be  worth  17,500Z.,  but  to  be  so 

togetlier  with  stores,  provisions,  and  seamen's  wages.     To  allow 

the  assured  to  recover  the  whole  of  that  sum  will  be  to  allow  him 

to  recover  more  than  an  indemnity  for  the  thing  he  has  insured,  by 

taking  into  calculation  things  which  he  has  not  insured. 

But  he  will  also  obtain  more  than  an  indemnity,  even  with  regard        [  29i  ] 

to  the  ship  itself,  if  he  should  be  allowed  to  recover  as  for  a  total 

loss.    Under  the  circumstances  which  exist  in  this  case,  the  vessel 

might  have  been  repaired,  and  might  have  continued  the  voyage. 

The  voyage  was  not,  therefore,  totally  lost,  it  might  have  been 

continued  had  the  vessel  been  repaired,  and  a  profitable  freight 

might  have  been  earned.     The  assured  was  not  entitled  to  make 

this  question  one  of  a  comparison  of  advantages  and  disadvantages, 

and  on  the  balance  of  that  comparison  to  decide,  to  put  an  end  to 

the  thing  insured,  and  claim  as  for  a  total  loss.     The  practice  of 

claiming  a  total  loss  where  the  ship  is  not  past  repairing,  is  one 

o!  very  modern  origin.     It  is  one  of  a  dangerous  kind,  and  may 

introduce  fraud  into  insurance  cases. 

Although  the  law  considers  the  ship,  upon  being  abandoned,  to 

l»e  totally  lost,  still,  when  that  abandonment  takes  place  upon  a 

valued  policy,  and  the  value  on  the  policy  so  far  exceeds  that  which 

is  proved  to  be  the  real  value  of  the  ship,  the  law  will  not  allow  the 

assured  to  recover  the  value  stated  in  the  policy,  for  that  would  be 

to  break  through  a  great  legal  principle,  and  to  give  the  assured 

more  than  an  indemnity.     There  are  several  cases  in  which  the 

party  has  not  been  permitted  to  recover  more  than  the  actual  value 

of  the  ship.     Hamilton  v.  Mendez  (i)  is  one  of  that  kind.     There 

the  ship  had  been  captured,  and  recaptured,  and  abandoned,  but 

the  recapture  of  the  vessel  having  been  effected,  and  the  vessel 

(1)   1  Sir  W.  Bl.  276;  2  Burr.  1198. ; 
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iRviNo       brought  safe  into  port  before  action  brought,  the  Court  held  (i* 

Mankimo.     ^^^  "  *^®  plaintiff,  upon  a  policy,  can  only  recover  an  indemnity 

according  to  the  nature  of  his  case,  at  the  time  of  the  action  brought, 

or,  at  most,  at  the  time  of  his  ofifer  to  abandon.*'     The  case  of  Lttis 

I  •292  ]  V.  Rucker  (2)  *is  to  the  same  effect,  when  the  principle  adopted  in 
that  case  comes  to  be  attentively  considered;  for  there  it  wa^ 
distinctly  said  (8)  that  ''  the  only  effect  of  the  valuation  is  fixing  the 
amount  of  the  prime  cost,"  and  the  assured  only  recovered  the  real 
amount  of  the  loss. 

It  is  true  that,  in  the  case  of  a  valued  policy,  where  there  hat^ 
been  an  actual  total  loss,  no  question  can  arise  as  to  the  sam  to  \^ 
paid  to  the  assured,  for  that  sum  has  been  fixed  by  the  policy  itself, 
which,  according  to  Lord  Mansfibld  in  the  cases  just  cited,  defioi' 
tively  settles  what  shall  be  taken  as  the  prime  cost  of  the  thingis 
insured  ;  but  where,  as  in  this  case,  the  loss  has  not  been  an  acto&i 
total  loss,  but  the  owner  has  the  option  to  repair  or  abandon,  it  is 
not  consistent  with  justice,  npr  can  it  be  reconciled  to  the  policy  of 
the  law,  that  the  assured  shall  receive  the  whole  value  agreed  upou 
in  the  policy,  when  that  has  only  been  agreed  upon  as  that  which 
is  to  be  paid  in  the  event  of  an  actual  total  loss.    That  agreemeiit 
can  only  be  carried   into  effect  where  the  loss  is  actually  total. 
Here  the  ship  would  be,  when  repaired,  of  the  value  of  9,000/.,  and 
it  cannot  be  said  that,  that  being  so,  the  underwriters  must  pay  the 
sum  of  17,600/. 

It  cannot  be  contended  that,  because  the  policy  is  a  valued 
policy,  the  sum  stated  in  it  is  conclusive  as  against  the  insurer,  aud 
against  him  alone.  The  case  of  Hamilton  v.  Mendez(4)^  alreadj 
cited,  shows  that  the  real  amount  of  the  loss  may  be  considered 
upon  a  valued  policy.  And  the  case  of  Foi-bes  v.  A8pinaU(b)  is  even 
more  directly  an  authority  for  that  proposition.  There,  upon  a 
valued  policy  upon  freight,  the  plaintiff  was  only  allowed  to  recover 
for  the  freight  on  the  fifty-five  bales  of  cotton  actually  on  board  at 
the  time  of  the  loss.     And  in  accordance  with  that  doctrine  is  the 

f  •293  ]  opinion  of  Mr.  *Ju8tice  Story,  as  quoted  in  an  American  work  on 
Insurance (6),  where  it  is  said,  "In  giving  an  opinion  on  this 
question,  Mr.  Justice  Story  says, — '  In  what  respect  does  the  case 
of  the  ship  differ  from  the  case  of  the  goods,  as  to  the  ascertainment 

(1)  2  Burr.  1214.  (5)  12  H.  B.  3d2  (13  Bast,  323j. 

(2)  2  Burr.  1167.  (6)  Phillips  on   Insurauce,  vol.  -*. 

(3)  2  Burr.  1171.  p.  273. 

(4)  1  Sir  W.  Bl.  27«;  2  Burr.  1197. 
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if  the   damage?     Can  the  valuation  in  the  policy  be  a  more       Irvimo 

orrect  guide  in  the  one  case  than  in  the  other?    The  question  in     MANNiira, 

ach  case  is  necessarily  the  same — what  is  the  present  value  of  the 

>roperty  compared  with  its  value  before  the  injury?  and  for  the 

tame   purpose;    to  fix  the  extent  of  the  damage  sustained  by 

;he  accident.     One  should  suppose  that  this  was  the  true  measure 

)f  the  damage  in  all  cases  in  which  it  is  attainable.     The  valus^tion 

on  the  policjy  cannot,  in  the  case  of  the  ship,  any  more  than  of  the. 

goods,  measure  the  proportion  of  the  damage,  because  the  value 

may,  in  the  mean  time,  have  essentially  changed.    And  yet  it  is 

that  proportion  which  is  the  object  of  the  inquiry.     The  law  deems 

the  ship  worth  repair,  unless  injured  more  than  half  its  value. 

At  what  time?     Surely  at  the  time  of  the  injury':  Peek  v.  The 

Merchants    Insurance  Company  {\).     The  doctrine  of  Mr.   Justice 

Story  has  been  distinctly  adopted  by  the  Supreme  Court  of  the 

United  States  :  Patapasco  Insurance  Company  v.  Southgate  "  (2). 

In  the  next  page  of  that  work  it  is  said,  ''  On  the  other  hand  the 

Supreme  Court  of  Massachusetts  lias  laid  down  the  doctrine,  that 

the  rule  of  abandonment  for  damage  over  half  of  the  value,  refers  to 

the  value  in  the  policy.  ...  In  the  first  of  the  decisions  referred  to, 

^his  Court  says  the  value  in  the  policy  is  primd  facie,  and,  in  the 

absence  of  other  testimony,  the  true  value.     Winn  v.  The  Colonial 

Inwrance  Company  "  (3).     But  this  doctrine,  in  laying  down  which 

Mr.  Justice  Story  himself  took  part,  *does  not  in  reality  contradict       [  *294  ] 

the  former,  for  it  admits  that  "  other  testimony  "  may  be  given  to 

show  the  true  value,  and  if  so,  the  value  stilted  in  the  policy  ceases 

to  be  conclusive  between  the  parties.    It  is,  therefore,  submitted 

that  the  policy  must,  in  the  case  of  a  merely  constructive  total  loss, 

be  treated  as  an  open  policy,  and  the  real  amount  of  the  loss  must 

be  ascertained.      If,  as  the  assured  contend,  the  policy  is  to  be 

treated  as  an  open  policy,  when  the  question  of  the  propriety  of 

repairing  the  ship  is  under  consideration,  it  must  equally  be  so 

Seated  when  the  amount  payable  in  respect  of  the  loss  is  to  be 

detennined.    It  is  open  for  all  or  closed  for  all  purposes.     If  it  is 

closed  for  all,  then  it  is  clear  that  the  owners  had  no  right  to 

abandon  on  account  of  the  expense  of  repairing,  and  then  to  claim 

tor  a  total  loss ;  for  the  ship  existed  in  specie  and  might  have  been 

repaired,  and,  being  repaired,  would  then  have  been  a  good  sea  risk. 

The  principle  adopted  in  Hamilton  v.  Mendez  (which  case  was  not 

(1)  3  Maaon.  27.  (3)  11  Pick.  279. 

(2)  5  Pet.  8.  C.  B.  604. 
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Irving       cited  either  in  Allen  v.  Sugrue,  or  in  Young  v.  Turing)  is  that  which 
Makkino.     must  govern  the  present  case.     The  jndgment  of  the  Goubt  below  is 
in  contradiction  to  the  first  principles  of  marine  insurance  law,  and 
must  be  reversed. 

The  Attoi-ney-General  and  Sir  F.  Theaiger  {Mr.  Greenwood  was 
with  them)  for  the  defendants  in  error : 

The  question  here  is  not,  what  is  the  amount  to  be  paid  ?  but  has 
there,  or  has  there  not  been  a  total  loss  ?  For  the  purposes  of  tbb 
case  there  is  no  distinction  between  an  open  and  a  valued  policy. 
If  so,  the  assured  was  entitled  to  recover,  for  there  can  be  no  doubt 
that  the  loss  here  was  a  total  loss.  The  facts  show  it  to  be  so,  and 
it  is  so  found  in  the  special  verdict,  which  declares  that,  under 
the  circumstances  existing  in  this  case,  a  prudent  owner  being 
uninsured  would  not  have  repaired  the  vessel.  It  is  contended  that 
the  fact  of  the  policy  being  a  valued  policy  cannot  affect  the  question 
f  •296  ]  of  the  right  to  recover  *as  for  a  total  loss,  when  the  loss  is  shown  to 
be  in  the  nature  of  a  total  loss. 

It  is  said  that  a  policy  of  insurance  is  a  mere  contract  for 
indemnity,  and  the  main  objection  to  the  right  of  the  assured  rests 
upon  that  argument.  It  is  in  some  respects  a  contract  of  indemnity, 
but  not  so  as  to  prevent  the  right  of  the  assured  to  recover  as  for  a 
total  loss  upon  the  assessment  of  that  total  loss  made  in  the  policy 
itself.  That  this  is  a  valued  policy  cannot  afifect  the  question, 
whether  this  is  a  case  of  total  loss  or  not.  It  would  have  been  a 
total  loss  upon  an  open  policy,  and  the  special  verdict  finds  that  the 
circumstances  of  the  loss  were  such  that  a  prudent  uninsured  owner 
would  not  have  repaired  the  vessel.  Upon  an  open  policy  it  is 
therefore  clear  that  the  plaintiff  would  have  been  entitled  to  recover 
for  a  total  loss ;  why  should  he  not  do  so  upon  this  which  is  a 
valued  policy  ?  This  is  an  attempt  to  overturn  the  decision  in 
Allen  V.  Stigrue{i),  which  has  been  recognized  as  an  authority  ever 
since  it  occurred.  It  is  true  that  neither  in  that  case,  nor  in  Young 
V.  Tniing  (2),  which  confirmed  and  adopted  the  former,  was  the  case 
of  Hamilton  v,  Mendez  referred  to.  But  it  is  impossible  to  doubt 
that  that  case  was  known  to  the  counsel  who  argued,  and  the  Judges 
who  decided  both  the  latter  cases,  and  that  it  was  not  cited  simply 
because  it  was  not  deemed  applicable ;  and  it  is  not,  for  the  only 
question  there  was  to  what  extent  the  goods   insured  had  been 

(1)  32  R.  R.  483  (8  B.  &  C.  561 ;  3  (2)  58  R.  R.  477  (2  Man.  &  G.  593; 

Man.  &  Ry.  9).  2  Scott,  N.  R.  752). 
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injured.     It  is  not  denied  that  a  policy  of  insurance  is  in  some       Ibtiru 
respects  a  contract  of  indemnity,  but  that  indemnity  is  not  to  be     manxino. 
meaaared   by  the  mere  amount  for  which  the  vessel  would  sell  at 
the  moment  of  the  abandonment  being  made.     If  that  measure  of 
value  was  alone  applied  to  it,  the  assured  would  not  be  indemnified. 
The  indemnity  is  to  be  measured  by  what  *wa8  agreed  to  be  the       t  *^^  J 
value  of  the  ship  when  the  insurance  was  made.    That  was  the  rule 
which  the  Court  applied  in  the  case  of  Shaw  v.  Felton  (i),  though 
there  the  value  of  the  thing  insured  was  daily  becoming  less  during 
the  voyage.     There  an  insurance  was  effected  on  ship  and  goods, 
valued  at  a  certain  sum,  on  a  voyage  to  Africa  and  the  West  Indies. 
The  assared  was  held  entitled  to  recover  on  a  total   loss   which 
happened  at  the  latest  period  of  the  voyage,  although  a  considerable 
part  of  the  estimated  value  consisted  of  stores  and  provisions  for 
the  purchase  and  sustenance  of  slaves  during  the  voyage.     The 
judgments  of  Mr.  Justice  Lawrence  and  Mr.  Justice  Le  Blanc  are 
important  on  this  point.     The  former  said  (2),  "  As  the  practice  of 
binding  parties  as  to  the  amount  of  their  interest  by  valued  policies 
has  obtained  ever  since  the  statute  of  Geo.  II.,  it  would  require  very 
strong  reasons  to  show  that  it  is  wrong.     The  effect  of  a  valued  policy 
is  not  to  conclude  the  underwriter,  and  prevent  him  from  showing 
that  the  assured  bad  no  interest,  and  that  in  fact  it  was  a  mere 
wagering  policy  within  the  statute ;  but  in  order  to  avoid  disputes 
as  to  the  quantum  of  the  assured*s  interest,  the  parties  agree  that  it 
shall  be  estimated  at  a  certain  value.     Here  it  is  not  pretended  that 
the  subject-matter  of  the  insurance  was  not  of  the  value  estimated 
in  the  policy.     Then  how  does  this  differ  from  the  case  of  an  open 
policy  in  this  respect.     Would  it  not  be  sufficient  for  the  assured  in 
an  open  policy  to  prove  that  at  the  time  the  ship  sailed  the  subject- 
matter  of  the  insurance  was  of  such  a  value  ?    Is  not  that  the  period 
to  look  to,  and  not  the  state  of  the  thing  at  the  time  of  the  total 
loss  happening?  "    And  Mr.  Justice  Lb  Blanc  said  (8),  **  The  value 
of  the  property  must  be  continually  diminishing,  and  if  the  loss 
should  happen  at  the  latter  end  of  a  long  voyage,  no  doubt  the 
^property  must  be  considerably  deteriorated  by  the  usual  wear  and       L  '297  J 
tear,  and  yet  it  is  never  objected  that  the  underwriter  is  not  liable 
for  the  original  value."     There  is   no   authority  whatever   which 
supports  the  doctrine  that  the  assured  is  not  entitled  to  recover 
beyond  the  actual  loss,  as  measured  by  the  value  of  the  ship  at  the 

(1)  2  East,  109.  (3)  2  East,  116. 

(2)  2  East,  116. 
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Ibtimo       moment  that  loss  occurs,  while  both  these  judgments  lay  down  an 
Mahmimo.     exactly  opposite  rule.     The  case  of  AUen  v.  Sugrue  is  opposed  V) 
such  a  doctrine  as  that  which  is  contended  for  on  the  other  side : 
and  there  are  two, cases  which  occurred  between  the  period  of  the 
decision  of  Allen  v.  Sugrue  and   Young  v.   Turing,  both   of  which 
proceed  on  the  principles  recognized  and  adopted  in  those  decisions. 
One  of  these  is  the  case  of  Edington  v.  Jackson  (i)  before  Mr.  Baron 
Alderson.     The  notes  taken  in  that  case,  by  Mr.  Justice  Cbesswell 
then  at  the  Bar,  on  an  application  for  a  new  trial,  give  this  account 
of  the  case.     The  action  was  on  a  valued  policy,  and  there  Lord 
Tentbrden  said  it  may  be  prudent  not  to  have  a  valued  policy,  hut 
we  must  decide  the  question  of  total  loss  or  not  just  as  we  should  in 
a  case  of  an  open  policy ;  and  the  Court,  composed  of  Justice 
LiTTLEDALB,  Parkb,  and  Pattbson,  expressly  concurred  with  that 
opinion.     The  other  case  was  that  of  Heme  v.  Ray,  before  Mr. 
Justice  Maule  (2),  in  which  that  learned  Judge  expressly  adopted 
the  rule  as  laid  down  in  the  case  of  Allen  v.  Sugrue,  and  his  ruling 
there  was  never  afterwards  questioned.     Then  came  the  case  of 
Yming  v.  Turing  (3),  and  considering  the  circumstances  in  that  case, 
it  is  impossible  to  imagine  a  stronger  authority  for  the  doctrine 
now  contended  for  on  the  part  of  the  defendants   in  error.    In 
delivering  the  judgment  of  the  Cotjrt,  Lord  Chief  Justice  Tindal 
[  ^2^  ]       said,   "  I  am   not  aware  of  any  *case  or  principle  in  the  law  of 
insurance  which  makes  the  estimated  value  in  the  policy  a  circum- 
stance on  which  the  question  of  total  or  partial  loss  ought  to  turn. 
The  agreed  value  in  the  policy  of  the  subject  insured  is  intended  io 
save  the  expense  and  doubt  that  may  attend  the  investigation  ot 
value,  as  affecting  the  quantum  of  compensation   only.     It  may 
operate,  according  to  events,  to   the  advantage  or  detriment  of 
either  party ;  and  where  no  fraud  exists,  both  are  bound  by  it.'* 
No  cases  can  be  cited  to  impeach  the  doctrine  thus  distinctly  laid 
down,  and  the  attempt  now  made  is  therefore  a  mere  attempt  to 
avoid  its  application   to  the  present  case.     It  is,  in   substance, 
contended  on  the  other  side,  that  the  fact  of  a  policy  being  valaed, 
ought  to  be  taken  into  consideration  in  deciding  the  question  of 
total  or  partial  loss.     Such  a  proposition  cannot  be  maintained, 
yet  if  not  maintainable,  the  arguments  on  the  other  side  are 
absolutely  inapplicable  and  valueless. 

(1)  Tried  at  York  in  the  year  1832.  (3)  58  R.  R,  477  (2  Man.  &  G.  593; 

(2)  Tried  at  Liverpool,  in  the  year      2  Scott,  N.  R  762). 
1842. 
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There  are  two  classes  of  losses,  total  and  partial,  but  the  expression  Ibvino 
''  constructive  total  loss  *'  is  not  a  happy  one  ;  it  introduces  confusion  mannino. 
into  the  subject.  Whether  the  loss  is  total  by  the  absolute  sinking 
of  the  ship  to  the  bottom  of  the  sea,  or  by  the  circumstance  that  it 
has  sustained  such  an  injury,  and  is  in  such  circumstances  that  no 
prudent  uninsured  owner  would  attempt  its  repair,  there  is  equally 
a  loss  of  the  vessel  and  the  voyage,  and  an  end  of  the  risk.  Both 
cases  must  proceed  on  the  same  principle.  It  is  not  pretended  to 
be  denied  that  if  the  vessel  here  had  been  actually  sunk,  the  owner 
would  have  been  entitled  to  recover  the  full  amount  stated  in  the 
policy.  Suppose  it  had  been  known  that  at  the  moment  when  the 
ship  foundered  in  the  open  sea  it  was  only  worth  5,000Z.,  it  cannot 
be  pretended  that  the  underwriter  would  have  been  entitled  to  say, 
"  I  will  only  pay  you  5,000^"  Yet  he  might  say  so  if  it  is  true 
that,  to  all  intents  and  in  every  respect,  a  policy  of  insurance  is  a 
mere  contract  of  indemnity,  and  nothing  more.  In  some  respects 
it  is  a  contract  *of  indemnity,  but  it  is  a  contract  which,  in  the  case  [  *299  ] 
of  a  valued  policy,  while  it  promises  an  indemnity,  settles  and 
declares  what  shall  be  the  amount  of  that  indemnity.  The  case  of 
[j€wis  V.  Rucker^  so  much  relied  on  by  the  other  side,  is  an  authority 
for  that  proposition.  In  that  case.  Lord  Mansfield  says  (i),  ''  a 
valued  policy  is  not  to  be  considered  as  a  wager  policy,  or  like 
interest  or  no  interest;  if  it  was,  it  would  be  void  by  the  Act 
19  Geo.  II.  The  only  effect  of  the  value  is  fixing  the  amount  of  the 
prime  cost,  just  as  if  the  parties  admitted  it  at  the  trial.  ...  It  is 
settled  that  upon  valued  policies  the  merchant  need  only  prove 
some  interest  to  take  it  out  of  the  19  Geo.  II.,  because  the  adverse 
party  has  admitted  the  value  ;  and  if  more  was  required,  the  agreed 
valuation  would  signify  nothing.  But  if  it  should  come  out  in 
proof  that  A.  had  insured  2,000Z.,  and  had  interest  on  board  to  the 
value  of  a  cable  only,  there  never  has  been,  and  I  believe  there 
never  will  be,  a  determination  that  by  such  an  evasion  the  Act  of 
Parliament  may  be  defeated."  This  last  expression  clearly  shows 
what  was  Lord  Mansfibld's  meaning  when  he  spoke  of  a  policy  of 
insurance  being  a  contract  of  indemnity. 

A  similar  observation  may  be  made  with  regard  to  what  Lord 
Mansfield  says  in  Hamilton  v.  Mendez  (2) :  It  is  clear  that  a  policy 
being  a  contract  of  indemnity  is  an  expression  which  must  be 
understood  with  respect  to  the  subject-matter.  There  a  capture 
and  recapture  had  taken  place — there  was  nothing  but  a  delay  of 
(1)  2  Burr.  1171.  (2)  2  Burr.  1198;  1  Sir  W.  BL  277. 
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iBTiNo      the  voyage;  and  the  question  was  whether  the  assared,  by  the 

If  AVKiMo.     mere  act  of  his  own  will,  had  a  right  to  turn  a  partial  into  a  total 

loss.     The  point  of  that  judgment  may  be  found  in  this  expression 

of  Lord  Mansfibld  (i),  "  If  the  thing  in  truth  was  safe,  no  artifieiftl 

[  *800  ]  reasoning  shall  be  allowed  to  set  up  a  *total  loss."  But  in  that  vbit 
judgment  he  assumes  that  total  loss  may  depend  on  something 
besides  the  actual  destruction  of  the  vessel,  and  he  says,  **  It  does 
not  necessarily  follow  that  because  there  is  a  recapture,  therefore 
the  loss  ceases  to  be  total." 

The  case  of  Forbes  v.  AspinaU  (2)  has  nothing  to  do   with  the 
present.     There  the  insurance  was  on  freight,  and  the  ship  was  lost 
when  only  some  of  the  goods  on  which  freight  was  to  be  earned 
were  on  board.    Of  course,  though  that  was  a  valued  policy,  the 
value  was  fixed  upon  the  freight  of  a  full  cargo,  and  when  only  a 
small  part  of  the  cargo  was  on  board,  that  which  had  to  give  rise 
to  the  freight  was  not  in  existence.     Lord  Ellenbobouoh  distinctlj 
put  the  judgment  upon  that  ground.     Provided  the  thing  on  which 
the  insurance  was  to  take  efifect,  and  on  which  the  value  was  calca- 
lated,  was  in  existence,  the  policy  would  attach,  and,  when  once  it 
had  attached,  the  value  in  the  policy  must  be  taken  as  conclusive. 
Thus :  suppose  there  was  a  valued  policy  on  a  ship,  and  after  the 
policy  was  effected,  but  before  the  loss,  a  decree  of  the  Government 
should  issue,  which  produced  the  result  of  lessening  the  value  of  all 
shipping  by  one-half,  that  would  not  affect  the  right  of  the  insured 
to  recover  the  value  according  to  which  he  had  insured. 

The  argument  here  amounted  to  this,  that  if  the  expenses  of 
repairs  do  not  exceed  the  value  of  the  policy,  then  the  loss  is  to  be 
deemed  only  a  partial  loss.  But  it  is  impossible  to  produce  any 
decision,  or  any  declared  principle  of  law,  to  support  such  a  proposi- 
tion. The  grounds  on  which  the  assured  may  recover  for  what  is 
called  a  constructive  total  loss,  are  those  on  which  a  prudent  unin- 
sured man  would  not  go  to  the  expense  of  repairs,  but  would  put  an 
end  to  the  voyage.      Such  have  always,   hitherto,  been  deemed 

[  *30i  ]  sufficient.  But  it  is  now,  *for  the  first  time,  contended  that  that 
is  not  the  test,  but  that  a  new  element  must  be  introduced  into  the 
discussion  of  the  question — that  the  value  fixed  in  the  policy  most 
be  taken  into  consideration,  and  that  if  that  value  exceeds  the 
amount  required  for  repairs,  though  that  amount  may  itself  be 
greater  than  the  value  of  the  vessel  after  the  repairs  have  been 
executed,  the  owner  must  nevertheless  repair  the  ship  and  submit 
(1)  2  Burr.  1212.  ^(2)  12  B.  R.  352  (13  East,  323). 
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D  the  loss.     This  would  be  to  put  him,  when  insured,  into  a  worse       Ibtino 
position  than  if  he  had  not  been  insured,  and  would  convert  what     mamvikg. 
he  plaintiff  in  error  asserts  to  be  a  contract  of  indemnity  into 
i  contract  to  incur  loss  without  the  hope  of  indemnity. 

According  to  all  the  principles  of  marine  insurance  law  there  has 
seen  a  total  loss,  and  if  so,  then  the  assured  are  entitled  to  recover 
•he  valae  fixed  in  the  policy.  The  fact  that  a  value  has  been  so 
^ed  cannot  affect  the  question,  which  is  simply,  whether  the  loss 
is  a  total  or  a  partial  loss. 

As  there  can  be  no  doubt  that  it  is  a  total  loss,  the  title  of  the 
assured  is  complete,  and  the  judgment  of  the  Court  below  must  be 
affirmed. 

Sir  F.  Kelly,  in  reply  : 

There  is  in  this  case  a  conflict  of  principles.     The  first  principle 

controverted  here  is  that  a  policy  of  insurance  is  a  contract  of 

indemnity,  and  nothing  more ;  the  next  is  that  which  governs  the 

Courts  with  respect  to  a  valued  policy.     The  parties  here  have 

admitted  the  value  of  the  ship.     That  fact  must  be  taken  as  settled, 

and  then  it  is  said  that  where  the  ship  is  insured  on  a  valued  policy, 

and  is  totally  lost,  there  can  be  no  inquiry  into  the  value  at  the 

time  of  the   loss,   for  the  parties,   as   between   themselves,  have 

admitted  it.    But  taking  that  argument  to  be  true  in  part,  and 

true  as  applicable  to  cases  of  actual  total  loss,  it  is  not  true  when 

the  case  is  merely  one  of  constructive  total  loss.     From  all  *the       [  '^os  j 

aatborities,    the  paramount  principle  on   which  a  distinction  is 

foanded  may  be  deduced.     In  the  ease  of  a  ship  positively  lost — 

sunk  to  the  bottom  of  the  sea — there  can  be  no  conflict  of  principle, 

the  contract  is  one  to  indemnify  the  assured  for  the  loss  actually 

BUfltained.    But  if  the  loss  is  not  actual,  but  only  constructive,  all 

the  circumstances  attending  it  must  be  taken  into  consideration, 

and  in  that  sense  of  the  word  the  policy  is  an  open  policy.     A 

different  doctrine  cannot  be  reconciled  with  the  principle  that  a 

contract  to  indemnify  is  of  the  very  essence  of  a  policy  of  insurance* 

The  ship  here  is  valued  at  17,5002.     As  between  the  parties  it  is 

therefore  said,  that  it  must  be  taken  as  conclusive  that  the  ship  is 

of  that  value.    But  if  so,  it  must  be  so  taken  for  all  purposes, 

against  the  owner  as  well  as  against  the  underwriter.     Then  how 

stands  this  case?    The  owner  comes  into  Court  and  claims  for  a 

total  loss.    When  he  has  proved  that  the  ship  has  been  totally  lost 

he  may  recover  the  value  stated  in  the  policy ;  but  to  prove  that  it 
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iKvivfj  will  cost  him  10,5002.  to  repair  the  ship,  does  not  prove  that  the 
M  AfiKivG.  ship  is  totally  lost,  and  till  he  gives  that  proof  he  cannot  be  entitled 
to  recover.  As  the  proof  stands  in  the  present  case,  the  owner  \m 
merely  proved  that  he  has  sustained  a  loss  of  9,000Z.,  and  yet  be 
claims  to  recover  17,500/.  That  is  not  indemnity,  it  is  profit.  A 
party  cannot  be  permitted  thus  to  prove  a  loss  of  a  certain  amoont, 
and  on  that  proof  to  recover  something  which  far  exceeds  that 
amount. 

To  pass  from  the  principle  of  law  to  the  decided  cases.  There 
can  be  no  doubt  that  all  those  cases  are  unfavourable  to  the  claim 
of  the  owners.  In  HamilUyn  v.  Mendez  the  Court  held,  that  thoagb 
value  was  not  generally  an  open  question  on  a  valued  policy,  yet, 
that  cases  might  arise  in  which  it  would  be  absolutely  necessary,  in 
order  to  maintain  other  and  more  important  principles  of  law,  to 
show  what  was  the  real  value. 
[  308  ]  And  in  Lewis  v.  Rucker,  Lord  Mansfibld  said,  that  he  desired  it 

to  be  understood  that  in  a  valued  policy  the  plaintiff  could  not 
recover  more  than  the  actual  value  when  the  loss  occurred.  And 
that  principle  is  the  more  strongly  to  be  enforced  in  this  ease, 
because,  though  the  ship  alone  was  insured,  the  valuation  was  made 
on  the  ship,  the  stores,  provisions,  and  seamen's  wages.  The  case 
of  Forbes  v.  AspinaU  fully  supports  this  argument.  There  the 
insurance  was  on  freight,  and  the  damage  claimed  was  for  more 
cargo  than  was  on  board  the  ship  when  it  was  lost,  and  there  it 
was  held,  that  where  the  valuation  is  for  a  greater  sum  than  is 
actually  lost,  the  indemnity  cannot  go  beyond  that  loss. 

It  is  clear  that  where  there  is  a  valued  policy,  the  sum  mentioned 
in  it  must  be  taken  to  be  the  value  of  the  ship  as  respects  both 
parties,  and  for  all  purposes  whatever,  or  for  none,  and  cannot  be 
treated  as  a  fixed  sum  for  one  purpose,  and  an  unfixed  and  unsettled 
sum  for  another.  It  cannot,  therefore,  be  treated  as  a  settled 
amount  for  the  purpose  of  the  demand  on  the  underwriter,  bat  s£ 
an  unsettled  and  unascertained  amount,  when  the  conduct  of  the 
assured  in  putting  an  end  to  the  voyage  and  converting  a  partial 
into  a  constructive  total  loss  comes  to  be  considered.  Yet,  unless 
this  inconsistent  mode  of  dealing  with  the  policy  can  be  supported, 
it  is  clear  that  the  assured  cannot  here  make  out  a  title  to  claim 
as  for  a  total  loss. 

The  LoBD  Chancellor  moved  that  the  following  question  be  pnt 
to  the  Judges  :  '*  Whether,  in  the  judgment  upon  the  special  verdict 
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in  this  case,  the  damages  ought  to  be  taken  on  property  assessed  at        ibvino 
8,00W.,  or  at  1,500Z.  ?  "  Manning. 

The  Judges  requested  time  to  consider  the  question. 

Mr.  Justice  Patteson,  in  the  absence  of  Barons  Parke  and  Alder-         i^^7. 
SON,  stated  the  answer  of  the  Judges  in  the  following  terms :  '^^^  ^' 

I  am  desired  by  the  Judges,  who  heard  the  whole  of  the  argument       l  =^^4  ] 
at  your  Lordships'  Bar,  to  give  their  answer  to  this  question,  and  to 
state  their  opinion  that  the  plaintiff  below  was  entitled  to  recover, 
upon  the  facts  found  by  the  special  verdict,  the  sum  of  8,000Z. 

Upon  the  record  it  appears  that  the  action  was  on  a  policy  for 
3,000Z.  on  a  ship  valued  at  17,5002.  The  other  facts  found  by  the 
special  verdict  show,  that  it  was  fairly  valued  at  that  sum  (and, 
indeed,  it  would  be  assumed  that  it  was  so,  unless  fraud  had  been 
pleaded  and  proved),  and  then  it  is  found  that  the  vessel  during 
the  voyage  was  so  damaged  as  to  be  incompetei^t  to  proceed  without 
repairs;  that  the  necessary  expenditure,  in  order  to  repair  and 
make  it  seaworthy,  would  have  amounted  to  10,500Z.,  and  that  the 
ship  would  have  been  then  worth  9,000i.  only,  which  was  its 
marketable  value  then  and  at  the  time  of  the  policy ;  that  a 
prudent  owner,  uninsured,  would  not  have  repaired  the  vessel ; 
and  that  it  was  duly  abandoned  to  the  underwriters. 

If  this  had  not  been  the  case  of  a  valued  policy  it  is  clear  that  on 
the  facts  found  there  was  a  total  loss ;  for  a  vessel  is  totally  lost, 
within  the  meaning  of  a  policy,  when  it  becomes  of  no  use  or  value 
as  a  ship  to  the  owner,  and  is  as  much  so  as  if  the  vessel  had  gone 
to  the  bottom  of  the  sea,  or  had  been  broken  to  pieces,  and  the 
whole  or  great  part  of  the  fragments  had  reached  the  shore  as 
wreck ;  and  the  course  has  been  in  all  cases  in  modern  times  to 
consider  the  loss  as  total  where  a  prudent  owner,  uninsured,  would 
not  have  repaired. 

In  an  open  policy,  therefore,  the  assured  would  have  been  entitled 
to  recover  for  a  total  loss,  the  amount  to  be  ascertained  by  evidence. 

What  difference  then  arises  from  the  circumstance  that  the 
poUcy  is  a  valued  policy? 

By  the  terms  of  it,  the  ship,  &c.,  for  so  much  as  concerns  the       [  306  ] 
assured,  by  agreement  between  the  assured  and  assurers,  are  and 
shall  be  rated  and  valued  at  17,500Z.,  and  the  question  turns  upon 
the  meaning  of  these  words. 

Do  they,  as  contended  for  by  the  plaintiff  in  eri'or,  amount  to  an 
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iRYTKo      agreement  that  for  all  purposes  connected  with  the  voyage,  at  least 

MAinnvo.     '^^  ^^®  purpose  of  ascertaining  whether  there  is  a  total  loss  or  not, 

the  ship  should  be  taken  to  be  of  that  value,  so  that  when  a  question 

arises  whether  it  would  be  worth  while  to  repair,  it  must  Se  assmned 

that  the  vessel  would  be  worth  that  sum  when  repaired  ? 

Or  do  they  mean  only,  that  for  the  purpose  of  ascertaining  the 
amount  of  compensation  to  be  paid  to  the  assured,  when  the  loss 
has  happened,  the  value  shall  be  taken  to  be  the  sum  fixed,  in 
order  to  avoid  disputes  as  to  the  quantum  of  the  assured's  interest? 

We  are  all  of  opinion  that  the  latter  is  the  true  meaning ;  and 
this  is  consistent  with  the  language  of  the  policy,  and  with  everr 
case  that  has  been  decided  upon  valued  policies. 

In  the  case  of  Lewis  v.  Ru4:ker  (i),  on  a  valued  policy  on  goods, 
the  amount  to  which  the  underwriter  was  held  liable  for  a  partial 
loss  was  ascertained  by  computing  such  a  proportion  of  the  valae 
in  the  policy  as  the  difference  between  the  price  for  which  sound 
goods  would  have  sold  at  the  port  of  delivery,  and  that  for  which 
the  damaged  goods,  actually  sold,  bore  to  the  price  for  which 
sound  goods  would  have  sold.  So  that  in  estimating  the  extent  of 
the  loss,  that  is,  in  determining  whether  it  was  a  loss  to  the  extenl 
of  one  half,  one  third,  or  to  any  other  extent,  the  value  in  the 
policy  was  wholly  disregarded,  and  nothing  was  considered  but  the 
state  of  the  goods  as  ascertained  by  their  selling  prices.  If  sound 
1  *S06  ]  goods  would  have  brought  double  *the  price  of  the  damaged,  the 
loss  was  one  half,  or  fifty  per  cent.,  whatever  the  value  in  the  policy 
might  be.  But  the  extent  and  nature  of  the  loss  being  ascertained 
by  this  comparison,  the  underwriter  was  held  liable  to  pay  the 
proportion  so  ascertained  of  the  value  in  the  policy ;  and  this  mode 
of  treating  partial  losses  on  goods  is  always  adhered  to.  Now  the 
question  whether  a  loss  is  total  or  partial,  is  a  question  of  the  same 
nature  as  the  question,  what  is  the  extent  of  a  partial  loss?  and 
there  is  the  same  reason  in  both  cases  for  excluding  the  consideration 
of  the  value  in  the  policy  from  the  inquiry  as  to  the  extent  of  the 
loss,  and  for  treating  that  value  as  binding  on  the  question  of,  how 
much  the  subject  so  totally  or  partially  lost  was  worth  ;  so  that  the 
mode  of  determining  the  question,  whether  the  loss  was  total  or 
not,  which  has  been  adopted  in  this  case,  agrees,  in  so  far  ae  it 
excludes  the  consideration  of  the  value  in  the  policy,  with  that  in 
which  the  inquiry  into  the  extent  of  a  partial  loss  on  goods  is  always 
conducted.     Such  has  been  the  construction  put  upon  valued  policies 

(I)  2  Burr.  1167. 
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in  the  cases  which  are  questioned  in  this  writ  of  error :  AUen  v.       Irtino 
Sugrue  (i) ;   Young  v.  Turing  (2) ;  and  Egginton  v.  Lawson,  1882 ;     MAKMina. 
and  Heme  and  fliay,  1842,  cited  by  Sir  F,  Theeiger.     Those  cases 
have  now  been  considered,  for  many  years,  as  having  settled  the 
law,  and  have  been  the  basis  on  which  contracts  without  number 
have  been  formed,  and  they  ought  not  on  slight  grounds  to  be 
departed  from.     The  principle  laid  down  in  these  latter  cases  is 
this :  that  the  question  of  loss,  whether  total  or  not,  is  to  be  deter- 
mined just  if  there  was  no  policy  at  all ;  and  the  established  mode 
of  patting  the  question,  when  it  is  alleged  that  there  has  been,  what 
is  perhaps  improperly  called,  a  constructive  total  loss  of  a  ship, 
is  to  consider  the  policy  altogether  out  of  the  question,  and  to 
inquire  what  a  prudent  uninsured  owner  *would  have  done  in  the       [  *807  ] 
state  in  which  the  vessel  was  placed  by  the  perils  insured  against. 

li  he  would  not  have  repaired  the  vessel,  it  is  deemed  to  be  lost. 

When  this  test  has  been  applied,  and  the  nature  of  the  loss  has 
been  thus  determined,  the  qtumtum  of  compensation  is  then  to  be 
fixed. 

In  an  open  policy,  the  compensation  must  be  then  ascertained  by 
evidence. 

In  a  valued  one,  the  agreed  total  value  is  conclusive ;  each  party 
has  conclusively  admitted  that  this  fixed  sum  shall  be  that  which 
the  assured  is  entitled  to  receive  in  case  of  a  total  loss. 

It  is  argued  that  this  course  of  proceeding  infringes  on  the  generally 
received  rule,  that  an  insurance  is  a  mere  contract  of  indemnity, 
for  thus  the  assured  may  obtain  more  than  a  compensation  for  his 
loss  ;  and  it  is  so. 

A  policy  of  assurance  is  not  a  perfect  contract  of  indemnity.  It 
must  be  taken  with  this  qualification,  that  the  parties  may  agree 
beforehand  in  estimating  the  value  of  the  subject  assured,  by  way 
of  liquidated  damages,  as  indeed  they  may  in  any  other  contract  to 
indemnify. 

ThB  LoHD   ChANCBLLOB:  July  29. 

My  Lords,  in  this  case  of  Irving  v.  Manning^  which  was  before 
your  Lordships  a  short  time  since,  your  Lordships  called  in  the 
assistance  of  the  learned  Judges.  All  the  learned  Judges  who  were 
present  at  the  hearing,  were  clearly  of  opinion  that  the  judgment 
of  the  CouBT  below  was  correct,  and  in  that  opinion  all  the  noble 
and  learned  Lords  who  attended  that  hearing  also  concur.    I  have 

(1)  32  B.  B.  483  (8  B.  &  C.  561).  (2)  68  B.  B.  477  (2  Man.  &  G.  693). 
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[  •808  ] 


therefore  only  to  move  year  Lordahips  to  affirm  the  judgment  of - 
the  Court  below  in  favour  of  the  defendant  in  error. 

Lord  Campbell: 

My  Lords,  I  am  extremely  glad  that  a  question  which  has  agitated 
Westminster  Hall  for  the  ^last  thirty  years  is  at  last  solenmlj 
decided  by  a  judgment  of  your  Lordships.  It  is  a  question  of  great 
importance  to  the  commerce  of  this  country.  I  entirely  concur  in 
the  opinion  expressed  by  my  noble  and  learned  friend  upon  this  sub jeet. 

My  Lords,  it  appears  to  me  that  upon  the  just  construction  of 
this  contract,  the  plaintiff  was  entitled  to  recover  the  sum  which 
the  jury  has  awarded  him.  If  you  look  at  the  contract,  it  seems 
to  me  that  it  was  definitively  determined  that,  for  all  porposes. 
the  value  of  the  ship  should  be  taken  at  the  sum  of  17,500/. 
There  was  nothing  illegal  in  this  contract ;  we  have  only  to  pa(  h 
construction  upon  it,  and  if  it  be  a  just  construction,  and  there  is 
neither  any  rule  of  common  law  nor  any  statute  to  prevent  that 
construction  being  carried  into  effect,  we  are  bound  to  give  effect 
to  it,  and  to  pronounce  in  favour  of  the  plaintiff  below. 

I  repeat  that  I  rejoice  that  this  question,  which  has  so  long 

agitated  Westminster   Hall,  is  now  for  ever   set  at   rest,  and  is 

satisfactorily  decided. 

Judgment  affinn^d^  with  costs. 


48. 
Jb>.  10,11, 
17. 

Lord 

OOTTBNHAIf, 

L.C. 

[863] 


WILLIAM   FLEMING  and  Others  v.   WILLIAM 
HOOD  NEWTON  (l). 

(1  H.  L.  C.  363—380.) 

The  Register  of  Protests  for  Don-acceptance  and  non-payment  of  hUls  of 
exchange  and  promissoxy  notes,  established  by  the  Scotch  Acts  of  1681  and 
1696,  and  the  12  G^eo.  III.  c.  72.  and  23  Geo.  III.  o.  18,  is  a  public  fiocu- 
ment,  to  which  evexy  body  haa  a  right  of  access,  and  the  publication  of 
which  in  a  printed  paper  does  not  constitute  a  libellous  publication. 

A  person  whose  name  was  upon  this  register,  applied  to  the  Court  uf 
Session  for  an  interim  interdict  to  prevent,  so  far  as  his  own  name  was  con- 
cerned, the  publication  of  a  copy  of  the  register.  The  Goubt  decreed  for  tfae 
application ; 

Held  by  the  Lords,  reversing  that  decree,  that  the  interdict  ought  not  tn 
have  been  granted. 

This  was  an  appeal  against  a  decree  of  the  Court  of  Session,  bj 
which   suspension   and  interdict  had    been  granted  against  the 

(1)  Considered  in  WilliarM  v.  Smith      [1891]  2  Oh.  280,  60  L.  J.  Oh.  617.- 
(1888)  22  Q.  B.  D.  134,  68  L.  J.  a  B.      J.  G.  P. 
51 ;    and  see   lUmnard    v.   Perryman 
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appellants    under    the    following  circumstances.    The  appellants      Flbmino 
vere  the   directors  of  the   Scottish  Mercantile   Society,  and  the      nbwton. 
>rinter  to  that  society.     The  society  had  been  formed  of  merchants 
ind  traders,  and  its  object  was  declared  to  be  ''  to  concentrate  and 
bring  together,  from  time  to  time,  a  body  of  information  for  the 
exclusive  use  of  the  members,  relating  to  the  mercantile  credit  of 
the  trading  community,  with  the  view  of  diminishing  the  hazards 
to  which  mercantile  men  were  exposed."     The  thkd  rule  of  the 
society  was  to  the  following  effect:  ''The  secretary  shall  collect 
from  the  general  records  of  protests,  hornings,  and  other  records 
of  diligences   kept  for   Scotland  at  Edinburgh,  the  names  and 
designations  of  debtors  in  trade,  and  otherwise,  appearing  in  these 
records.     The  secretary  shall  likewise  excerpt  *from  the  Edinburgh       [  "sei  ] 
Gazette  the  names  and  descriptions  of  sequestered  bankrupts,  and 
all  notices  of  applications  for  cessio  bonarum.     The  whole  informa- 
tion so  collected  shall  be  printed  and  forwarded  monthly,  or  oftener, 
as  the  general  committee  of  directors  shall  think  proper,  to  each 
member  of  the  society  respectively.*'     The  6th  rule  declared  that 
''  the  information  contained  in  the  printed  record,  so  forwarded  to 
members,  shall  be  confined  to  themselves  for  business  purposes, 
and  no  member  shall  communicate  or  use  such  information  for 
other  purposes,  under  the  penalty  of  deprivation  of  membership." 
The  society  printed  the  information  thus  obtained  in  a  book  called 
''The  Scottish   Mercantile    Society's    Becord."     This  book   was 
known  among  the  trading  community  as  the  ''  Black  List."     The 
respondent  had  dishonoured  two  promissory  notes  for  48Z.  and  for 
1001.,  and  Andrew  Miller,  the  payee  of  the  same,  had  had  them 
duly  protested  and  the  protests  registered  according  to  the  laws  of 
Scotland. 

By  the  Act  of  1681,  c.  20  (i)  it  was  directed,  "  that  in  case  of 
any  foreign  bill  of  exchange  from  or  to  this  realm,  duly  protested 
tor  not  acceptance,  or  for  not  payment,  the  said  protest  having  the 
bill  of  exchange  prefixed,  shall  be  registrable  within  six  months 
alter  the  date  of  the  said  bill  in  case  of  non-acceptance,  or,  after 
the  falling  due  thereof  in  case  of  non-payment,  in  the  books  of 
Cooncil  and  Session,  or  other  competent  judicature,  at  the  instance 
of  the  person  to  whom  the  same  is  made  payable,  or  his  order, 

(1)  In  the  *'  Acts  of  the  Parliament  Act  in  the  margin  of  the  year  1696,  is 

of  Scotland,"    printed    by    order    of  marked  38.     In  the  ordinary  editions 

Geo.  lY.,  in  1823,  the  number  of  the  of  the  Acts  they  are  marked  as  stated 

Act  in  the  margin  of  the  year,  1681,  in  the  text. 
is  marked  86,  and  tbe  number  of  the 
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Ft<bmino  either  against  the  drawer  or  indorser  in  case  of  a  protest  for  non- 
Newton,  acceptance,  or  against  the  acceptor  in  case  of  a  protest  for  non- 
[  *S65  ]  payment,  to  the  effect  it  may  have  the  authority  of  *the  Judges 
thereof  interposed  thereto,  that  letters  of  homing  on  a  simple 
charge  of  six  days  and  other  executorial  necessary  may  pass 
thereupon,  for  the  whole  sums  contained  in  the  bill,  as  weU 
exchange  as  principal,  in  form  as  effeirs." 

By  an  Act  of  1696,  c.  86,  the  statute  of  1681  was  extended  to 
inland  as  well  as  foreign  bills,  but  no  registration  was  provided 
for  by   these  statutes  except  as  against  the  acceptor.     By  the 
12  Geo.  ni.  c.  72,  ss.  42,  48,  the  provisions  of   the  previously 
existing  Scotch  Acts  were  extended  to  notes  as  well  as  bills,  and  to 
drawer  and  indorser  as  well  as  to  acceptor  ;  and  by  the  28  Geo.  HI. 
c.  18,  s.  65,  the  previous  statute  was  made  perpetual.    An  Act  of 
1617,  which  established  the  Register  of  Sasines,  had  directed  that 
such  register  **  shall  be  patent  to  all  the  lieges,"  and  the  '*  Act  of 
regulations  "  (i)  declared  ''  that  the  registers  immediately  under 
the  clerk  register's  keeping,  in  the  lower  Parliament  House,  or  any 
where  else,  be  patent  to  all  the  lieges  ;  "  and  then  it  settled  the  fees 
for  searching  and  taking  minutes.    The  55  Geo.  III.  c.  70,  regu- 
lated the  keeping  of  the  various  public  registers  in  Scotland,  and 
the  1  &  2  Geo.  IV.  c.  88,  provided  for  making  indexes  to  them  lor 
the  purpose  of  easy  reference. 

The  society  had  in  the  usual  manner  taken  a  copy  of  the  register 
in  which  the  protests  for  non-payment  of  the  respondent's  bills 
had  appeared,  and  his  name  was  about  to  be  published,  together 
with  those  of  other  persons,  in  the  society's  book,  which  was  a 
mere  copy  of  the  registers,  when  he  applied  to  the  Court  of 
Session  for  an  interim  interdict  to  prevent  the  publication.  The 
case  came  before  Lord  Bobertson  as  Lord  Ordinary,  when  his 
Lordship  granted  the  interim  interdict,  and  ordered  the  case  to  be 
reported  for  the  opinions  of  the  Lords  of  the  Second  Division  of  the 
[  *a66  ]  Court  of  Session.  The  other  Judges  were  consulted,  *and  six  of 
them,  the  Lord  President,  and  Lords  Fullerton,  CuKNniGHAM, 
Ivory,  Wood,  and  Bobertson,  thought  that  the  interdict  ought  to 
be  granted ;  Lords  Jeffery,  Mackenzie,  and  Murray  were  of  a 
different  opinion.  When  the  Judges  of  the  Second  Divisiqp 
decided  the  case,  the  Lord  Justice  Clerk  and  Lord  Moncribff 
concurred  in  opinion  with  the  majority  of  the  consulted  Judges ; 
Lord   CocKBURN   agreed  with   the  minority,   and  Lord   Mbdwin 

(1)  Art.  12.  printed  Act«  of  Sederunt,  1695,  p.  211. 
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declined  giving  an  opinion.  Under  these  circumstances  the  Court  Flbmino 
decreed  for  the  respondent.  The  present  appeal  was  entered  nbwton. 
against  this  decree. 

Sir  F.  Kelly  and  Mr.  Wortley  (Mr.  Oordon  was  with  them)  lor 
the  appellants : 

In  the  statement  of  the  facts  there  is  no  allegation  of  malice  on 
the  part  of  the  appellants,  nor  of  injury  sustained  by  the  respondent. 
There  is,  on  the  other  hand,  evidence  which  rebuts  the  presump- 
tion of  malice.  The  extract  complained  of  is  taken  from  a  public 
record,  and  was  made  for  a  limited  purpose,  and  for  the  use  of  a 
body  of  persons  having  an  interest  in  the  contents,  and  for  the 
purpose  of  their  protection.  Under  such  circumstances  the  case  of 
(roldstein  v.  Foss  (i)  shows  that  no  action  is  maintainable,  and 
consequently  no  injunction  can  be  maintained. 

The  law  of  Scotland  gives  a  peculiar  character  to  bills  of 
exchange  and  promissory  notes.  A  protest  for  non-payment  is 
nearly  equivalent  to  a  judgment  in  the  Scotch  Courts,  and  a 
summary  execution  may  issue  thereon.  But  in  order  that  a 
protest  should  have  that  effect,  it  must  be  registered  under  the 
provisions  of  several  Acts  of  Parliament.  In  Erskine's  Institutes  (2) , 
it  is  said,  "  It  is  a  general  rule  that  no  creditor  can  use  diligence 
on  his  obligation  without  the  previous  sentence  of  a  Judge.  But 
because  it  was  thought  unnecessary  where  the  obligation  was 
*clear,  to  have  a  formal  warrant,  in  order  to  diligence,  the  [  *S67  ] 
expedient  was  fallen  upon  that  most  deeds  should  bear  a  clause, 
by  which  the  grantor  consents  to  their  registration  in  the  books  of 
any  competent  Court.  This  registration,  in  consequence  of  the 
grantor's  consent,  is  in  the  judgment  of  the  law  a  decree,  as  to  the 
special  effect  of  execution,  and  indeed  it  carries  the  essential 
character  of  a  decree,  for  the  deed  bears  to  be  registered  by  the 
authority  of  that  Judge  in  whose  Court  it  is  recorded ;  the  extract 
is  signed  by  the  clerk  of  Court,  and  mentions  the  appearance  of 
the  grantor's  procurator  or  advocate  consenting  to  the  decree. 
Bills  of  exchange  and  inland  bills  are  registered  by  stat.  1681, 
c.  20  (8)  ;  1696,  c.  36  (8) ;  though  their  style  admits  of  no  clause 
of  registration."  The  first  of  these  Acts  is  that  of  1681,  which 
relates  in  terms  to  foreign  bills  only ;  its  operation  was  extended 
by  the  Act  of  1696  to  inland  bills.     Both  these  Acts  apply  to  the 

(1)  29  R.  R.  610  (6  B.  &  C.  156 ;  4  (2)  Bk.  2.  tit.  6,  s.  54. 

BiDg.  489).  (3)  See  note,  anU,  p.  89. 
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Flbmino  acceptor  only  ;  bat  the  72  Geo.  III.  c.  18,  s.  42,  extends  the  same 
NKirroN.  provisions  to  the  drawer  and  acceptor.  This  registration  therefore 
is  authorized  by  statute,  and  the  publication  complained  of  k 
merely  the  publication  of  a  judicial  record.  It  is  impossible  i«> 
contend  that  that  which  is  publicly  registered  under  the  authoritj 
of  a  statute  can  be  a  libellous  publication,  and  if  not,  it  cannot 
become  so  by  being  repeated  by  a  private  individual,  especially  as 
the  law  of  Scotland  expressly  makes  all  these  registers  **  patent  to 
all  the  lieges.*'     The  law  itself  intended  them  to  be  public. 

But  assuming  the  publication  to  be  libellous,  still  a  proceeding 
by  way  of  interdict  is  not  valid  in  law.     *     *     ♦ 

[  369  J  Mr.  Bethell  and  Mr.  Anderson  for  the  respondent : 

f  372  ]  ^     *    In  the  first  place  this  publication  is  attempted  to  be  j  ustified, 

because  it  is  said  that  the  register  is  a  public  record.  Secondly,  it 
is  said  that  the  publication  was  without  malice,  and  that  it  was 
made  for  a  legitimate  purpose. 

As  to  the  first  of  these  points :  Js  this  a  publication  of  a 
sentence  or  decree  of  a  court  of  justice.  It  cannot  be  assimilated 
to  a  fair  and  impartial  report  of  the  proceedings  of  a  court  o! 
justice,  for  here  this  is  but  an  ex  parte  proceeding  in  a  matter 
which  has  not  terminated.  Such  a  publication  is  never  held 
to  be  protected.  This  is  not  like  an  argument  in  foro  cont^ntioso, 
where  the  statements  on  both  sides  are  set  forth.  How  can 
the  public  know  the  reasons  (and  there  may  be  very  good  and 
sufficient  reasons),  why  these  notes  were  not  paid  when  due?  The 
thing  published  is  the  statement  of  one  party  only,  which  may 
[  •STS  ]  convey  a  very  erroneous  impression  as  to  *the  fact.  If  a  record 
of  the  Court  of  Chancery  had  been  used  in  this  way,  that  Court 
would  interfere.  The  ground  of  that  interference  might  be  thai 
such  a  dealing  with  a  record  of  the  Court  was  a  contempt  of  Court. 
But  the  ground  of  interference  is  immaterial,  if  the  Court  would 
interfere.  The  publication  of  writs  issued  against  a  man,  or  of  a 
declaration  in  an  action,  would  not  be  justifiable,  for  both,  though 
parts  of  a  judicial  proceeding,  would  be  merely  ex  parte  statements. 
The  purpose  of  these  registers  was  to  give  a  legal  right  to  judgment 
in  favour  of  certain  parties  who  had  proved  a  title  thereto,  not  to 
make  known  to  all  the  world  what  had  been  done  with  regard  to  a  par- 
ticular bill  of  exchange  or  promissory  note.  The  registers  were  only 
meant  for  the  use  of  the  parties  directly  concerned  in  the  transaction. 

The  next  point  made  by  the  appellants  is,  that  the  publication 
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was  without  malice,  and  was  for  a  legitimate  purpose.  But  the  Flkmtmo 
motive  of  the  act  is  immaterial,  if  the  act  is  one  which  must  of  kbwtok. 
necessity  be  detrimental  to  another  person.  The  person  who  makes 
the  publication  must,  in  law,  be  answerable  for  the  consequences 
of  it,  and  if  those  consequences  are  injurious,  he  must  be  supposed 
to  have  known  that  they  would  be  so.  The  only  exception  to  this 
rule  is  in  the  case  of  an  act  done  in  the  execution  of  a  legitimate 
authority.  That  was  not  the  case  here.  The  fact  that  the  parties 
claimed  to  be  interested  in  the  matter  did  not  give  them  authority 
to  make  the  publication.  The  case  of  Qoldstein  v.  Foes  (i),  as 
reported  in  Barnewall  &  Cresswell's  Reports,  is  not  in  point  to 
justify  the  publication,  for  that  case  was  decided  on  the  form  of  the 
pleadings  alone,  and  left  the  right  of  publication  untouched.  But 
there  is  another  report  (2)  of  that  case  when  it  occurred  at  Nisi  Prius, 
which  shows  that  a  publication  of  this  sort  was  held  to  be  libellous. 

The  facts  were  these :  A  society  had  been  formed,  called  ''  The  L  '^4  ] 
Society  for  the  Protection  of  Bankers  and  others."  By  its  rules 
all  fair  traders  were  admissible.  The  secretary  sent  round  a  circular 
to  the  members,  in  which  he  said  that  he  was  directed  to  inform 
them  that  the  plaintiff  (and  two  other  persons  whom  he  named),  were 
not  deemed  eligible  to  be  members  of  that  society.  It  was  proved  that 
that  form  of  writing  was  understood  to  mean  that  he  pointed  out 
the  plaintiff  as  a  swindler.  Lord  Tenterdbn  told  the  jury  that 
there  could  be  no  doubt  that  such  a  publication  was  libellous,  and 
the  plaintiff  obtained  a  verdict  for  150Z.  damages.  That  case  is  an 
authority  to  show  that  this  publication  is  not  one  which  is  justified 
by  law,  but  is  one  that  may  be  the  subject  of  a  claim  for  damages. 
If  so,  the  publication  cannot  be  justified  as  one  made  under  the 
authority  of  the  law. 

Then  it  is  said  that  this  publication  might  be  shown  to  be  true, 
and  that  the  proof  of  truth  would  be  a  complete  defence  for 
publishing  it.  But  that  argument,  even  if  correctly  stated,  can 
only  apply  to  English  cases,  for  in  Scotland  the  truth  of  a  defamatory 
publication  is  not  an  answer  to  the  right  of  action  by  the  party  injured. 

Mr,  WoriUy  replied : 

The  registers  are  meant  for  the  information  of  every  body  else ; 
no  directions  would  be  given  to  make  indexes  to  them  for  the 
purpose  of  facilitating  searches.     Such  a  labour  would  be  quite 

(1)  29  B.  B.  610  (6  B.  &  0.  164 ;  4  (2)  2  Car.  &  P.  252. 

Bing.  489). 
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Flsmino     unneoessary,  if  they  were  merely  intended  as  records  of  jadgm^its 
NswTON.     for  the  benefit  of  the  parties  making  them.    *    «     * 

Fsb,  17.      Thb  Lord  Chancellor  : 

[  376  ]  If  it  was  necessary  to  lay  down  a  rale  respecting  the  jarisdictioD 

[  *S76  ]       which  has  been  exercised  *in  this  cause  by  the  Court  of  Session  in 
granting  interdict   against   the  publication   of    libels,  this   cause 
would  be  one  of  the  highest  importance,  and,  in  the  present  state  of 
information  submitted  to  this  House,  of  the  greatest  difficulty ;  for 
it  is  impossible  to  read  the  observations  of  the  learned  Judges  in 
the  Court  below  without  seeing  that  there  is  much  want  of  precision 
in  their  observations  upon  the  subject.     But  being,  as  I  am,  of 
opinion  that  the  general  question  is  not  necessarily  involved  in  the 
consideration  of  this  appeal,  I  think  it  expedient,  under  the  circum- 
stances, to  avoid  giving  any  opinion  upon  that  general  qaestion. 
I  cannot,  however,  avoid  expressing  an  earnest  hope  that,  if  this 
question  should  arise  and  require  a  decision  in  the  Court  of  Session, 
and  no  distinct  rule  should  be  found  already  to  exist  upon  the 
subject,  the  consequences  of  any  rule  to  be  established  for  the  first 
time  will  be  most  carefully  considered  before  such  a  rule  is  Iai<I 
down  ;  and  particularly  that  it  may  be  considered  how  the  exercise 
of  such  a  jurisdiction  can  be  reconciled  with  the  trial  of  matters  of 
libel  and  defamation  by  juries  under  the  55  Geo.  III.  c.  42,  or 
indeed  with  the  liberty  of  the  press.     That  Act  appoints  a  jury  as 
the  proper  tribunal  for  trial  of  injuries  to  the  person  by  libel  or 
defamation ;  and  the  liberty  of  the  press  consists  in  the  unrestricted 
right  of  publishing,  subject  to  the  responsibilities  attached  to  the 
publication  of  libels,  public  or  private.     But  if  the  publication  is 
to  be  anticipated  and  prevented  by  the  intervention  of  the  Court 
of  Session,  the  jurisdiction  over  libels  is  taken  from  the  jury,  and 
the  right  of  unrestricted  publication  is  destroyed.     And  I  must  add, 
that,  according  to  the  doctrine  attributed  to  the  Lord  Justicb  Clbrk, 
in  the  printed  report  of  his  judgment,  the  exercise  of  this  power 
would  be  quite  arbitrary ;  for  he  considers  that  the  right  to  claim 
damages,  if  the  act  had  been  committed,  is  not  the  test  according 
to  which  the  interdict  must  be  granted  or  refused. 

f  H77  ]  I  do  not  pursue  this  question  further  because,  assuming  the 

jurisdiction  of  the  Court  in  matters  of  interdict  to  be  as  extensive 
as  it  is  claimed,  I  think  that  in  this  particular  case  it  has  been 
improperly  exercised. 

Bills  and  notes  dishonoured  and  protested  are  by  certain  Acts  of 


▼oii,  uam.]     1848.     H.  L.     1  H,  L.  C.  377—878.  96 

Parliament  to  be  registered.  From  this  register  the  appellants  are  Flbhuto 
in  the  practice  of  publishing  lists,  copy,  or  excerpts,  and  the  object  Nbivtom. 
of  the  interdict  is  to  restrain  the  appellants  from  printing  in  sach 
lists  the  name  of  the  respondent :  that  is,  he,  admitting  the  fact 
that  the  two  notes  in  question  have  been  dishonoured  by  him,  prays 
that  that  fact  may  not  be  published.  He  himself,  by  the  applica- 
tion for  the  interdict,  not  only  admits  the  fact,  but  gives  to  that  fact 
a  greater  degree  of  publicity  than  would  have  attended  it  if  his 
name  had  been  inserted  in  the  list. 

If  the  publication  intended  had  been  a  narrative  or  statement 
injurious  to  the  party  complaining,  and  which  he  had  a  right  to 
prevent,  the  observation  might  not  apply ;  but  in  this  particular 
case,  the  jurisdiction  by  interdict  being  to  prevent  a  wrong,  we  find 
it  exercised  in  a  case  in  which  it  could  not  possibly  have  any  such 
effect.  I  found  my  opinion  upon  this,  that  the  publication  of  the 
fact  proposed  to  be  inserted  in  the  appellants'  lists,  has  been 
made  by  the  Act  of  Parliament  in  certain  registers,  the  con- 
tents of  which  are  public  property,  and  the  publication  of  them 
authorised. 

The  Act  of  1681,  chapter  20,  enacts  that  foreign  bills,  shall  be 
registrable  in  the  books  of  Council  and  Session  ''to  the  effect  that 
it  may  have  the  authority  of  the  Judges  for  the  process  to  issue  in 
like  and  in  the  same  manner  as  upon  registered  bonds  and  decreet 
of  registration  proceeding  upon  consent  of  parties."  Subsequent 
Acts  extended  these  provisions  to  inland  bills  and  promissory  notes. 
The  result  of  them  all  is  to  give  this  registration  the  effect  of  a 
decree  or  judgment  of  the  Court  of  Session.  It  is  ^equivalent  to  [  *^^^  1 
what,  in  this  country,  we  call  a  judgment  upon  a  warrant  of 
attorney.  In  neither  case  does  the  Court  interfere,  but  in  both, 
as  in  cases  of  judgment  by  default  and  decreet  in  absence,  the  party 
having  a  right  to  the  authority  of  the  Court  to  confirm  his  claim, 
obtains  the  judgment  as  of  course.  Whether  that  judgment  is 
obtained  by  authority  of  Parliament,  or  by  the  consent  of  parties, 
or  by  the  practice  of  the  Court,  appears  to  me  to  be  immaterial.  It 
is  for  all  purposes  a  judgment  of  the  Court  until  altered  or  reversed, 
and  entitled  to  all  the  attributes  of  any  judgment  after  the  longest 
and  most  contested  litigations. 

This  indeed  is  not  in  dispute.  The  Lord  Justice  Clbrk  says  in 
his  judgment,  ''  I  hold  the  register  to  be  a  proper  record  of  Court, 
as  much  as  the  actual  book  of  procedure  now  on  the  table,  and 
entered  up  from  day  to  day  by  the  clerks.     The  party  appears  with 
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Flbmivo     his  protest,  and  asks  the  Court  lor  a  certain  decree  upon  it ;  which 
Newton,      decree  is  not  obtained  by  deliverance  which  leaves  the  Court,  bat  1»t  " 
an  entry  in  the  book  of  Court." 

Is  it  then  unlawful  to  state  or  publish  the  decreet  or  judgment  of 
Courts  of  justice?    If  their  proceedings  are. public,  so  mast  be  the 
result  of  such  proceedings,  namely,  the  judgment.     For  although 
the  steps  preliminary  to  the  judgment  are  not  transacted  in  open 
Court  (the  whole  being  incontestible  in  that  stage),  yet  the  whole  i^ 
supposed  to  be  the  result  of  regular  proceedings  in  Court.      The 
register,  therefore,  is  in  its  nature  public ;  but  it  is  especially  made 
so  for  purposes  distinct  from  the  object  of  giving  effect  to  the  right 
of  the  party.     So  Lord  Bankton  states  in  the  passage  referred  to, 
4,  4,  18.     The  Act  of  Registration  of  1696  provides  that  the  raster 
under  the  clerk  register's  keeping,  '*  shall  be  patent  to  all  the  lieges/' 
This  includes  the  books  of  Council  and  Session  in  which  the  entry 
of  protests  is  kept.      The  56  Geo.  III.  c.  70,  regulates  the  keep- 
[  'sro  ]       ing  of  registers  of  deeds  and  instruments  *of  protest ;  section  27 
of  the  1  &  2  Geo.  IV.  c.  88,  provides  for  making  indexes  to  certain 
and  divers  registers,  and  amongst  others,  to  adjudications  recorded 
in  the  books  of  Council  and  Session  for  the  purpose  of  easy  reference, 
and  that  they  may  be  made  accessible  to  the  public.     It  appears 
that  in  fact  no  index  was  made  of  the  Register  of  Protests,  but  by 
the  table  of  fees  a  different  fee  is  payable  for  searches  where  there 
is  and  where  there  is  not  an  index ;  so  that  the  contents  of  all  the 
registers,  whether  with  indexes  or  not,  are  open  to  the  public  upon 
payment  of  a  certain  fee. 

So  far  are  any  proceedings  of  the  Court  from  being  considered  shot 
against  the  public,  that  by  the  1  &  2  Vict.  c.  118,  s.  22,  it  is  provided 
that  the  minute  book  of  the  Court  of  Session  Teind  Court,  the  record 
of  edictal  citations,  the  weekly  calling  list  of  causes,  and  the  weekly 
printed  roll  of  outer  house  and  teind  causes,  shall  be  printed  by  the 
respective  keepers  thereof,  and  shall  be  sold  to  the  public  at  the  lowest 
rate,  which  will  repay  the  necessary  expense  of  printing  the  same. 

From  these  references  it  appears  to  me  clear  that  the  Legislature 
has  thought  that  the  public  at  large  ought  to  be  able  to  have  recourse 
to  this  register,  and  of  all  the  public  the  appellants  have  the  highest 
interests  in  the  knowledge  of  its  contents.  They  are  engaged  in 
mercantile  affairs,  in  which  their  security  and  success  must  greatly 
depend  upon  a  knowledge  of  the  pecuniary  transactions  and  credit 
of  others.  That  each  of  them  might  go  or  send  to  the  office  and 
search  the  register  is  not  disputed,  and  that  they  might  communicate 
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to   each  other  what  they  had  found  there  is   equally  certain.      Fleming 
What  they  have  done  is  only  doing  this  by  a  common  agent,  and     nbwtox. 
giving  the  information  by  means  of  printing.     No  doubt,  if  the 
matter  be  a  libel,  this  is  a  publication  of  it,  but  the  transaction 
disproves    any    malice,  and  shows  a  legitimate  object  for  the 
act  done. 

I  think,  therefore,  that  upon  this  view  of  the  case  alone  the  [  880  ] 
respondent  has  failed  to  establish  anp  title  to  the  interdict,  which, 
though  ad  intenni  only,  must  be  discharged,  unless  shown  to  rest 
upon  some  tenable  ground.  Now,  it  must  be  admitted  that  no  case 
can  be  produced  in  which  such  an  interdict  as  the  present  has  been 
supported.  The  proceeding  is  in  its  nature,  much  in  the  discretion 
of  the  Court,  and  most  so  when  the  case  is  perfectly  new.  In  the 
exercise  of  that  discretion  I  think  the  Court  of  Session  ought  to 
have  refused  the  interdict ;  and,  therefore,  I  advise  your  Lordships 
to  reverse  this  interlocutor. 

Sir  Fitzroy  Kelly : 

I  am  humbly  to  ask  for  judgment  that  the  interdict  be  recalled, 
with  costs  below. 

3/r.  Anderson  : 

The  costs  of  the  consultation  of  the  Judges  ought  not  to  be 
included.  Lord  Cunninoham  referred  the  bill  and  answer  to  the 
whole  of  the  Judges,  as  considering  it  a  difficult  question,  and  all 
the  Judges  are  with  us  upon  the  competency,  and  eight  out  of 
twelve  are  so  upon  the  merits. 

The  Loed  Chancellor: 

Unless  there  has  been  some  course  of  practice  in  the  Court  of 
Session  to  the  contrary,  no  doubt  the  party  who  succeeds  here  is 
entitled  to  his  costs  below. 

3/r.  Anderson : 
It  is  quite  discretionary. 

The  Lord  Chancellor: 

Then  I  am  quite  sure  that  the  interlocutor  ought  to  be  reversed 
with  costs  below. 

Interlocutor  reversed ;  the  cause  to  be  remitted  with  directions, 

B.B. — ^VOL.  Lxzm.  7 
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to  the  Court  below  to  recal  the  interdict,  and  to  refuse  the  note  i*i 
suspension  and  interdict ;  and  the  costs  in  the  Court  below  directni 
to  be  paid  to  the  appellants. 
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DUNLOP  AND  Others  r.  VINCENT  HIGGINS   axp 

Others. 

(1  H.  L.  C.  381—405. 

A  letter  offering  a  contract  does  not  bind  tlie  party  to  whom  it  ia  address  i 
to  return  an  answer  by  the  very  next  poet  after  its  deliTery,  or  to  \q^  lb- 
benefit  of  the  contract ;  an  answer,  posted  on  the  day  of  receiving'  the  oBt-r. 
is  sufiScient. 

A  contract  is  accepted  by  the  posting  of  a  letter  declaring  its  aoceptiinf* 

A  person  putting  into  the  post  a  letter  declaring  his  acceptance  of  s 
contract  offered,  has  done  all  that  is  necessary  for  him  to  do,  and  is  n«>: 
answerable  for  casualties  occurring  at  the  Post  Office  (1). 

By  the  law  of  Scotland,  the  measure  of  damages  in  an  action  for  damagv" 
for  breach  of  contract  in  the  sale  of  goods  is  not  merely  the  amount  of  ihf 
difference  between  the  contract  price  and  the  price  at  which  the  gcxkl* 
could  be  bought  at  the  moment  when  the  contract  was  broken ;  but  like- 
wise a  compensation  for  such  profit  as  might  have  been  made  by  thr 
purchaser  had  the  contract  been  duly  performed. 

This  was  an  appeal  against  a  decree  of  the  Court  of  Session, 
made  under  the  following  circumstances :  Messrs.  Dunlop  &  Co. 
were  iron  masters  in  Glasgow,  and  Messrs.  Higgins  &  Co.,  were  iron 
merchants  in  Liverpool.  Messrs.  Higgins  had  written  to  Messrs. 
Dunlop  respecting  the  price  of  iron,  and  received  the  foUowin;: 
answer :  **  Glasgow,  22nd  January,  1845.  We  shall  be  glad  (o 
supply  you  with  2,000  tons,  pigs,  at  65  shillings  per  ton,  net. 
delivered  here."  Messrs.  Higgins  wrote  the  following  reply: 
"Liverpool,  25th  January,  1845.  You  *say  658.  net,  for  2,000 
tons  pigs.  Does  this  mean  for  our  usual  four  months  bill  ?  Please 
give  us  this  information  in  course  of  post,  as  we  have  to  decide  with 
other  parties  on  Wednesday  next."  On  the  28th  Messrs.  Dunlop 
wrote:  "Our  quotation  meant  65«.  net,  and  not  a  four  months' 
bill."  This  letter  was  received  by  Messrs.  Higgins  on  the  SOih  of 
January,  and  on  the  same  day,  and  by  post,  but  not  by  the  fir!>t 
post  of  that  day,  they  dispatched  an  answer  in  these  terms  :  "  AVe 
will  take  the  2,000  tons  pigs,  you  offer  us.  Your  letter  crossed  oars 
of  yesterday,  but  we  shall  be  glad  to  have  your  answer  respecting 
the  additional  1,000  tons.     In  your  first  letter  you  omitted  to  state 

(1)  See  llomfhvhi  Fhr  luauraucf  Co.  Ch.  27,  28,  61  L.  J.  Ch.  373 ;  Re  Limd'" 
V.  Grant  (1879)  4  Ex.  Div.  216, 48  L.  J  and  Northern  Baiik  [1900]  1  Ch.  22li. 
Ex.  577  ;  Henihorn  v.  Fra^er  [1892]  2      69  L.  J.  Ch.  24,  81  L.  T.  512. 
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any  terms ;  hence  the  delay."  This  letter  was  dated  **  Slst  January."  Dunlop 
It  was  not  delivered  in  Glasgow  until  two  o'clock,  p.m.,  on  the  1st  hiogims. 
of  February,  and,  on  the  same  day,  Messrs.  Dunlop  sent  the  follow- 
ing reply :  "  Glasgow,  1st  February,  1845.  We  have  your  letter  of 
yesterday,  but  are  sorry  that  we  cannot  now  enter  the  2,000  tons 
pig  iron,  our  offer  of  the  28th  not  having  been  accepted  in  course." 
Messrs.  Higgins  wrote  on  the  2nd  February  to  say  that  they  had 
erroneously  dated  their  letter  on  the  31st  January,  that  it  was 
really  written  and  posted  on  the  30th,  in  proof  of  which  they  referred 
to  the  post  mark.  They  did  not,  however,  explain  the  delay  which 
had  taken  place  in  its  delivery.  The  iron  was  not  furnished  to 
them,  and  iron  having  risen  very  rapidly  in  the  market,  the 
question  whether  there  had  been  a  complete  contract  between 
these  parties  was  brought  before  a  court  of  law.  Messrs.  Higgins 
instituted  a  suit  in  the  Court  of  Session  for  damages,  as  for  breach 
of  contract.  The  defence  of  Messrs.  Dunlop  was,  that  their  letter 
of  the  28th,  offering  the  contract,  not  having  been  answered  in  due 
time,  there  had  been  no  such  acceptance  as  would  converC  that  offer 
into  a  lawful  and  binding  contract ;  that  their  letter  having  been 
deUvered  at  Liverpool  before  eight  o'clock  in  the  morning  of  the  30th 
of  January,  Messrs.  "^^Higgins  ought,  according  to  the  usual  practice  [  *38S  ] 
of  merchants,  to  have  answered  it  by  the  first  post,  which  left  Liver- 
pool at  three  o'clock  p.m.  on  that  day.  A  letter  so  dispatched  would 
be  due  in  Glasgow  at  two  o'clock,  p.m.,  on  the  3l8t  of  January ; 
another  post  left  Liverpool  for  Glasgow  every  day  at  one  o'clock, 
A.M.,  and  letters  to  be  dispatched  by  that  post  must  be  put  into  the 
office  during  the  preceding  evening,  and  if  any  letter  had  been  sent 
by  that  post  on  the  morning  of  the  3l8t,  it  must  have  been  delivered 
in  Glasgow  in  the  regular  course  of  post  at  eight  o'clock  in  the 
morning  of  the  Ist  of  February.  As  no  communication  from 
Messrs.  Higgins  arrived  by  either  of  these  posts,  Messrs.  Dunlop. 
contended  that  they  were  entitled  to  treat  their  offer  as  not 
accepted,  and  that  they  were  not  bound  to  wait  until  the  third  post 
delivered  in  Glasgow  at  two  o'clock  p.m.,  of  Saturday,  the  1st  of 
February  (at  which  time  Messrs.  Higgins'  letter  did  actually 
arrive),  before  they  entered  into  other  contracts,  the  taking  of  which 
would  disable  them  from  performing  the  contract  they  had  offered 
to  Messrs.  Higgins. 

The  cause  came  before  Lord  Ivory,   as  Lord  Ordinary,  who 
directed  an  issue,  which  he  settled  in  the  following  terms  : 

"Whether,  about  the  end  of  January,  1845,  Messrs.  Higgins 

7—2 
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DuNLop      purchased  from  Messrs.  Donlop,  2,000  tons  of  pig  iron,  at  the  price 

HiooiKs.  of  658.  per  ton,  and  whether  Messrs.  Dunlop  wrongfallj  failed  \fi 
deliver  the  same,  to  the  damage,  loss,  and  injary  of  the  pursaers? 
Damages  laid  at  6,000L"  This  issue  was  tried  before  the  Lord 
Justice  General,  when  it  appeared  that  the  letter  of  Messrs.  Higgins. 
accepting  the  offer,  was  written  on  the  80th ;  that  it  was  posted  a  short 
time  after  the  closing  of  the  bags  for  the  dispatch  at  three  o'clod^ 
P.M.,  on  that  day,  and  consequently  did  not  leave  Liverpool  till  the 
dispatch  at  one  o'clock  in  the  morning  of  the  dlst ;    that  in  conse- 

[  *384  ]  quence  of  *the  slippery  state  of  the  roads,  the  bag  then  sent  diii 
not  arrive  at  Warrington  till  after  the  departure  of  the  down  train 
that  ought  to  have  conveyed  it,  and  that  this  circamstacee 
occasioned  it  to  be  delayed  beyond  the  ordinary  hour  of  deliveir. 
The  Lord  Justicb  General  told  the  jury,  *'  that  he  adopted  the  law 
as  duly  expounded  in  the  case  of  Adams  v.  Lindsell  (i),  and  which 
is  as  follows  :  *  A.,  by  a  letter,  offers  to  sell  to  B.  certain  specified 
goods,  receiving  an  answer  by  return  of  post;  the  letter  being 
misdirected,  the  answer  notifying  the  acceptance  of  the  offer  arrived 
two  days  later  than  it  ought  to  have  done ;  on  the  day  following 
that  when  it  would  have  arrived,  if  the  original  letter  had  been 
properly  directed,  A.  sold  the  goods  to  a  third  person,"  and  in  which 
it  was  held  *'  that  there  was  a  contract  binding  the  parties  from  the 
moment  the  offer  was  accepted,  and  that  B.  was  entitled  to  recover 
against  A.  in  an  action  for  not  completing  his  contract.*' 

The  counsel  for  Messrs.  Dunlop  tendered  the  following  exceptions: 
The  first  exception  related  to  evidence,  and  alleged  ''that  no 
evidence  to  show  that  the  letter,  purporting  to  be  dated  on  the  31st, 
was  really  written  on  the  80th  of  January,  ought  to  have  been 
admitted."  The  other  exceptions  related  to  the  charge,  and  were  as 
follow : 

2.  Li  so  far  as  his  Lordship  directed  the  jury,  in  point  of  la\r. 
that  if  Messrs.  Higgins  posted  their  acceptance  of  the  offer  in  due 
time,  according  to  the  usage  of  trade,  they  are  not  responsible  for 
any  casualties  in  the  Post  OfiSce  establishment. 

8.  In  so  far  as  his  Lordship  did  not  direct  the  jury,  in  point  of 
law,  that  if  a  merchant  makes  an  offer  to  a  party  at  a  distance,  hv 
post-letter,  requiring  to  be  answered  within  a  certain  time,  and  no 
answer  arrives  within  such  time  as  it  should  arrive,  if  the  party  had 

:  •385  ]       written  and  *poBted  his  letter  within  the  time  allowed,  the  offerer  i? 
free,  though  the  answer  may  have  been  actually  written  and  posted 
(1)  19  E.'B.  415  (1  B.  &  Aid.  681). 
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1  due   time,  if   he  is  not  proved  to  be   aware   of    accidental      Dumlop 
ircumstances  preventing  the  due  arrival  of  the  answer.  Hiogins. 

4.  In  80  far  as  his  Lordship  did  not  direct  the  jury,  in  point  of 
aw,  that  in  the  case  above  supposed,  if  an  answer  arrives,  bearing 
k  date  beyond  the  time  limited  as  above  for  making  answer,  and 
Lrrives  by  a  maU,  and  is  delivered  at  a  time  corresponding  to  such 
late,  the  o£ferer  is  entitled  to  consider  himself  free  to  deal  with  the 
;ood8  as  his  own,  either  to  sell  or  to  hold,  if  he  be  not  in  the  know* 
ledge  that  the  answer  received  was  truly  written  of  an  earlier  date, 
ftnd  delayed  in  its  arrival  by  accident. 

5.  In  so  far  as  his  Lordship  did  not  direct  the  jury,  in  point  of 
law,  that  in  case  of  failure  to  deliver  goods  sold  at  a  stipulated 
price,  and  immediately  deliverable,  the  true  measure  of  damage  is 
the  difference  between  the  stipulated  price  and  the  market  price,  on 
or  about  the  day  the  contract  is  broken,  or  at  or  about  the  time 
Nvhen  the  purchaser  might  have  supplied  himself. 

These  exceptions  were  afterwards  argued  before  the  Judges  of  the 
First  Division,  who  pronounced  an  interlocutor,  disallowing  the 
exceptions;   and  that  interlocutor  was  the  subject  of  the  present 

appeal. 

Mr.  Bethell  and  Mr.  Anderson  for  the  appellants : 

The  question  raised  in  this  case  is  one  of  considerable  importance, 
and  the  decision  of  it  in  accordance  with  the  judgment  of  the  Court 
below,  will  have  the  effect  of  rendering  the  acceptance  of  contracts 
a  matter  of  doubt  and  uncertainty.   If  the  decision  of  the  Judges  of 
the  Court  of  Session  is  right,  a  contract  is  complete  when  the 
iicceptance  of  the  offer  to  enter  into  it  is  posted,  although  such 
acceptance  may  not  reach  the  person  who  made  the  offer  till  long   * 
ftiter  the  time  at  which,  by  the  usage  of  trade,  he  is  entitled  to 
expect  it.     Such  a  decision,  if  ^unreversed,  will  leave  the  person       [  *38<s  ] 
making  an  offer  under  the  necessity  of  waiting  for  an  indefinite  time 
in  order  to  know  whether  his  offer  has  been  accepted.     During  all 
this  time  he  will  be  restrained  from  freely  dealing  with  his  own 
property. 

The  exceptions  here  ought  to  have  been  sustained  by  the  Court, 
'l^he  first  of  them  relates  to  the  evidence  offered  at  the  trial.  That 
evidence  was  improperly  admitted.  The  Court  ought  not  to  have 
received  evidence  to  contradict  a  written  document.  When  a  letter 
18  Bent  to  a  party,  he  has  a  right  to  assume  that  it  is  properly 
imtten,  and  is  entitled  to  rely  on  its  contents.      He  is  at  least 
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DuHLOP  entitled  to  do  so  as  against  the  writer  of  the  letter.  The  writer  is 
HiGoiKs.  ^o^  ^^  liberty  to  show  those  contents  to  be  erroneous :  at  all  events 
he  is  not  at  liberty  to  do  so  after  the  person  receiving  it  has  acted 
upon  it,  and  thus  to  affect  the  rights  of  that  party,  and  to  give  him- 
self rights  to  which,  if  the  letter  had  been  correctly  written,  he 
would  not  have  been  entitled.  To  admit  such  evidence  is  to  unsettle 
all  the  rules  of  business,  and  to  prevent  commercial  men  acting  wiUi 
that  certainty  and  confidence  which  are  necessary  for  the  proper 
conduct  of  commercial  afiiairs. 

(The  Lord  Chancellor  :  When  a  party  sends  a  letter,  actually 
sent  on  the  80th,  but  dated  by  mistake  on  the  Slst,  may  he  not 
show  that  that  date  has  been  put  in  by  mistake  ?) 

It  might  be  difficult  to  maintain  the  simple  negative  of  that 
question,  but  in  considering  the  admissibility  of  such  evidence,  all 
the  circumstances  of  the  case  must  be  referred  to.  In  the  present 
case,  for  instance,  as  the  letter  was  received  on  a  day  after  that  of 
its  datCi  and  when,  therefore,  the  person  receiving  it  had  no  reason  to 
suspect  that  the  date  was  erroneously  given,  his  rights  ought  not  to 
be  affected  by  a  subsequent  explanation ;  and  the  evidence  intended 
to  afford  that  explanation  ought  not  therefore  to  have  been  admitted. 
[  387  ]  Then  as  to  the  second  exception :  if  a  letter  sent  is  posted  in  due 

time,  but  is  not  received  in  due  time,  who  is  to  bear  the  loss  conse- 
quent upon  its  non-delivery?  Certainly  not  the  person  to  whom  it 
is  sent.  The  fact  that  it  is  sent  by  the  Post  Office  makes  no  differ- 
ence in  the  matter  (i).  It  is  the  same  as  if  the  letter  was  sent  by  a 
special  messenger,  in  which  case  it  is  plain  that  the  person  sending 
the  messenger  would  be  responsible  for  any  accident  or  delay.  The 
appellants  are  not  to  be  made  responsible  for  the  casualties  of  the 
Post  Office,  and  surely  they  cannot  be  made  so  in  a  case  in  which 
the  persons  sending  an  answer  to  an  offer  which  they  had  made, 
totally  disregarded  the  ordinary  usages  of  commercial  houses  as  to 
the  time  of  sending  such  answer. 

The  clear  principle,  set  forth  in  the  third  objection,  is  that  which 
ought  to  be  adopted  in  all  cases  of  this  kind.     Where  an  individual 

(1)  But  see  Kvfh  [sic]  v.  Weston ^  3  did  not  arrive  at  Genoa  till  a  month 

Esp.  54.    There  a  letter,  containing  a  after   the    bill    became    due.    Lord 

bill  of  exchange,  drawn  on  a  house  at  Kenyon    held  that  sufficient   notico 

Genoa,  was  put  into  the  London  Post  had  been  given,  for  that  the  parties 

Office  on  the  first  Italian  post  day,  could  not  foresee  that  the  post  would 

but,  from  the  disturbed  state  of  Italy,  be  interrupted. 
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makes  an  offer  by  post,  stipulating  for,  or,  by  the  nature  of  the      Dunlop 
business,  having  the  right  to  expect,  an  answer  by  return  of  post,      HioaiNs. 
the  offer  can  only  endure  for  a  limited  time,  and  the  making  of  it  is 
accompanied  by  an  implied  stipulation  that  the  answer  shall  be  sent 
by  return  of  post.    If  that  implied  stipulation  is  not  satisfied,  the 
person  making  the  offer  is  released  from  it.    When  a  person  seeks 
to  acquire  a  right,  he  is  bound  to  act  with  a  degree  of  strictness, 
such  as  may  not  be  required  where  he  is  only  endeavouring  to  excuse  . 
himself  from  a  liability.     The  question  of  reasonableness  of  notice, 
which  may  be  admitted  in  cases  of  bills  of  exchange,  cannot  be 
introduced  in  a  case  where  one  party  seeks  to  enforce  on  ^another       C  *^^  ] 
the  acceptance  of  a  contract.    A  bill  of  exchange  is  already  a  binding 
contract;  no  new  right  is  acquired   by   notice;  it  is  merely  a 
necessary  proceeding  to  enable  the  party  giving  it  to  enforce  a  right 
previously  created. 

Then  as  to  the  exception.  In  the  case  of  a  contract,  the  accept- 
ance of  the  offer  creates  the  contract ;  the  acceptance  implies  that 
both  parties  have  knowledge  of  all  the  circumstances.  On  principle, 
it  is  plain  that  the  acceptance  should  be  immediate,  and  that  if 
there  is  a  delay  in  making  that  acceptance  known,  the  offerer  is 
free.  In  order  to  make  the  contract  perfect,  there  ought  to  have 
l>een  a  co-existing  assent :  Countess  of  Dunmore  v.  Alexander  (i), 
There,  a  lady  having  written  to  another  to  engage  a  servant  for  her, 
and  then  sent  a  second  letter  to  countermand  the  first,  and  the  two 
letters  having  been  delivered  to  the  servant,  simultaneously,  it  was 
held  that  there  was  not  a  complete  contract,  and  that  the  servant 
was  not  entitled  to  wages.  The  Court  of  King's  Bench,  in  Head  v. 
Diffgan  (2),  acted  upon  the  same  principle.  There,  A.  and  B.  being 
together,  B.  offered  goods  to  A.  at  a  certain  price,  and  gave  A.  three 
days  to  make  up  his  mind.  The  Court  held  that  this  was  not  an 
absolute  bargam,  and  that  within  the  three  days  B.  had  a  right  to 
retract. 

Such  are  the  principles  which  ought  to  govern  this  case.  Then 
as  to  authority.  It  is  curious  enough  that  this  exact  question  seems 
never  to  have  arisen.  That  circumstance  is  some  proof  of  the  clear- 
ness of  the  principle  which  is  applicable  to  such  transactions,  for 
had  there  been  any  question  as  to  that  principle — had  it  been 
doubtful  whether  delay  might  be  excused,  and  whether,  in  spite  of 
delay,  a  party  guilty  of  it  might  not  still  insist  on  a  contract  being 

(1)  9  Shaw  &  Dunl.  190.  covered  by  later  authority.— F.  P.]. 

(2)  3  Man.  &  Ky.  97  [completely 
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Dmf  LOP      complete,  eases  must  have  arisen  as  to  the  degree  of  laxity  permiUd 

HiQOTNs.     hy  the  law  in  the  acceptance  of  contracts.    None  such  is  to  be  found. 

[  •389]       The  case  of  Adams  v.  ^LindseU  (i),  was  the  authority  adopted  by 

the  Lord  Justice  General  in  hU  direction  to  the  jury  :  bat  that 

case  does  not  justify  his  ruling. 

(The  Lord  Chancellor  :  If  the  letter  of  acceptance  is  sent  in  the 
usual  way,  is  the  sender  still  responsible  for  its  due  delivery  ?) 

If  not,  then  both  parties  are  free.     One  cannot  be  bound  while  tht> 
other  is  free.    Each  party  takes  an  equal  risk.    But   supposing 
delay  is  to  be  permitted,  to  what  extent  is  it  to  be  allowed  ?    May 
the  delay  last  one,  two,  or  three  days,  or  a  week,  or  a  fortnight,  or 
a  month  ?    If  any  delay  is  to  be  permitted,  the  extent  of  it  must  Ik 
defined.     Otherwise,  all  commercial  matters  will  be  in  a  state  of 
perpetual  uncertainty.    But,  in  fact,  no  delay  is  allowed.     Each 
party  is  bound  to  write  by  return  of  post,  and  each  is  liable  to  the 
consequences  of  his  own  letter  arriving  in  time.     Such  appears  to 
be  the  mercantile  usage  on  the  subject.    When  an  offer  is  made  bv 
one  merchant  to  send  to  another  a  particular  commodity  which 
varies  in  price,  that  offer  is  made  subject  to  the  obligation  of  ib 
being  answered  by  return  of  post.    It  is  therefore  an  offer  subject 
to  a  condition.    It  is  conditional,  in  point  both  of  time  and  manner 
of  acceptance.    As  to  time,  the  offer  enures  till  it  can  be  answered 
by  return  of  post.    If  it  is  made  on  a  condition,  then  it  is  clearly 
not  binding  till  that  condition  shall  be  accepted.    Here,  too,  the 
condition  is  a  condition  precedent.     Nothing,  therefore,  can  be 
substituted  for  it. 

(The  Lord  Chancellor  :   Where  is  this  condition  imposed  ?) 

In  mercantile  usage,  founded  on  law.  The  legal  condition  is  to 
return  an  answer  in  a  particular  time.  Mercantile  usage  has  fixed 
that  time  as  the  return  of  post.  No  decision  has  ruled,  as  a  point 
of  legal  principle,  that,  if  an  individual  addressed  fails  in  performiBg 
this  condition,  still  that  the  person  making  the  offer  is  bound.  The 
[  *390  ]  "^principle  of  the  Scotch  law,  as  stated  in  M'Douairs  Institutes,  is 
the  other  way.  It  is  there  said (2),  ''conditional  obligationsi 
properly  so  termed,  are  presently  binding  and  irrevocable,  and  only 
the  effect  is  suspended,  but  sometimes  the  obligation  is  only  to  1^ 
contracted  upon  a  condition  which  affects  the  very  substance  of  it. 

(1)  19  E.  E.  415  (1  B.  &  Aid.  C81).  (2)  Bk.  1,  tit.  4,  p.  98,  fol.  ed. 
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hns  an  offer  has  an  implied  condition  of  acceptance,  whereby  alone  duklop 
le  consent  of  the  other  party  accedes  and  converts  the  offer  into  a  hiogivs. 
mtract ;  so  that  it  is  not  binding,  but  ambulatory  or  revocable,  till 
is  accepted  y  and  therefore  either  revocation  by  the  offerer,  or 
eath  of  either  party  before  acceptance,  voids  it.  The  same  rule 
olds  in  mntual  contracts — the  one  party  subscribing  is  not  bound 
11  the  other  subscribe  likewise."  The  law  of  England  is  in 
onformity  with  the  principle  of  the  Scotch  law. 

As  the  revocation  by  either  party  before  acceptance  makes  the 
>ffer  void,  the  acceptance  of  the  other  side  must  be  notified  within 
i  definite  period  of  time :  Stair's  Institutes  (]).     This  rule  of  notifi- 
»tion  is  a  condition  precedent  in  the  English  as  well  as  the  Scotch 
law.    This  principle  was  acted  on  by  the  Court  of  King's  Bench  in 
tihe  case  of  Davison  v.  Mure  (2).    That  was  the  case  of  a  ship  which 
was  captured  by  the  Americans  while  under  convoy.     The  condition 
there  was  that  the  master  should  make  the  best  defence,  and  with- 
out it  appeared  to  a  court-martial  that  he  had  done  so,  he  was  not 
to  be  allowed  to  recover.     It  was  held  that  this  condition  was  a 
condition  precedent.     The  same  doctrine  was  applied  by  that  Court 
to  the  condition  in  a  policy  of  insurance  against  fire,  that  the  party 
shoald  obtain  a  certificate  from  the  rector  of  his  parish,  and  a 
certain  number  of  the  inhabitants,  before  entitling  himself  to  pay- 
ment of  his   claim   for  loss:    Worsley  v,  Wood{d).    If  this   is  a 
condition  precedent,   then  it  *must  be  exactly  performed,  and       [  ^.m  ] 
nothing  can  be  substituted  for  it.     In  this  respect  there  is  a  differ- 
ence between  a  condition  precedent  and  a  condition  subsequent. 
The  former  must  be  performed  before  an  estate  can  vest ;  while  the 
performance  of  the  latter,  which  is  intended  to  defeat  an  existing 
estate,  may  be  dispensed  with.    The  act  of  God,  the  King's  enemies, 
or  the  impossibility  of  performance,  will  furnish  an  excuse  as  to  a 
condition  subsequent.     This  is  a  settled  principle  of  our  law,  and 
the  case  of  Brodie  v.  Todd  (4)  shows  that  the  law  of  Scotland  recog- 
nises the  same  rule.    In  that  case,  Arnot,  a  merchant  of  Leith, 
Agreed  to  purchase  from  Todd  &  Co.  of  Hull,  goods  which  were  to 
^  paid  for  by  his  acceptance.    They  put  the  goods  on  board  a  vessel 
At  Hall ;  enclosed  a  bill  of  lading  and  a  draft  for  the  price,  in  a 
letter,  advising  Arnot  of  the  shipment,  and  requesting  him  to  return 
the  draft  accepted  "  in  course.'*     This  letter  was  received  by  Arnot 
on  the  morning  of  the  24th  of  April,  and  if  answered  by  him  by 

(1)  Tit.  2,  B.  8.  (3)  3  E.  E.  323  (6  T.  R  710). 

(2)  3  Doug.  28.  (4)  17  Fac.  Col.  Dec.  20,  May,  1814. 
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DuNLop      return  of  post,  the  answer  might  have  been  received  by  Todd  &  Co. 

iriGGiNs.  *  01^  ^^6  morning  of  the  26th.  Arnot,  however,  did  not  answer  it  till  \ 
that  day,  when  he  sent  back  the  draft  accepted.  In  the  course  of 
the  26th,  Todd  &  Co.  not  having  received  the  draft  as  expected, 
re-landed  the  goods.  Arnot  brought  an  action ;  and  the  question 
was,  wl\ether  the  request  to  return  "in  course,"  meant  a  return  by 
the  earliest  post,  and  constituted  a  condition  precedent.  The  Lords 
held  that  the  words  meant  by  return  of  post,  and  did  constitute  a 
condition  precedent,  and  consequently  that  no  action  was  maintain- 
able  by  Arnot,  since  he  had  not  complied  with  the  condition  on 
which  the  bargain  was  made.  That  case  is  completely  decisive  as 
to  what  is  the  doctrine  of  the  Scotch  law,  and  must  govern  the 
decision  here. 

f  *392 1  (The  Lord  Chancellor  :  Is  it  not  a  question  of  fact,  ^whether 

the  posting  of  the  letter,  in  this  case,  on  the  80th  of  January,  was 
not  a  compliance  with  the  duty  of  the  party  ?  Here  is  no  distinct 
stipulation — it  is  all  matter  of  inference.  The  question  is,  whether 
putting  in  the  post  is  not  a  virtual  acceptance,  though  by  the 
accident  of  the  post  it  does  not  arrive.  In  the  case  quoted,  one 
whole  day  was  allowed  to  intervene.  But  in  this  case,  if  putting 
the  letter  in  the  post  is  a  compliance  with  the  condition,  there  i^ 
an  end  of  the  question.) 

That  would  be  so,  if  it  was  a  condition  subsequent,  for  then  some* 
thing  could  be  substituted  for  actual  performance.  But  this  is  a 
condition  precedent,  and  must  be  literally  performed. 

In  considering  this  question,  Lord  Jeffrey  observed,  *^  The 
party  here  only  says,  *  If  I  do  not  hear  by  retiun  of  post.'  I  have 
yet  to  learn  that  the  return  of  post  is  like  the  return  of  the  sun  to 
the  meridian  at  a  particular  time.  I  do  not  think  that  the  use  of 
such  a  phrase  is  equivalent  to  the  stipulation  of  a  particular  time. 
I  am  inclined  to  hold  that  the  return  of  post  means  the  actual 
return  of  the  post.  And  the  species  facti  here  was,  the  letter 
accepting  the  offer  having  been  sent  in  due  time  to  the  Post  Office, 
that  it  did  come  to  hand  at  the  hour  at  which,  according  to  the 
usual  time  required  for  its  transmission,  it  should  have  come.  But 
the  actual  course  of  that  post  was  not  till  the  morning  of  the 
1st  February."  And  the  learned  Judge  Justifies  his  doctrine  by 
referring  to  the  case  of  the  post  coming  by  sea,  where  a  general 
average  time  is  fixed,  but  where  return  of  post  is  not  calculated  by 
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that  average,  but  by  the  actual  arrival  of  the  post ;  and  then  he      Dqnlof 
supposes  a  universal  snow  storm  affecting  the  delivery  by  land,      HiooiMa 
and  argues  that  if  matter  of  that  general  notoriety  would  affect  the 
question,  so  does  any  other  accident  to  the  post  although  not  so 
generally  known.      But  surely  this  is    giving  an  entirely  new 
interpretation  to  mercantile  contracts,  and  is  making  accidental 
circumstances  or  natural  *delays,  always  counted  upon,  furnish      C  *^^^  1 
ground  for  the  construction  of  a  delay  occasioned  by  an  accident 
which  neither  party  anticipated.     Besides,  it  is  clear  on  the  facts 
here,  that  had  the    letter  been  put  into  the  early  post  of  the 
30th  January,  this  accident  would  not  have  befallen  it;  so  that 
the  accidental  delay  in  the  Post  Office  was  really  the  consequence 
of  the  delay  in  posting  the  letter,  and  was  so  far  attributable  to  the 
respondents. 

They  cannot,  therefore,  claim  any  advantage,  from  their  accept- 
ance of  the  contract,  which  acceptance  they  did  not  notify,  nor 
condemn  the  other  parties  for  non-performance  of  a  contract,  the 
acceptance  of  which  they  did  not  know.  It  is  the  acceptance 
which  completes  the  contract.  The  agreement  is  not  suspended 
till  the  offerer  has  actually  received  notice  of  the  acceptance,  but 
only  until  he  might  have  received  notice,  had  that  notice  been 
forwarded  at  the  earliest  moment.  This  is  the  rule  declared  in 
Bell's  Principles  of  the  Law  of  Scotland  (i),  and  this  rule  must  be 
applied  to,  and  must  govern  the  decision  of  the  present  case. 

Then  as  to  the  question  of  damages :  There  was  no  proof  that 
there  had  been  one  shilling  of  special  damage  arising  from  the 
non-performance  of  the  contract  by  the  appellants :  the  damages 
must  therefore  be  calculated  in  the  ordinary  way.  The  fifth 
exception  shows  that  there  was  a  complete  breach  of  the  agree- 
ment on  the  2nd  of  February,  and  the  damages  should  have  been 
calculated  on  the  price  of  pig  iron  at  that  time. 

(The  Lord  Chancellor  :  But  was  not  that  simply  a  question  for 
the  jury,  and  not  ground  for  a  bill  of  exceptions?) 

It  was  not.     It  was  a  question  on  which  the  jury  should  have 
received  a  direction  as  to  the  law :  Watt  v.  Mitchell  (2).     The  cases 
of  Gainsford  v.  Carroll  (3),  and  Shaw  *v.  Holland  (4),  clearly  show       [  •3»4  j 
what  is  the  law  on  this  subject,  namely,  that  in  an  action  for  the 
non-delivery  of  goods  on  a  given  day,  pursuant  to  contract,  the 

(1)  Page  35,  8.  78.  (3)  26  R.  E.  495  (2  B.  &  C.  624). 

(2)  1  DunL,  BeU  4l  M.  1157.  (4)  71  B.  E.  596  (15  M.  &  W.  136). 
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DUNLOP      proper  measure  of  damages  is  the  difference  between  the  contrad 


r. 


HIOOIH0.  price  and  the  market  price  on  the  day  when  the  contract  wai 
broken,  allowing  the  purchaser  however  a  reasonable  time  to 
purchase  the  article  for  which  he  had  contracted. 

Mr.  Stuart  Wortley  and  3/r.  Htfgh  Hill  for  the   respondente, 
were  not  called  on. 

The  Lord  Chancellob: 

My  Lords,  everything  which  learning  or  ingenuity  can  8ugger^t 
on  the  part  of  the  appellants,  has  undoubtedly  been  suggested  on 
the  part  of  the  learned  counsel  who  have  just  addressed  the  Honst: 
and  if  your  Lordships  concur  in  my  view,  that  they  have  failed  ii) 
making  out  their  case,  you  will  have  the  satisfaction  of  knowing 
that  you  have  come  to  that  conclusion  after  having  had  everythin;; 
suggested  to  you  that  by  possibility  could  be  advanced  in  favonr  o! 
this  appeal. 

The  case  certainly  appears  to  me  one  which  requires  great 
ingenuity  on  the  part  of  the  appellants,  because  I  do  not  think 
that,  in  the  facts  of  the  case,  there  is  anything  to  warrant  the 
appeal.     The  contest  arises  from  an  order  sent  from  Liverpool  to 
Glasgow,  or  rather  a  proposition  sent  from  Glasgow  to  Liverpool, 
and  accepted  by  the  house  at  Liverpool.     It  is  unnecessary  to  go 
earlier  into  the  history  of  the  case  than  the  letter  sent  from  Liver- 
pool by  Higgins,  bearing  date  the  81st  of  January.    A  propositiofl 
had  been  made  by  the  Glasgow  house  of  Dunlop,  Wilson  &  Co.,  to 
sell  2,000  toQs  of  pig  iron.    The  answer  is  of  that  date  of  tbe 
Slst  of  January:  **  Gentlemen, — We  will  take  the  2,000  tons,  pigs,    ! 
you  offer  us.'*     Another  part  of  the  letter  refers  to  other  arrange- 
[  *305  ]      ments  ;  but  there  is  a  distinct  *and  positive  offer  to  take  the  2,000    ' 
tons  of  pigs.     To  .that  letter  there  is  annexed  a  postscript  in  which 
they  say,  '*  We  have  accepted  your  offer  unconditionally  ;  but  ve 
hope  you  will  accede  to  our  request  as  to  delivery  and  mode  of    I 
payment  by  two  months'  bill." 

That,  my  Lords,  therefore,  is  an  unconditional  acceptance,  b;  | 
the  letter  dated  the  81st  of  January,  which  was  proved  to  have  beeu 
put  into  the  Post  Office  at  Liverpool  on  the  80th ;  but  it  was  not 
delivered,  owing  to  the  state  of  severe  frost  at  that  time,  which  I 
delayed  the  mail  from  reaching  Glasgow  at  the  time  at  which,  in  j 
the  ordinary  course,  it  would  have  arrived  there.  The  letter  having  \ 
been  put  in  on  the  80th  of  January,  it  ought  to  have  arrived  af    I 
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Glasgow  on  the  following  day,  but  it  did  not  arrive  till  the  Ist  of      Duklop 
February.  Higoins. 

It  appears  that  between  the  time  of  writing  the  ofifer  and  the 
Ist  of  February,  the  parties  making  the  offer  had  changed  their 
minds ;  and  instead  of  being  willing  to  sell  2,000  tons  of  pig  iron 
on  the  terms  proposed,  they  were  anxious  to  be  relieved  from  that 
stipulation,  and  on  that  day,  the  1st  of  February^  they  say,  ''  We 
have  yours  of  yesterday,  but  are  sorry  that  we  cannot  enter  the 
2,000  tons  of  pig  iron,  our  offer  of  the  28th  not  having  been 
nccepted  in  course.*' 

Under  these  circumstances,  the  parties  wishing  to  buy,  and  by 
their  letter  accepting  the  offer,  instituted  proceedings  in  the  Court 
of  Session  for  damages  sustained  by  the  non-performance  of  the 
contract.  And  the  first  question  raised  by  the  first  exception  applies 
not  to  the  summing-up  of  the  learned  Judge,  but  to  the  admission 
of  evidence  by  him ;  for  connected  with  that  admission  of  evidence 
is  the  first  exception.  I  need  hardly  say  but  little  on  this  point, 
bat  as  it  formed  part  of  the  proceedings  on  which  the  judgment 
must  ultimately  be  pronounced,  I  will  very  shortly  call  your  Lord* 
ships'  attention  to  the  proposition  presented  for  your  decision  by 
that  first  exception. 

My  Lords,  the  exception  states,  "  that  the  pursuers  ♦having  [  •396  ] 
admitted  that  they  were  bound  to  answer  the  defenders'  offer  of  the 
28th,  by  letter  written  and  posted  on  the  30th,  and  the  only  answer 
received  by  the  defenders,  being  admitted  to  be  dated  on  the  Slst  of 
January,  and  received  in  Glasgow  by  the  mail,  which  in  due  course 
ought  to  bring  the  Liverpool  letters  of  the  Slst,  but  not  Liverpool 
letters  of  the  SOth,  it  is  not  competent  in  a  question  as  to  the  right 
of  the  defenders  to  withdraw  or  fall  from  the  offer,  to  prove  that  the 
letter  bearing  date  the  Slst  of  January,  was  written  and  dispatched 
from  Liverpool  on  the  SOth,  and  prevented  by  accident  from  reaching 
Glasgow  in  due  course,  especially  as  it  is  not  alleged  that  the 
defenders  were  aware  (previous  to  the  Srd  of  February)  of  any  such 
accident  having  oc<mrred." 

The  counsel  tor  the  pursuer  answered,  that  nothing  had  been 
stated,  but  that  the  pursuers  were  bound  instantly  to  answer  the 
defenders'  offer  of  the  28th  of  January,  and  that  according  to  the 
practice  of  merchants,  it  was  sufficient  if  that  letter  was  answered 
on  that  day  on  which  it  was  received. 

The  LoBD  JusiicB  Gbneral  did  overrule  the  objection,  and 
admitted  the  evidence. 
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Pdnlop  The  exception  is  that  the  learned  Judge  was  wrong  in  permitting: 

HiGoiKg.  the  pursuer  to  explain  his  mistake.  The  proposition  is,  that  if  t 
man  is  bound  to  answer  a  letter  on  a  particular  day,  and  by  mistake 
puts  a  date  in  advance,  he  is  to  be  bound  by  his  error,  whether  h 
produces  mischief  to  the  other  party  or  not.  It  is  unnecessary  to 
do  more  than  state  this  proposition  in  order  to  induce  yoa  to  assent 
to  the  view  I  take  of  the  objection,  and  to  come  to  the  conclnsion 
that  the  learned  Judge  was  right  in  allowing  the  pursuer  to  go  into 
evidence  to  show  the  mistake. 

I  pass  on  then  to  the  fourth  exception  which  is  connected  with 
this  point,  and  which  states  that  his  Lordship  did  not  direct  the 
jury  in  point  of  law ;  that  in  the  case  above  supposed,  if  an  answer 
arrives,  bearing  a  date  beyond  the  time  limited  as  above  for  makiof.^ 
[  '397  ]       answer,  and  *arrives  by  a  mail,  and  is  delivered  at  a  time  corre- 
sponding to  such  date,  the  offerer  is  entitled  to  consider  himself  tree 
to  deal  with  the  goods  as  his  own,  either  to  sell  or  to  hold,  if  he  was 
not  in  the  knowledge  that  the  answer  received  was  duly  written  at 
an  earlier  date,  and  delayed  in  its  arrival  by  accident ;  that  is  t-) 
say,  that  if  a  letter  bears  a  date  which,  on  the  face  of  it,  shows  that 
it  was  written  erroneously,  nevertheless  the  party  is  bound  by  the 
date  so  written  on  the  face  of  the  letter,  and  you  cannot  go  into  the 
circumstances  to  explain  how  it  happened  that  the  letter  did  not 
arrive  in  time,  but  that  you  are  bound  to  assume  that  it  arrived  on 
the  day  mentioned,  and  the  party  cannot  give  any  evidence  in 
explanation. 

My  Lords,  that  falls  with  the  other  exception,  and  the  two  together 
go  for  nothing.  I  merely  state  it  for  the  purpose  of  asking  your 
Lordships  to  concur  in  the  opinion  that  I  have  formed — that  the 
learned  Judge  was  correct  in  the  mode  in  which  he  left  the  question 
to  the  jury,  and  consequently  that  on  that  point  the  bill  of  exceptions 
cannot  be  supported. 

The  next  exception  to  be  considered  is  the  second,  and  that  raises 
a  more  important  question,  though  not  one  attended  with  much 
difficulty.  The  exception  is,  that  his  Lordship*  did  direct  the  jury 
in  point  of  law,  that  if  the  pursuers  posted  their  acceptance  of  the 
offer  in  due  time,  according  to  'the  usage  of  trade,  they  are  not 
responsible  for  any  casualties  in  the  Post  Office  establishment. 

Now,  there  may  be  some  little  ambiguity  in  the  construction  of 
that  proposition.  It  proceeds  on  the  assumption  that,  by  the  usage 
of  trade,  an  answer  ought  to  have  been  returned  by  the  post,  and 
that  the  30th  was  the  right  day  on  which  that  answer  ought  to  have 
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)een   notified.     Then  comes  the  question,  whether,  under  those      dunlop 
ircumstances,  that  being  the  usage  of  trade,  the  fact  of  the  letter      hiooins. 
)eing  delayed,  not  by  the  act  of  the  party  sending  it,  but  by  an 
kccident  connected  with  the  post,  the  party  so  *putting  the  letter       [  *398  ] 
n  on  the  right  day  is  to  lose  the  benefit  which  would  have  belonged 
\jo  him  if  the  letter  had  arrived  in  due  course  ? 

I  cannot  conceive,  if  that  is  the  right  construction  of  the  direction 

r>f  the  learned  Judge,  how  any  doubt  can  exist  on  the  point.     If  a 

party  does  all  that  he  can  do,  that  is  all  that  is  called  for.     If  there 

is  a  usage  of  trade  to  accept  such  an  offer,  and  to  return  an  answer 

to  such  an  offer,  and  to  forward  it  by  means  of  the  post,  and  if  the 

party  accepting  the  offer  puts  his  letter  into  the  post  on  the  correct 

day,  has  he  not  done  every  thing  he  was  bound  to  do  ?    How  can 

he  be  responsible  for  that  over  which  he  has  no  control  ?    It  is  not 

the  same  as  if  the  date  of  the  party's  acceptance  of  the  offer  had 

})een  the  subject  of  a  special  contract :  as  if  the  contract  had  been, 

''  I  make  you  this  offer,  but  you  must  return  me  an  answer  on  the 

30ih,  and  on  the  earliest  post  of  that  day."     The  usage  of  trade 

would  require  an  answer  on  the  day  on  which  the  offer  was  received, 

and  Messrs.  Higgins,  therefore,  did  on  the  80th,  in  proper  time, 

return  an  answer  by  the  right  conveyance — the  Post  Office. 

If  that  was  not  correct,  and  if  you  were  to  have  reference  now  to 
any  usage  constituting  the  contract  between  the  parties  a  specific 
contract,  it  is  quite  clear  to  me  that  the  rule  of  law  would  neces- 
sarily be  that  which  has  obtained  by  the  usage  of  trade.     It  has 
been  so  decided  in  cases  in  England,  and  none  has  been  cited  from 
Scotland   which  controverts  that  proposition;  but   the   cases   in 
England  pat  it  beyond  all  doubt.     It  is  not  disputed — it  is  a  very 
frequent  occurrence,  that  a  party  having  a  bill  of  exchange,  which 
he  tenders  for  payment  to  the  acceptor,  and  payment  is  refused,  is 
bound  to  give  the  earliest  notice  to  the  drawer.     That  person  may 
be  resident  many  miles  distant  from  him  ;  if  he  puts  a  letter  into 
the  post  at  the  right  time,  it  has  been  held  quite  sufficient ;  he  has 
done  all  that  he  is  expected  to  do  as  far  as  he  is  concerned ;  he 
•has  put  the  letter  into  the  post,  and  whether  that  letter  be  delivered,       [  •399  ] 
or  not,  is  a  matter  quite  immaterial,  because,  for  accidents  happening 
at  the  Post  Office  he  is  not  responsible. 

My  Lords,  the  case  of  Stocken  v.  CoUin  (i),  is  precisely  a  case  of 
that  nature,  where  the  letter  did  not  arrive  in  time.    In  that  case 
Mr.  Baron  Pabkb  says,  "  It  was  a  question  for  the  jury  whether  the 
(1)  56  B.  R.  783  (7  M.  &  W.  613). 
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DuKiLop      letter  was  put  into  the  Post  OfiSce  in  time  for  delivery  on  the  28th. 

HIGGIK8.  '^^^  Post  Office  mark  certainly  raised  a  presumption  to  the  con- 
trary, but  it  was  not  conclusive.  The  jurors  have  believed  the 
testimony  of  the  witness  who  posted  the  letter,  and  the  verdict  was 
therefore  right.  If  a  party  puts  a  notice  of  dishonor  into  the  post, 
so  that  in  due  course  of  delivery  it  would  arrive  in  time,  he  has 
done  all  that  can  be  required  of  him,  and  it  is  no  faalt  of  his  if 
delay  occurs  in  the  delivery."  Mr.  Baron  Aldebson  says,  "The 
party  who  sends  the  notice  is  not  answerable  for  the  blander  of  the 
Post  Office.  I  remember  to  have  held  so  in  a  case  on  the  Norfolk 
circuit,  where  a  notice  addressed  to  Norwich  had  been  sent  to 
Warwick.  If  the  doctrine  that  the  Post  Office  is  only  the  agent  for 
the  delivery  of  the  notice,  was  correct,  no  one  could  safely  avail 
himself  of  that  mode  of  transmission.  The  real  question  is  whether 
the  party  has  been  guilty  of  laches.'' 

There  is  also  the  other  case  which  has  been  referred  to,  which 
declares  the  same  doctrine,  the  case  of  Adwns  v.  LindseU  (i).  That 
is  a  case  where  the  letter  went,  by  the  error  of  the  party  sending  it, 
to  the  wrong  place,  but  the  party  receiving  it  answered  it,  so  far  as  he 
was  concerned,  in  proper  time.  The  party,  however,  who  originallv 
sent  the  offer  not  receiving  the  answer  in  proper  time,  thought 
he  was  discharged,  and  entered  into  a  contract  and  sold  the  goods 

[  '400  ]  to  somebody  else.  The  question  *was,  whether  the  party  making 
the  offer  had  a  right  to  withdraw  after  notice  of  acceptance.  He 
sold  the  goods  after  the  party  had  written  the  letter  of  acceptance, 
but  before  it  arrived  he  said,  "  I  withdraw  my  offer."  Therefore 
he  said,  **  before  I  received  yom*  acceptance  of  my  offer  I  had  with- 
drawn it."  And  that  raised  the  question  when  the  acceptance  took 
place,  and  what  constituted  the  acceptance.  It  was  argued,  that 
'*  till  the  plaintiffs*  answer  was  actually  received,  there  could  be 
no  binding  contract  between  the  parties,  and  before  then  the 
defendants  had  retracted  their  offer  by  selling  the  wool  to  other 
persons."  But  the  Court  said,  "  If  that  was  so,  no  contract  could 
ever  be  completed  by  the  post,  for  if  the  defendants  were  not  bound 
by  their  offer  when  accepted  by  the  plaintiffs  till  the .  answer  was 
received,  then  the  plaintiffs  ought  not  to  be  bound  till  after  they 
had  received  the  notification  that  the  defendants  had  received  their 
answer  and  assented  to  it.  And  so  it  might  go  on  <id  infinitum' 
The  defendants  must  be  considered,  in  law,  as  making,  during  everj 
instant  of  the  time  their  letter  was  travelling,  the  same  identical 
(1)  19  E.  E.  415  (1  B.  &  Aid,  681). 
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offer  to  the  plaintiffs,  and  then  the  contract  is  completed  by  the       dunlop 
acceptance  of  it  by  the  latter/'  Hiocivs 

Those  two  cases  leave  no  doubt  at  all  on  the  subject.  Common 
sense  tells  as  that  transactions  cannot  go  on  without  such  a  rule, 
and  these  cases  seem  to  be  the  leading  cases  on  the  subject ;  and 
we  have  heard  no  authority  cited  which  in  the  least  degree  affects 
the  principle  on  which  they  proceed.  The  law  of  Scotland  appears 
to  be  the  same  as  the  law  of  England,  for  Mr.  Bell's  commentary 
lays  down  the  same  rule  as  existing  in  Scotland,  and  nothing  has 
been  stated  to  us  in  contradiction  of  his  opinion. 

Now  whether  I  take  that  proposition  as  conclusive  upon  the 
objection,  or  whether  I  consider  it  as  a  question  entirely  open, 
whether  the  putting  the  letter  into  the  post  was,  or  not,  in  time  to 
constitute  a  valid  acceptance,  it  appears  "^to  me  that  the  learned  [  ^'^^l  ] 
Judge  was  right  in  the  conclusion  to  which  he  came,  that  he  was 
right  in  the  mode  in  which  he  left  the  question  to  the  jury,  and 
that  he  was  not  bound  to  lay  down  the  law  in  the  manner  alleged 
in  the  bill  of  exceptions. 

The  next  exception  is  the  third,  which  says,  *'  In  so  far  as  his 
Lordship  did  not  direct  the  jury  in  point  of  law,  that  if  a  merchant 
makes  an  offer  to  a  party  at  a  distance,  by  post  letter,  requiring  to 
be  answered  within  a  certain  time,  and  no  answer  arrives  within 
such  time  as  it  should  arrive,  if  the  party  had  wTitten  and  posted 
his  letter  within  the  time  allowed,  the  offerer  is  free,  though  the 
answer  may  have  actually  been  written  and  posted  in  due  time,  if 
he  is  not  proved  to  be  aware  of  accidental  circumstances  preventing 
the  due  arrival  of  the  answer." 

That,  my  Lords,  raises  first  of  all  a  proposition  that  does  not 
arise  in  this  case  at  all.  It  assumes  a  contract  that  requires  an 
answer  within  a  certain  stipulated  time,  and  it  assumes  (which  is 
already  disposed  of  by  what  I  have  said  in  answer  to  the  second 
exception)  that  the  putting  a  letter  into  the  post  is  not  a  compliance 
with  the  requisition  of  the  offer.  But  there  is  no  special  contract 
here,  and  therefore  this  exception  cannot  be  maintained. 

We  have  now  come  to  the  fourth  exception,  which  I  have  already 
disposed  of ;  and  it  therefore  only  remains  to  call  your  Lordships' 
attention  to  the  fifth  exception  :  that  exception  is,  ''  in  so  far  as  his 
Lordship  did  not  direct  the  jury  in  point  of  law,  that  in  case  of 
failure  to  deliver  goods  sold  at  a  stipulated  price  and  immediately 
deliverable,  the  true  measure  of  damage  is  the  difference  between 
the  stipulated  price  and  the  market  price,  on  or  about  the  day  when 
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DuNLOP      the  contract  is  broken,  or  at  or  about  the  time  when  the  purclms^ 

HiooiNs.      might  have  supplied  himself." 

That  exception  raises  the  proposition  generally,  and  not,  as  thi 
learned  counsel  have  put  it  at  the  Bar,  on  the  absence  of  any  proof  <■ 

[  "402  ]      special  damage.    If  that  was  the  law,  *as  almost  every  case  mm 
differ  as  to  the  amount  of  damage,  and  the  circumstances  which' 
gave  rise  to  that  damage,  no  certainty  could  ever    exist  as  Wi 
the  law.     The  proposition  here  is,   that  if  a  party    proposed  to 
deliver  goods  at  a  certain  time,  the  damage  against  him  by  a  party  | 
who  suffers  by  his  default,  is  to  be  measured  by  the  market  prkr 
at  or  about  the  time  of  the  failure  of  the  contract.     They  say  yoo  are 
to  take  it  within  the  time  of  the  failure,  or  at  the  time  when  the  failure 
takes  place  and  the  contract  is  broken.     It  is  asserted  as  the  rale  of 
law,  that  that  is  the  measure  of  damage  that  the  party  is  to  receive. 
Now,  in  the  action   and  the  proceedings  here  for  damage,  the 
party  comes  to  receive  compensation  for  the  damage  that  he  ha^ 
sustained.     If  there  is  a  rule  established  that  in  a  certain  case  n 
certain  measure  of  damage  alone  ought  to  be  given,  the  jury  oughr 
not  to  be  permitted  to  go  out  of  that  general  rule ;  but  if  it  is  a 
question  in  the  breasts  of  the  jurors,  I  do  not  understand  bow  you 
can  tell  them  that  whether  they  give  l,000i  or  10,000Z.,  they  have 
not  done  what  is  proper.     The  learned  counsel  for  the  apl)eIlant^ 
felt  the  force  of  that  difficulty.     What  does  the  party  come  int*? 
Court  for  ?    To  obtain  compensation  for  the  other  party  not  havini: 
performed  his  contract.     What  was  there  for  the  pursuers  to  sho^y 
here  ?    That  they  had,  by  the  contract  between  themselves  and  the 
defenders,  become  entitled  to  2,000  tons  of  pig  iron,  and  that  ibe 
defenders  had  subjected  themselves  to  make  compensation  for  the 
damage  sustained  by  their  breaking  that  contract.     It  is  said  (bat 
the  Judge  should  have  told  the  jury  that  when  the  pursuers  first 
heard  that  the  defendants  would  not  perform  their  contract,  the 
pursuers  might  by  their  own  activity  have  put  themselves  into  a 
situation  to  sustain  a  smaller  amount  of  loss  than  they  have  sus- 
tained here,  and  that  they  are  not  entitled  to  recover  more  &»b 
that  smaller  amount.    But  were  the  pursuers  bound  to  do  this? 
[  ♦403  ]      They  had  entitled  themselves  to  2,000  tons  of  pig  *iron  ;  the  jurors 
had  to  ascertain  the  damage  that  had  arisen  from  the  non-fnlfil- 
ment  of  this  contract,    and,  in  my  opinion,  they  have  properly 
performed  the  duty  that  belonged  to  them  in  ascertaining  theamoQU^ 
of  that  damage.     Suppose,  for  instance,  a  party  who  has  agreed  to 
purchase  2,000  tons  of  pig  iron  on  a  particular  day,  has  himseli 
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entered  into  a  contract  with  somebody  else,  conditioned  for  the      Dunlop 

supply  of  2,000  tons  of  pig  iron  to  be  delivered  on  that  day,  and      higoins. 

that  he,  not  being  able  to  obtain  those  2,000  tons  of  pig  iron  on 

that  particular  day,  loses  the  benefit  arising  from  that  contract. 

If  pig  iron  had  only  risen  a  shilling  a  ton  in  the  market,  but  the 

pursuers  had  lost  1,0002.  upon  a  contract  with  aBailway  Company, 

in  my  opinion  they  ought  not  only  to  recover  the  damage  which 

would  have  arisen  if  they  had  gone  into  the  market  and  bought  the 

pig  iron  at  that  increased  price,  but  also  that  profit  which  would 

have  been  received  if  the  party  had  performed  his  contract.     No 

other  rule  is  reconcilable  with  justice,  nor  with  the  duty  which  the 

jury  had  to  perform — that  of  deciding  the  amount  of  damage  which 

the  party  has  suffered  by  the  breach  of  his  contract.    Most  cases  of 

contract  vary  from  each  other,  and  whatever  general  rules  there 

may  be  as  to  awarding  damages,  they  must  be  modified  by  the 

particular  cases  to  which  they  come  to  be  applied. 

We  have  nothing  to  do  here  but  to  look  to  the  law  of  Scotland, 
and  by  the  case  of  Watt  v.  Mitchell  (i),  no  doubt  is  left  as  to  what 
is  the  rule  of  law  in  Scotland,  namely,  that  the  measure  of 
damages  is  a  question  for  the  jury  upon  the  circumstances  of  each 
particular  case.  Lord  Medwin,  in  that  case,  goes  very  laboriously 
through  all  the  early  authorities  in  Scotland  on  the  subject,  and 
after  having  done  so,  draws  this  result  from  those  early  authorities ; 
he  says  (2),  ''  these  are  all  the  Scots  cases  referred  to,  and  I  certainly 
deduce  from  this  that  our  Court  rejects  *the  plea  of  the  defenders,  [  *^)^  1 
that  the  price  at  the  time  of  the  delivery,  as  the  time  when  the 
breach  of  contract  takes  place,  should  be  the  measure  of  the 
damages  due,  where  the  defender  has  failed  to  implement."  He, 
therefore,  in  terms,  on  the  authority  of  the  many  cases  he  refers  to, 
ultimately  lays  down,  that  that  is  not  the  law  of  Scotland ;  that 
the  law  of  Scotland  is  to  look  into  all  the  circumstances ;  that  the 
law  of  Scotland  will  do  what  now  a  jury  is  called  on  to  do  there, 
or  what  a  jury  is  called  on  to  do  here,  to  effectuate  and  sanction  the 
re-imbursing  of  the  party  who  has  sustained  loss  by  the  original 
contract,  and  that  without  reference  to  what  the  price  of  the 
article  at  the  particular  time  will  produce. 

In  what  I  have  now  said  I  have  wished  to  confine  myself  to  the  law 

of  Scotland ;  I  have  not  had  an  opportunity  of  saying  anything  on  the 

subject  of  the  law  of  England.    I  am  contemplating  now  what  I 

find  to  be  the  established  law  of  Scotland,  and  the  question  is, 

(1)  Gas.  in  Ot.  of  Session  (1839),  1157.  (2)  Id.  1 163. 

8—2 


lie 
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DoMLop  whether  in  the  face  of  that  law,  and  in  defiance  of  all  the 
HIQGIK8.  authorities  referred  to  in  the  law  of  Scotland,  and  in  the  absence 
of  any  authorities  in  the  law  of  Scotland  raising  a  contrarv 
proposition,  your  Lordships  are  to  adopt  a  principle  which  woqIq 
go  to  destroy  that  rule,  and  to  lay  down  another,  which ,  accordiDg 
to  my  opinion,  is  less  calculated  to  do  justice  to  all  parties  than  the 
one  upon  which  the  Court  has  proceeded.  It  is  very  desirable,  no 
doubt,  that  the  law  between  the  two  countries  should  be  assimilated. 
But  that  is  no  ground  why  your  Lordships  should  introdace  into 
the  law  of  Scotland  a  rule,  which,  if  your  Lordships  were  to 
introduce  [it],  would  do  great  violence  to  the  law  of  Scotland,  and 
which  you  do  not  altogether  approve  of  here.  My  Lords,  I  think 
that  the  learned  Judge  most  properly,  at  the  trial,  decided  that  he 
was  not  bound  to  put  the  questions  in  the  way  the  defenders 
suggested,  and  that  there  was  sufficient  to  lead  him  to  the 
[  •406  ]  *conclusion  at  which  he  arrived,  that  the  jurors  were  at  Uberty  to 
look  into  all  the  circumstances  for  the  purpose  of  measuring  the 
damage. 

I  l)elieve  that  in  these  remarks  I  have  exhausted  the  whole  of 
the  objections  made,  and  my  advice  to  your  Lordships  is  to  affirm 
the  judgment  of  the  Court  from  which  this  is  appealed. 

It  was  ordered  that  tlie  interlocutor  complained  of  should  be 
affirmed,  with  costs. 


1818. 

I0b.  16, 17, 

21,  28. 

Lord 

Gotten  HAM, 

L.C. 

[  406  ] 


[    407] 


BOUGHTON  V.  BOUGHTOK 

(1  H.  L.  C.  406—439.) 

A  testator,  after  devising  and  bequeathing  all  liis  real  and  pem>Dal 
estates  to  trustees,  on  trust,  from  time  to  time  to  receive  the  rents  and 
profits,  and  therewith  to  pay  vaiious  legacies  and  annuities,  directed  thst 
they  should  invest  the  surplus  rents  and  profits  at  interest,  and  suffer  the 
same  to  accumulate:  and  he  declared  that  they  should  stand  seised  of 
his  said  trust  estate  and  the  accumulations,  upon  trust,  that  when  and  •i^'' 
soon  as  any  son  of  either  of  his  nephews,  A.  and  B.,  should  have  attaiued 
the  age  of  twenty -five  years,  a  valuation  of  his  said  trust  estate  should  be 
made,  and  that  the  same  should  then  he  divided  into  as  many  equal  lots  as 
there  should  he  sons  of  his  said  nephews  then  living,  and  thenceforth 
separate  accounts  should  he  kept  of  the  respective  poi-tions ;  and  that  eact 
of  his  said  nephews'  sons,  when  and  as  they  should  respectively  ^arrive  at 
the  age  of  twenty -five  years^  should  choose  one  of  such  portions  as  the 
share  to  he  allotted  to  him  and  his  children,  apd  that  thenceforth  the  said 
portion  or  share  should  be  held  by  trustees,  upon  trust  for  the  person  eo 
selecting  the  same  for  his  life,  and  after  his  decease  upon  truat,  as  to  one 
equal  moiety,  for  his  eldest  son,  and  his  heirs,  executors,  &c. ;  and  a.>to 
the  other  moiety  for  the  rest  of  his  children,  and  their  heiiB,  executors,  &c., 
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in  eqnal  proportions,  and  if  but  one  child,  both  moieties  for  such  child     Bouohtok 

absolutely ;  but  if  any  or  either  of  his  said  nephews'  sons  should  die  under  v. 

their  respective  ages  of  twenty-five  years,  or  having  attained  that  age     BouoHTOW. 

8hoald  afterwards  die  without  leaving  issue,  the  share  or  shares  intended 

for  the  person  or  persons  so  dying  should  go  to  the  others  and  other  of  the 

tsaid  nephews*  sons ;  and  if  all  but  one  should  die  without  leaving  issue, 

the  trustees  should  stand  seised  and  possessed  of  the  whole  ti-ust  estate,  in 

trust  for  such  one  surviving  nephew's  son  for  his  life,  and  for  his  children 

and  child  as  aforesaid ;  but  if  all  the  testator's  said  nephews'  sons  should 

depart  this  life  without  leaving  issue,  then  upon  trust  for  such  person  as 

should  at  that  time  be  the  testator's  heir.    At  the  time  of  the  testator's 

death,  A.  and  B.  had  several  sons  living,  and  B.  had  another  son  born 

afterwards : 

Held,  upon  the  construction  of  the  will,  that  the  trusts  for  accumulation 
and  division  of  the  property  comprised  all  the  sons  of  the  nephews,  who 
should  be  living  when  the  first  of  them  should  attain  twenty-five ;  and  as 
the  son  who  should  first  attain  that  age  might  not  be  bom  until  after  the 
testator*s  death,  the  gifts  were  too  remote,  and  therefore  void:  And  the 
testator's  real  estates  upon  his  death  became  vested  in  his  heir. 

Held  secondly,  that  under  a  bequest  of  real  and  personal  estates,  upon 
trust  to  receive  the  rents  and  profits,  and  to  pay  legacies  and  annuities,  and 
invest  the  surplus  rents,  &c.,  for  other  purposes,  the  personal  estate  is  the 
primary  fund  liable  to  the  payments,  there  being  no  direction  to  discharge 
it,  or  to  sell  the  real  estate,  so  as  to  constitute  a  mixed  fund. 

Thb  suit,  which  gave  rise  to  these  appeals,  was  instituted  by  the 
respondent,  William  Boughton,  as  the  heir-at-law  *and  customary       [  '408  ] 
heir  of  the  Rev.  William  Boughton,  claiming  his  real  estates,  on 
the  ground  that  the  trusts  declared  thereof  by  his  will  were  void 
for  remoteness. 

The  testator,  by  his  will,  dated  the  1st  of  July,  1881,  devised 
and  bequeathed  unto  John  James  the  elder,  and  John  James  the 
yooBger,  their  heirs,  executors,  <&c.,  all  his  messuages,  lands, 
tenements,  and  hereditaments  real,  and  all  other  his  personal 
estate  and  effects,  upon  the  trusts  and  subject  to  the  annuities 
and  charges  after  in  his  will  or  any  codicil  thereto,  bequeathed, 
''  that  is  to  say,  upon  trust  from  time  to  time  to  receive  the  rents, 
issues,  interests,  dividends,  and  profits  thereof,  and  to  retain  there- 
oat  every  year  the  sum  of  lOL  as  some  remuneration  for  their 
trouble." 

The  testator,  after  declaring  trusts  for  the  investment  and 
payment  of  the  legacies  in  the  will  mentioned,  and,  in  particular, 
a  legacy  of  1,500{.  for  the  benefit  of  his  niece,  Elizabeth  Prosser, 
and  her  husband,  the  Rev.  John  Prosser,  and  their  children  ;  and 
a  legacy  of  1,500L  for  his  niece,  Susannah,  wife  of  Henry  K. 
^bithom,  for  her  separate  use,  proceeded  to  declare  farther  trusts 
as  follows : 
"And  also  upon  further  trust  to  pay  to  and  for  the  use,  education. 
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BonoHTox    and  maintenance  of  eacb  of  the  daughters  of  my  two  nephe^^. 

BouoBTOx.  ^^^^  Boughton  and  Joseph  Boughton,  whether  born  in  my  lifetime 
or  afterwards,  the  yearly  sum  of  40L  a-piece,  until  they  shall 
respectively  attain  the  age  of  twenty-five  years,  or  be  married  with 
the  consent  of  their  respective  parents  or  surviving  parent,  and  on 
their  respectively  attaining  that  age  or  being  previonslj  married 
with  such  consent  as  aforesaid,  in  trust  to  pay  each  of  them  the 
sum  of  1,500/.  for  their  respective  uses  and  benefit/' 

The  testator  then,  after  declaring  trusts  for  the  payment  of  fiii 
life  annuities,  amounting  together  to  1,1801.,  and  for  payment  out 
r  '409  J      of  his  personal  estate  of  a  legacy  of  100/.  to  *the  Society  for  Pro- 
moting Christian  Knowledge,  100/.  to  the  Society  for  Propagating 
the  Gospel  in  Foreign  Parts,  and  100/.  to  the  treasurer  of  ihe 
Gloucester  Infirmary,  proceeded  thus :  **  And  I  do  direct  that  my  said 
trustees,  or  the  survivor,  &c.,  do  and  shall,  out  of  the  rents  and 
profits  of  my  said  trust  estate  and  premises,  pay  the  following  suzus 
for  the  education,  maintenance,  or  benefit  of  each  of  the  sons  of  m 
said  nephews,  John  Boughton  and  Joseph  Boughton ;  that  is,  ibe 
sum  of  SO/,  a-piece  per  annum,  till  they  respectively  attain  the  age 
of  ten  years ;  the  sum  of  50/.  a-piece  per  annum  from  that  age,  uU 
they  respectively  attain  the  age  of  fifteen  years ;  the  sum  of  802- 
a-piece  per  annum  from  that  age,  till  they  respectively  attain  tlie 
age  of  eighteen  years ;  and  from  that  age  the  sum  of  150/.  a-piece  ])er 
annum,  till  they  respectively  attain  the  age  of  twenty-five  years : 
but  in  the  event  of  the  death  of  any  or  either  of  them  under  such 
respective  ages,  the  provision  intended  for  such  one,  &c.,  shall  no 
longer  be  paid  or  payable." 

"And  I  direct  my  said  trustees  to  invest  all  and  singular  the  surplus 
of  the  rents,  issues,  and  profits  of  my  said  trust  estate  and  premiers 
(if  any),  after  payment  of  the  several  annuities,  legacies  u^^ 
charges  hereinbefore  expressed,  at  interest,  in  the  name  or  nam^ 
of  my  said  trustees  or  trustee  for  the  time  being,  in  or  upon  Govern' 
ment  security,  and  to  sufifer  the  same  to  accumulate :  And  1  declare 
my  will  and  mind  to  be,  that  they  do  and  shall  stand  seised  olv^J 
said  trust  estate,  and  the  accumulations  thereof,  subject  as  aforesaid, 
upon  the  further  following  trusts  (that  is  to  say) :  upon  trust,  \fben 
and  so  soon  as  that  any  son  of  either  of  my  said  nephews,  Johu 
Boughton  and  Joseph  Boughton,  shall  have  attained  the  age  of 
twenty-five  years,  a  valuation  of  my  said  trust  estate,  subject  as 
aforesaid,  shall  be  made*'  (by  the  trustees,  or  such  persons  ^  ' 
they  shall  appoint)  "  and  that  the  same  shall  be  then  divided  'm^ 
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as  many  equal  lots  or  shares  as  *there  shall  be  sons  of  my  said  two    Bouohtok 

nephews   then  living,  and  that  thenceforth  distinct  and  separate    bouohton. 

accounts  shall  be  kept  of  the  respective  portions ;  and  that  each       [  *410  ] 

of  my  two  nephews'  sons,  subject  to  the  proviso  hereinafter  con* 

tained,  when  and  as  they  shall  respectively  arrive  at  the  age  of 

twenty -five  years,  shall  choose  one  of  such  portions  as  the  share 

or  property  to  be  allotted  for  him  and  his  children  as  hereinafter 

mentioned,  and  that  thenceforth  the  said  portion  or  share  shall  be 

held  by  my  said  trustees  or  trustee  for  the  time  being,  or  shall  be 

by  him  or  them,  by  good  and  effectual  conveyances  and  assurances 

in  the  law,  conveyed  and  transferred  to  two  or  more  proper  trustees  " 

(to  be  nominated  by  the  nephews'  sons,  respectively,  and  approved 

of  by  the  trustees), "  upon  trust  for  the  person  so  selecting  the  same 

for  his  life ;  and  from  and  after  his  decease,  upon  trust,  as  to  one 

equal   moiety,   for  his  eldest  son  and   his  heirs,   executors,  and 

administrators  :  and  the  other  moiety  for  the  rest  of  his  children 

and  their  heirs,  &c.,  in  equal  shares  and  proportions ;  and  if  but 

one,  both  moieties  for  such  child,  his  or  her  heirs,  executors,  or 

administrators  absolutely." 

Then  followed  a  declaration  that  if  any  of  the  nephews'  sons 
should  die  under  twenty-five,  or  after  that  age,  without  leaving  issue, 
their  shares  should  go  to  the  survivors  equally,  in  addition  to  their 
original  shares,  and  subject  to  the  same  contingency  and  accruer ; 
and  if  all  the  nephews'  sons  but  one  should  die  without  leaving 
lawful  issue,  then  the  trustees  should  stand  seised  and  possessed  of 
the  whole  of  the  trust  estate  and  premises,  subject  as  aforesaid,  in  trust 
for  such  one  surviving  nephew's  son  for  his  life,  and  for  his  children 
or  child  as  aforesaid;  but  if  all  the  nephews'  sons  should  die 
without  leaving  lawful  issue,  then  upon  trust  for  such  person  or 
persons  as  should  at  that  time  be  the  testator's  heir-at-law,  and  to 
whom,  in  such  event,  he  devised  and  bequeathed  all  his  real  and 
personal  estate  and  the  accumulations  thereof,  absolutely. 

The  testator,  after  directing  that  in  the  apportionment  of  the  [  ^n  ] 
trust  estates,  the  eldest  son  of  his  nephew  John,  and  the  eldest 
son  of  bis  nephew  Joseph,  who  should  respectively  attain  the  age 
of  twenty -five,  should  have  the  option  of  choosing  certain  estates 
(which  he  named)  to  be  conveyed  to  them  respectively,  upon  the 
trusts  aforesaid,  and  in  case  these  estates  should  exceed  in  value 
their  equal  portions,  that  the  difference  should  be  respectively 
charged  on  them,  appointed  the  said  James  the  elder,  and  James 
the  younger,  executors  of  his  will. 
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BouGiiTOH  The  testator  afterwards,  on  the  same  Ist  of  July,  1831,  made  a 
BouoHTOK.  codicil,  and  thereby, — after  reciting  that  by  his  will  he  had,  after 
bequeathing  certain  legacies  and  annuities,  directed  his  trnsieei) 
to  divide  his  real  and  personal  estate,  in  the  event  in  his  \i ill 
mentioned,  into  as  many  equal  lots  or  shares  as  there  should  Ik- 
sous  of  his  two  nephews  then  living,  in  order  that,  each  such 
son  should,  for  his  life,  have  the  rents,  issues,  and  profits  of  one  io; 
or  share  of  his  real  and  personal  estate, — he  directed  the  trustee> 
in  his  will  named,  or  the  trustees  to  whom  the  several  and  respective 
shares  of  his  trust  estate  should  be  conveyed,  or  transferred,  as  in 
his  will  mentioned,  to  pay  out  of  the  interest  or  dividends  of  tlie 
personal  estate,  which  should  be  payable  to  each  of  the  sons  ol 
his  nephews  for  the  first  year  after  they  should  severally  attain 
the  age  of  twenty-five  years,  the  sum  of  50Z.  to  the  treasurer  of 
the  Gloucester  Infirmary,  for  the  benefit  of  that  institution,  such 
payment  to  be  made  on  account  of  the  sons  of  his  nephews,  and 
to  the  end  that  they  might  thereby  be  and  become  governors  of 
the  said  institution. 

The  testator  died,  without  issue,  in  August,  1881,  leaving  lii> 
said  two  nephews,  his  sister,  Ann  Boughton,  and  three  niecei^^ 
Mrs.  Prosser,  Mrs.  Whithorn,  and  Mrs.  Wintle,his  only  next  of  kin. 
[  *412  ]  At  the  time  of  the  testator's  death,  his  nephew,  John  *Boughton, 

who  was  then  his  heir-at-law  and  customary  heir,  had  two  sons 
and  three  daughters,  and  no  more,  then  living,  namely,  William 
Boughton,  the  respondent  in  the  first  appeal  (born  the  15th  of 
September,  1814),  John  Boughton,  another  of  the  respondent? 
(born  the  17th  of  June,  1819),  Ann  Boughton,  since  deceased,  and 
the  respondent,  Jane  Boughton,  and  Elizabeth,  since  deceased. 
Their  father  died  in  January,  1834,  intestate,  without  having  had 
any  other  child. 

At  the  time  of  the  testator's  death,  his  second  nephew,  Joseph 
Boughton,  had  four  sons  and  two  daughters  then  living,  namelv. 
the  three  appellants  (born  respectively  in  September,  1822,  June, 
1824,  and  March,  1831),  and  Joseph  Boughton  (borri  in  1827,  and 
since  deceased),  and  the  respondents,  Lucy,  wife  of  Mr.  Hougli. 
and  Mary  Boughton.  He,  the  said  Joseph,  had,  after  the  testator's 
death,  another  son  and  two  daughters,  namely,  the  respondents. 
Edward  Vaughan  Boughton  (born  in  June,  1886),  and  Elizabeth  i 
and  Ellen  Boughton,  and  died  intestate  in  September,  1889. 

On  the  death  of  the  nephew,  John  Boughton,  the  respondent, 
William  Boughton,  became  his  heir-at-law  and  customary  heir. 
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and  also  the  heir-at-law  and  customary  heir  of  the  testator.  In  Bouohtok 
October,  1839,  he  filed  his  bill  in  Chancery  against  the  other  bouohtok. 
respondents  (including  the  said  trustees  and  executors)  and  the 
appellants,  and  also  against  Mrs.  Prosser  and  Mrs.  Wintle,  since 
deceased,  stating,  among  other  things,  as  or  to  the  effect  herein- 
before stated,  and  praying  a  declaration  that  the  trusts  declared 
by  the  said  will  of  the  testator's  real  and  personal  estates,  and  the 
surplus  rents,  issues,  and  profits  thereof,  after  paying  the  annuities, 
legacies,  and  charges  by  the  will  created,  were  void,  as  being  too 
remote ;  and  that  such  real  estates  (subject  to  a  proper  proportion 
of  the  said  annuities,  legacies,  and  charges,  in  case,  and  to  "^the  [  *4i3  ] 
extent  only,  of  a  deficiency  of  the  personal  estate  to  satisfy  the 
same),  and  the  investments  and  accumulations  made  from  the 
surplus  rents,  issues,  and  profits  thereof,  since  the  death  of  John 
Boughton,  the  nephew,  had  become  vested  in  the  respondent,  William 
Boughton,  as  the  heir-at-law  and  customary  heir  of  the  testator ;  and 
that  the  investments  and  accumulations  of  such  surplus  rents  and 
profits  might  be  ascertained,  and  so  much  thereof  as  should  be  found 
to  have  been  derived  from  the  testator's  real  estates  since  the  decease 
of  his  nephew,  John  Boughton,  might  be  ordered  to  be  paid  to  the 
said  respondent;  and  that  the  real  estates,  subject  to  so  much,  if 
any,  of  the  several  subsisting  annuities,  legacies,  &c.,  charged  by 
the  will  on  the  testator's  real  and  personal  estates,  as  the  personal 
estate  might  be  insufficient  to  satisfy,  might  be  conveyed  to  the 
respondent ;  and  that  it  might  be  ascertained  whether  the  testator's 
real  estates  or  the  rents  and  profits  thereof  had  been  applied  in 
payment  of  the  said  several  annuities,  legacies,  and  charges  in 
relief  of  the  personal  estate;  andif  it  should  so  appear,  then  that 
the  real  estate  might  be  recouped  out  of  the  personal  estate  of  the 
testator,  &c. 

The  several  defendants  to  the  bill  put  in  their  answers  thereto, 
and  the  appellants  (who  are  the  surviving  sons  of  the  nephew, 
Joseph  Boughton,  born  in  the  testator's  lifetime),  being  infants, 
put  in  the  usual  answer,  submitting  their  rights  and  interests  to 
Die  care  and  protection  of  the  Court. 

There  were  afterwards  bills  of  revivor  and  supplement  by  reason 
of  the  deaths  of  parties.  The  causes  coming  on  to  be  heard  in 
December,  1841,  before  Yice-Chancellor  Knight  Bruce,  a  decree 
was  made  referring  it  to  the  Master  to  make  the  usual  preliminary 
inquiries. 

The  Master  made  his  report  in  July,  1843,  and  thereby  found  the 
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BouoBTON  facts  as  to  the  next  of  kin,  the  heirship  and  ^customary  heirship  of 
BououTON.  the  testator,  and  the  deaths  of  his  two  nephews  and  who  were  their 
[  *^i^  ]  sons  and  daughters  to  the  effect  before  stated ;  and  he  found  that, 
of  the  next  of  kin,  all  except  Mrs.  Whithorn  were  dead,  and  thai 
the  respondent,  James,  the  younger,  was  the  personal  representatire 
of  Ann  Boughton  and  of  Mrs.  Wintle ;  that  the  respondents,  Alicia 
Joyce  Boughton,  Lucy  Boughton,  and  John  Prosser  were  the 
respective  legal  personal  representatives  of  John  Boughton,  Joseph 
Boughton,  and  Mrs.  Prosser. 

The  causes  came  on  to  be  heard  before  Yice-Chancellor  Enight 
Bruce,  for  further  directions,  and  on  the  Master's  report^  on  the 
28th  of  February,  1844  (i),  when  his  Honour  made  a  decree  by  which 
it  was  declared ;  1st,  '*  That  the  trusts  declared  by  the  said  will  of 
and  concerning  the  real,  copyhold,  customary,  and  personal  estates, 
thereby  devised  and  bequeathed,  and  the  surplus  rents,  issues,  and 
profits  and  accumulations  thereof,  subject  to  and  after  paying  the 
several  annuities,  legacies,  and  charges  by  the  will  given  or  createii, 
were  void,  as  being  too  remote." 

2ndly.  "  That  the  trust  or  bequest  in  the  will,  to  pay  to  each  of 
the  daughters  of  the  testator's  two  nephews,  John  Boughton  &nd 
Joseph  Boughton,  whether  born  in  the  testator's  lifetime  or  after- 
wards, the  sum  of  1,5001.,  for  their  respective  uses  and  benefit,  on 
their  respectively  attaining  the  age  of  twenty-five  years,  or  being 
previously  married  with  such  consent  as  therein  mentioned  "k^ 
void,  as  being  too  remote,  with  respect  only  to  such  of  the 
daughters  of  the  testator's  said  nephews  respectively  as  came  into 
existence  after  his  death." 

Srdly.  *'  That  the  trust  or  bequest  in  the  said  will  to  pay  to  and 
for  the  use,  education,  and  maintenance  of  each  of  the  dangliters 
[  •415  ]  of  the  testator's  said  two  nephews,  whether  *born  in  the  testators 
lifetime  or  afterwards,  the  yearly  sum  of  401.  a-piece,  until  they 
should  respectively  attain  the  age  of  twenty-five  yearsorbemanied 
with  the  consent  therein  mentioned ;  and  the  trust  or  bequest  to 
pay  the  various  sums  in  the  will  mentioned  for  the  educstio/Ji 
maintenance,  and  benefit  of  each  of  the  sons  of  his  said  nephews, 
at  and  from  the  difl'erent  periods  therein  mentioned,  are  valid  trnnts 
or  bequests,  and  ought  to  be  carried  into  execution  ;  and  that  this 
last  trust  or  bequest  extends  to,  and  comprises  sons  of  the  nepbewsi 
whether  born  in  the  testator's  lifetime  or  afterwards." 

4thly.  It  was  declared  "  that,  according  to  the  true  construction 

(1)  1  Coll.  26. 
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of  the  said  will,  the  annuities  and  legacies  thereby  given,  except  Bouqhton 
the  legacies  directed  to  be  paid  out  of  the  personal  estate,  were  bouohtok. 
thereby  charged  upon  the  testator's  personal  estate  and  his  freehold, 
copyhold,  and  customary  estates;  and  that  such  legacies  and 
annuities,  except  the  legacies  directed  to  be  paid  out  of  the  personal 
estate,  and  also  except  the  legacies  given  for  the  benefit  of  the  poor 
of  the  parishes  of  Blockley  and  of  Westbury  respectively,  ought  to  be 
paid  out  of  the  said  personal  estate,  and  the  freehold,  copyhold,  and 
customary  estates,  pari  passu ^  according  to  their  respective  values." 

And,  Sthly,  It  was  declared  ''that  the  real  copyhold  and 
customary  estates,  subject  to  a  proper  proportion  of  such  of  the 
annuities  and  legacies  as,  according  to  the  last  declaration,  ought 
to  be  paid  out  of  the  testator's  personal  estate  and  his  freehold 
copyhold  and  customary  estates,  pari  passu  (such  proportion  to  be 
ascertained  as  after  directed),  and  also  so  much  of  the  surplus 
rents,  issues,  and  profits  as  accrued  from  the  real  copyhold  and 
customary  estates  since  the  death  of  the  testator's  nephew,  John 
Boughton,  and  the  investments  and  accumulations  thereof  (subject 
to  the  rateable  contribution,  which,  according  to  the  declaration 
aforesaid,  ought  to  be  paid  thereout  in  respect  of  the  said  annuities 
and  legacies,  the  amount  of  such  contribution  *to  be  ascertained  as  [  *4ii>  j 
after  directed),  had  descended  to  and  become  vested  in  the  plaintiff 
(the  respondent,  William  Boughton),  as  heir-at-law  and  customary 
heir  of  the  testator.  And  it  was  declared  that  the  surplus  rents, 
issues,  and  profits  of  the  freehold,  copyhold,  and  customary  estates, 
which  accrued  in  the  lifetime  of  John  Boughton,  the  nephew 
(subject  to  such  rateable  contribution  as  aforesaid),  and  the  invest- 
ments and  accumulations  thereof,  belonged  to  and  formed  part  of 
his  personal  estate." 

The  decree  proceeded  to  give  various  directions  to  the  executors, 
and  to  direct  further  inquiries  before  the  Master,  consequential  on 
the  said  declarations. 

The  first  appeal  was  brought  by  the  surviving  sons  of  the  testator's 
nephew,  Joseph  Boughton,  born  in  the  testator's  lifetime,  against 
so  much  of  the  decree  as  declared  that  the  trusts  declared  by  the 
will  of  the  real  and  copyhold  and  personal  estates,  and  the  surplus 
rents,  issues,  and  profits,  and  accumulations  thereof,  subject  as  in 
the  decree  mentioned,  were  void  as  being  too  remote,  and  against 
the  directions  consequential  on  such  declaration ;  and  against  so 
much  thereof  as  declared  that  the  trust  or  bequest  for  the  main- 
tenance of  the  sons  of  the  two  nephews  extended  to  sons,  whether 
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BououTON  born  in  the  testator's  lifetime  or  afterwards ;  and  as  declared  that 
BouGHTON.  the  legacies  and  annuities  ougbt  to  be  paid  out  of  the  personal 
estate  and  the  freehold  copyhold  and  customary  estates,  pari  p<u»*i 
(which  is  the  subject  of  the  second  appeal) ;  and  as  declared  tlu: 
the  real  copyhold  and  customary  estates,  and  also  so  much  of  tltt 
surplus  rents,  &c.,  as  were  in  the  decree  in  that  behalf  mentioneti, 
and  the  investments  and  accumulations  of  such  rents  and  profits 
since  the  death  of  the  nephew,  John  Bough  ton,  subject  as  therein 
mentioned,  had  descended  to  and  become  vested  in  the  respondent 
I  '^i?  ]  William  Boughton,  as  heir-at-law  and  customary  *heir  of  tht 
testator,  and  that  the  surplus  rents,  issues,  &c.,  and  the  inrest- 
ments  and  accumulations  thereof,  before  the  death  of  the  said  John 
Boughton,  formed  part  of  his  personal  estate,  &c. ;  and  against  the 
directions  consequential  on  those  declarations. 

The  second  appeal  was  brought  by  William  Boughton,  the  heir- 
at-law  of  the  testator,  and  first  respondent  in  the  first  appeal 
against  so  much  of  the  decree  as  declared  that  the  testator's  real 
and  copyhold  estates  were  subject  to  the. payment  of  his  legacies  and 
annuities,  pari  passu,  with  the  personal  estate,  and  against  the 
directions  consequential  thereon  (as  in  the  fourth  declaration,  ant'-. 
p.  122). 

Mr.  Hodifson  and  3/r.  Bethell  {Mr.  Chandkss  was  with  them}, 
for  the  appellants : 

[^  418 1  *     *    No  expression  is  found  in  the  whole  of  this  trust  conceni- 

ing  the  residue  of  the  real  and  personal  estates  and  the  accuma- 
lations  of  them,  nor  in  any  other  part  of  the  will,  affording  any 
ground  for  the  Yice-Chancellor*h  declaration  that  the  trust 
comprised  sons  born  after  the  testator's  death.    ♦     ♦     » 

[  420  ]  By  holding  in  this  case,  that  the  gifts  vested  in  the  children  that 

were  living  at  the  time  the  eldest  of  them  attained  twenty-five,  the 
House  wiil  give  effect  to  the  testator's  intention,  and  save  his  will 
That  construction  is  certainly  opposed  to  the  case  of  Leake  v. 
Robinson  (i),  which  has  never  been  impeached,  but  is  not  incon- 
sistent with  Motjg  v.  Mogg  (2),  a  prior  decision  by  the  same 
Judge.     »     *     * 

[  421  ]  But  whether  the  class  of  sons  be  confined  to  such  only  as  were 

living  at  the  death  of  the  testator,  or  be  considered  as  comprehend- 
ing such  only  as  might  come  into  esse  before  the  first  should  attain 
the  age  of  twenty-five  years,  it  is  submitted  that  according  to  the 
(1)  16  E.  B.  168  (2  Mer.  363).  (2)  15  B.  E.  18d  (1  Mer.  654). 
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true  construction  of  the  will,  regard  being  had  especially  to  the  gift  Bouohton 
over  to  the  testator's  heir-at-law,  each  individual  of  either  class  bouqhton. 
would,  immediately  on  the  testator's  death,  or  on  his  own  birth, 
take  an  estate  vested  in  interest,  though  postponed  with  respect  to 
the  period  of  enjoyment.  And  as  the  testator  declared  his  intention 
that  his  heir-at-law  should  take  an  interest  in  his  real  and  personal 
estates,  only  in  the  event  of  all  his  nephews'  sons  departing  this 
life  without  leaving  lawful  issue  them  surviving,  the  sons  of  the 
nephews  take,  by  implication,  interests  if  not  absolute,  at  least  for 
life,  in  such  real  and  personal  estates,  and  the  accumulations  of  them. 
The  appellants,  assuming  that  so  much  of  the  Vice-Chancellor's 
*decree  as  declared  that  the  trusts  of  the  will  concerning  the  real  I  *'*22  ] 
and  personal  estates  and  the  accumulations  of  them  are  void  for 
remoteness,  is  erroneous  and  must  be  reversed,  further,  and  in  that 
event,  complain  of  his  Honour's  declaration  that  the  annuities  and 
legacies  ought  to  be  paid  out  of  the  real  and  personal  estates,  pari 
jHi^u,  according  to  their  respective  values,  and  of  the  directions 
consequential  on  that  declaration.  But  they  submit  that,  unless 
the  first  declaration  be  reversed,  the  latter,  against  which  the 
respondent,  William  Boughton  also  has  appealed,  ought  to  be 
affirmed. 

Mr,  J.  Parker  and  Mr,  Lloifd,  for  W.  Boughton,  the  heir-at- 
law,  the  principal  respondent  in  the  first  appeal,  and  sole 
appellant  in  the  second,  [cited  Hvnfer  v.  Jucld{i),  Lealce  v. 
Robinson  (2),  and  other  cases  to  the  like  effect] : 

*  *  According  to  the  plain  grammatical  interpretation  of  [42a} 
this  testator's  will,  from  which  there  is  neither  necessity  nor 
reason  to  deviate,  the  trust  or  bequest  declared  of  his  real  and 
personal  estates,  and  the  surplus  rents  and  profits  thereof,  compre- 
hends sons  of  his  two  nephews,  whether  born  in  his  own  lifetime  or 
afterwards.  *  *  The  will  contains  no  provisions,  which  can  [  m  i 
either,  expressly  or  by  implication,  confer  a  vested  interest  in  the 
residuary  estates,  or  the  accumulations  of  the  surplus  rents,  until 
the  time  when  the  accumulations  are  directed  to  cease,  and  until 
then,  the  class  of  persons  among  whom  the  division  is  to  be  made 
is  not  ascertainable. 

With  reference  to  that  passage  of  the  will  preceding  the  trust  for 
the  testator's  heir-at-law,  (viz.,  "  And  if  all  such  nephews'  sons  but 
one  should  die,  without  respectively  leaving  lawful  issue  them 
;i)  16  R  B.  203  (4  Sim.  455).  (2)  30  R  R.  1G8  (2  Men  382). 
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BonoHTON  surviving,  then  the  trustees  should  stand  seised  and  possessed  of  thi 
BouoHTON.  ^hole  of  the  trust  estate,  for  such  surviving  nephew's  son,  for  fa» 
life  and  for  his  children ;  but  if  all  the  nephew's  sons  should  die 
without  leaving  lawful  issue  surviving,  then  upon  trust  for  such 
person  as  should  at  that  time  be  the  testator's  heir-at-law/*)  nprm 
which  the  counsel  for  the  appellants  contended  that  they  take  lifr> 
estates  by  implication  ;  it  is  confidently  submitted  thai  such  :i' 
interpretation  is  inconsistent  with  the  general  scope  of  the  will,  ami 
is  therefore  inadmissible.  The  ultimate  gift  is  not  to  the  heir-at- 
law  of  the  testator,  but  to  the  person  who  should  be  his  heir  at  th^ 
time  when  the  ultimate  gift  should  take  effect.  The  whole  serie- 
and  order  of  limitations,  relating  to  the  testator's  real  and  persona! 
estate,  and  the  surplus  rents  and  profits,  is  postponed  for  a  period 
which,  in  the  event,  might  have  transgressed  the  limits  permittfn] 
by  law. 

The  question  in  the  second  appeal  is,  whether  the    testator's 
l)er8onal  estate  is  not  the  fund  primarily  liable  to  the  payment  of 
the  annuities  and  other  legacies  given  by  his  will,  to  the  exemption, 
in  the  first  instance,  of  his  real  estate,  which  the  decree  adjadged  to 
[  *427  ]      belong  to  this  appellant.     *This  question,  like  that  in  the  first 
appeal,  is  a  question  of  construction.     *     *     No  directions  bein^ 
given  as  to  the  order  in  which  the  real  and  personal  estates  sboold 
be  applied  in  discharging  the  other  legacies,  the  fair  legal  inference 
is,  that  it  was  not  the  testator's  intention  to  exclude  the  application 
of  the  general  rule.     [They  distinguished  Roberts  v.  Walker  {i}.] 
[  428  ]        There  is  here  no  direction  to  sell  or  mortgage  the  real  estates  to 
form  with  the  personalty  a  mixed  fund  ;  on  the  contrarj^  tliere  are 
manifest  traces  of  intention  to  preserve  them  in  specie,  so  that  the    i 
personalty  is  the  first  available  fund,  and  it  is  sufficient.   *   *  * 

Mr.  Turner  (with  whom  was  Mr.  Wickens)  and  Mr,  And^rdoit, 
for  several  of  the '  representatives  of  the  testator's  next  of  kin, 
respondents  in  both  appeals  ;  but  having  conflicting  interests  \eith 
the  heir-at-law  and  among  themselves,  supported  the  decree  on  both 
the  disputed  points. 

[Some  other  cases  cited  by  counsel  are  referred  to  in  the  following 
udgment :] 

Feb, 2%.       The  Lord  Chancellor: 

.[  432  ]  Two  questions  are  raised  by  these  appeals :  first,  whether  the 

(1)  32  B.  B.  318  (1  Buse.  &  My.  752). 
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gift  of  the  trast  property  in  favoar  of  the  sons  of  the  testator's    Bouohton 
nephews  be  void  as  too  remote,  as  declared  by  the  decree ;   and,    Bouohton, 
secondly,  whether  the  decree  be  correct  in  declaring  that  the 
testator's  real  and  copyhold  estates  are  subject  to  the  payment  of 
his  debts,  legacies,  and  annuities,  equally  with  and  in  the  same 
degree  as  his  personal  estate. 

Upon  the  first  point  there  is  no  doubt  as  to  the  rule  of  law ;  the 
question,  if  any,  is  as  to  the  application  of  the  *rule  to  the  facts  of  [  *-^33  ] 
this  case.  If  the  gift  to  the  sons  of  the  nephews  include  sons  who 
might  be  born  after  the  testator's  death,  then  the  gift  to  them  is 
too  remote.  The  rule  is  so  clearly  expounded  by  Sir  William 
Grant  in  Leake  v.  Robinson  (i),  that  it  is  sufficient  to  refer  to  that 
case.  The  only  question,  therefore,  is  as  to  the  construction  of  the 
will.  The  gift  to  the  sons  of  the  testator's  nephews  is  in  the  direc- 
tion that  the  trustees  shall  hold  the  surplus  of  the*  trust  property 
upon  trust,  '*  when  and  so  soon  as  that  any  son  of  either  of  his 
nephews,  John  and  Joseph  Boughton,  shall  have  attained  the  age 
of  twenty-five  years,  a  valuation  should  be  made,  and  that  the  same 
shoald  be  divided  into  as  many  equal  lots  or  shares  as  there  should 
be  sons  of  his  two  nephews  then  living;  and  that  each  of  his 
nephews'  sons,  as  they  should  respectively  arrive  at  the  age  of 
twenty-five  years,  should  choose  one  of  such  shares ; "  which  was 
to  be  conveyed  and  transferred  as  directed  by  the  will. 

There  cannot,  I  think,  be  any  doubt  as  to  the  construction  of  this 
gift.  The  parties  to  take  are  sons  of  the  two  nephews,  who  should 
be  living  when  the  first  of  them  should  attain  twenty-five  ;  but  such 
son,  who  should  first  attain  twenty-five,  might  not  be  born  until  after 
the  testator's  death  ;  and  the  case  would  therefore  fall  directly  within 
the  rule  as  expounded  by  Sir  W.  Grant  in  Leake  v.  Robinson. 

But  it  was  argued  that  this  obvious  construction  of  the  gift  is 
controlled  by  other  parts  of  the  will,  and  that  upon  the  true  con- 
straction  of  the  whole  together  the  shares  were  given  to  sons  living 
at  the  testator's  death,  and  vested  in  them  before  twenty-five, 
though  the  payment  or  enjoyment  was  intended  to  be  postponed 
till  that  age. 

It  cannot  be  said  that  any  words  can  be  so  strong  in  a  will  as  to        [  434  '^ 
preclude  the  qualification  of  them  by  other  parts  of  it ;  but  it  would 
be  very  hazardous  to  permit  terms,  perfectly  unambiguous  in  them- 
selves, to  be  so  qualified  by  anything  short  of  a  very  clear  exposition 
of  the  testator's  meaning. 

(1)  16  B.  B.  168  (2  Mer.  363). 
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BouGUTON        It  was  first  said  that  the  gift  of  annuities  for  the  maintenance  ^f 
BouoHTOK.    ^^^6  sons  of  the  nephews  was  evidence  of  an  intention  to  vest  these 
shares.     These  annuities  are  given  without  reference  to  the  amount 
of  the  shares ;  and  in  Leake  v.  Robinson  Sir  W.  Grant  says,  that 
although  the  gift  of  the  whole  interest  had  always  been  held  to 
furnish  a  strong  presumption  of  an  intention  to  vest  the  capita!, 
such  a  presumption  was  not  afforded  by  a  direction  for  maintenauftf 
out  of  the  interest.     There  is  nothing  in  the  gift  over  to  the  ht-it 
to  affect  the  obvious  meaning  of  the  terms  of  the  gift ;  for  the 
testator  is  obviously  and  in  terms  speaking  of  the  sons  to  whom  he 
had  before  given  the  property,  and  the  attempt  to  introduce  the 
words  "  such  "  or  "  the  said  "  into  the  description  of  the  parties  to 
take  the  surplus,  upon  the  authority  of  Ellicombe  v.  Gompertz\\\, 
is,  I  think,  hopeless.     In  that  case  the  event  upon  which  the  gifi 
over  was  to  take  effect,  was  clearly  within  the  legal  period ;  bat  the 
time  at  which  it  was,  according  to  the  terms  used,  to  come  into 
operation  might  be  too   remote ;   and  to  reconcile   these  incon* 
sistencies,  I  thought  that  the  word  "  such  '*  or  **  the  said  "  might 
be  understood.     In  this  case  there  is  no  such  inconsistency.    I  nin 
therefore  of  opinion  that  there  is  nothing  in  the  other  parts  of  the 
will  to  affect  the  obvious  meaning  of  the  words  used  in  the  g\% 
and  that  the  direction  is  to  divide  the  property  amongst  such  of  the 
sons  of  the  two  nephews  as  may  be  living,  when  the  first  of  such 
1  '435]       sons  shall  attain  twenty-five;   *and  that  such  gift  is  too  remote 
and  therefore  void,  and  that  therefore  the  decree  in  that  respect 
is  correct. 

The  next  question  is,  whether  the  decree  is  right  in  declaring 
that  the  real  estate  ought  to  be  applied  in  payment  of  the  legacies 
and  annuities,  pari  passu  with  the  personal  estate ;  that  is,  whether 
it  ought,  pro  tantOy  to  be  applied  in  exoneration  of  the  personal 
estate,  the  primary  fund  for  such  payment. 

Upon  this  subject  the  earlier  cases  are  very  numerous  and  very 
contradictory.  It  is,  therefore,  satisfactory  to  be  relieved  from  the 
necessity  of  investigating  them  by  looking  for  the  rule,  as  properlj 
extracted  from  these  earlier  authorities,  and  as  correctly  laid  dovn 
by  Lord  Eldon  in  Booth  v.  BlnndeU  (2).  Lord  Eldon  there  lajs 
down  the  rule  in  these  words :  "  It  is  clear  that  it  is  not  enough 
that  the  real  estate  is  charged  with,  or  devoted  in  any  form  to,  the 
payment  of  the  debts ;  but  the  construction  must  be  one  that  aims 
at  finding,  not  that  the  real  estate  is  charged,  but  that  the  personal 

(1)  45  K.  R.  234  (3  My.  &  Cr.  127).  (2)  15  E.  B.  93  (19  Yes.  518). 
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estate  is  discharged :  "  which  in  substance  comes  to  this,  that  the     boughton 
onus  probandi  lies  upon  those  who  contend  that  the  real  estate  is  to     boug'htox. 
1)6  applied  in  exoneration  of  the  personal  estate,  the  rule  of  law 
prevailing  unless  a  contrary  course  be  directed  by  the  will. 

In  this  case  the  testator  devises  and  bequeaths  all  his  real  and 
personal  estate  to  the  same  persons  whom  he  afterwards  appoints 
executors ;  and,  there  being  no  direction  to  sell,  he  directs  his 
trustees  to  hold  such  real  and  personal  estate  upon  the  trust,  and 
for  the  ends,  intents,  and  purposes,  and  subject  to  the  several 
annuities  and  charges  thereafter  given ;  that  is  to  say,  upon  trust 
to  receive  the  rents,  interest  and  profits  thereof,  and  thereout  to 
retain  10/.  per  annum  for  their  trouble,  and  upon  ^further  trust  to  [  *^^*  ] 
pay  certain  legacies  and  certain  annuities,  and  to  invest  all  and 
singular  the  surplus  of  the  rents,  issues,  and  profits  of  his  said 
trust  estate  and  premises,  if  any,  after  payment  of  the  several 
annuities,  legacies,  and  charges  before  expressed,  and  to  stand 
possessed  of  the  trust  estate,  and  the  accumulations  thereof,  for 
the  sons  of  his  nephews,  and  by  good  and  efiective  conveyance  and 
assurance  in  the  law,  to  convey  and  assure  for  each  of  them  such 
share  as  they  should  become  entitled  to.  And  he  provided  that,  in 
the  apportionment  and  division  of  his  trust  estates,  the  eldest  son 
of  his  nephew  John  should  have  the  option  of  choosing  a  particular 
estate  to  be  conveyed  for  him,  and,  if  the  value  should  exceed  his 
share,  that  the  difference  should  be  charged  upon  the  same  for  the 
Ijenefit  of  the  others.  And  there  was  a  similar  provision  for  the 
eldest  son  of  his  nephew  Joseph,  with  respect  to  another  estate. 

By  a  codicil  he  recites  that  he  had,  by  his  will,  after  bequeathing 
certain  legacies  and  annuities,  directed  his  trustees  to  divide  his 
real  and  personal  estate,  so  that  each  of  the  sons  of  his  nephews 
should  for  his  life  have  the  rents,  issues,  or  profits  of  one  lot  or 
share  of  his  said  real  and  personal  estate. 

There  is  no  charge  of  debts  upon  the  real  estate.  The  question, 
therefore,  applies  only  to  legacies  and  annuities.  It  was  argued 
that  the  testator  must  have  intended  that  the  lOZ.  to  the  trustees, 
who  were  also  executors,  should  be  paid  out  of  the  joint  income, 
l>ecause  the  trouble  was  incident  to  both  descriptions  of  property. 
That  is  only  a  conjecture  as  to  the  motive,  which,  according  to  the 
rule  laid  down  in  BooUe  v.  BlundeU,  is  inadmissible  in  the  considera- 
tion of  this  subject.  It  was  then  contended  that  the  direction  for 
payment  of  the  charity  legacies  out  of  the  personal  estate  was 
indicative  of  the  intention  that  all  other  legacies  should  be  payable 
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BouGHTON    in  part  out  of  the  real  ^estate.    It  is  only  indicative  of  a  proper 

BonoHTON.    precaution  that  no  part  of  such  legacies  should  fail  in  the  event  d 

[  *437  ]      the  contemplated  necessity  of  calling  in  the  real  in  aid  of  the 

personal  estate.    It  is  a  provision  therefore  inapplicable  to  either 

construction,  and  inoperative  for  the  purpose. 

The  result,  therefore,  is,  that  this  is  simply  a  case  in  which  Uih 
the  real  and  personal  estates  are  vested  in  the  same  persons,  i^b 
are  directed  to  pay  certain  annuities,  and  to  invest  certain  legacies, 
and  to  divide  the  surplus  of  the  whole,  without  any  direction  :o 
sell  any  part  of  the  real  estate.  I  cannot  find  in  this  dispositiou. 
or  in  any  expression  in  the  will,  any  direction  or  evidence  of  inten 
tion  that  the  ordinary  rule  of  administration  should  be  departeii 
from  and  the  real  estate  applied  in  payment  of  the  legacies  afi<i 
annuities,  pari  passu  with  the  personalty.  It  is  indeed  incredibW 
that  he  should  have  entertained  any  such  intention.  His  inteniiou 
was  that  the  surplus  of  the  whole  property,  real  and  personal 
should  go  to  the  same  persons.  It  is  clear  that  he  did  not  con> 
template  the  sale  of  his  real  estate;  but,  on  the  contrary,  thf 
appropriating  particular  estates  to  the  eldest  sons  of  his  nephe^^, 
proves  that  he  contemplated  their  continuing  in  their  integrity: 
and  it  appears  that  he  intended,  in  any  event,  to  charge  the  rent' 
and  income  of  his  estates.  Gould  he  therefore  have  intended, 
there  being  a  fund  of  the  personalty,  that  the  rents  of  his  land^ 
should  be  applied  in  preference  to  the  unemployed  personalty,  botJi 
funds  being  destined  for  the  same  persons  ?  The  judgment  of  the 
Vicb-Chancbllor  (1)  seems  to  have  proceeded  upon  the  ground  that 
the  testator  had  intended  that  the  whole  of  his  property  should 
form  one  mass  for  the  purpose  of  paying  rateably  the  annuities 
and  legacies ;  but  I  do  not  find  anything  in  the  will  indicating 
such  an  intention,  except  the  vesting  of  both  descriptions  of 
[  Mss  ]  property  ♦in  the  same  persons,  and  directing  them  to  pay  the 
legacies  and  annuities,  without  saying  how  or  out  of  what  part  ol 
the  funds  in  their  bands  such  payment  should  be  made. 

I  cannot  infer  from  the  vesting  of  both  funds  in  the  s&me 
persons,  any  intention  that  they  should  apply  them  otherwise 
than  according  to  the  course  of  law ;  and  indeed,  as  is  observe' 
by  Lord  Eldon  in  Booth  v.  Bhindell,  that  circumstance  has  been 
much  relied  upon  as  negativing  an  intention  to  exonerate  the 
personal  estate. 

The  YiCE-CuANCELLOR  does  not  refer  to  the  case  of  Roberts^- 

(1)  1  Coll.  36. 
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JVcUker  (i),  and  others  which  followed  it,  but  they  were  relied  upon  boughton 
in  the  argument;  and  the  expression  of  ''making  one  mass"  rouohton. 
seems  to  imply  that  his  judgment  was  influenced  by  those  cases. 
Those  decisions,  whether  right  or  wrong,  are  not  at  present  under 
consideration ;  for  the  ground  upon  which  they  all  proceeded,  and 
which  was  new,  does  not  exist  in  the  present  case.  In  all  those 
cases  there  was  a  direction  to  sell  the  real  estate,  and  to  make  the 
payments  out  of  the  mixed  fund  so  created,  and  the  Master  of  thb 
BoiAjB  founded  his  judgment  upon  that  fact  in  Roberts  v.  Walker. 

The  same  occurred  in  Dunk  v.  Fenner  (2),  although  the  dis- 
position was  more  complicated.  Fourdrin  v.  Gowdey  (3)  was  the 
same,  and  so  was  Johnson  v.  Woods  (4).  In  those  cases  the 
testators  made  one  mass  of  property,  by  directing  the  sale  of 
the  realty  and  the  application  of  the  proceeds,  together  with  the 
personalty.  In  the  present  case  no  alteration  is  made  in  the 
character  of  the  funds ;  each  part  retains  its  original  character, 
and,  as  I  conceive,  its  original  liabilities,  in  the  absence  of  any 
direction  to  the  contrary.  The  land,  so  far  as  the  will  has  charged 
it,  is  *made  chargeable  with  the  legacies  and  annuities ;  but  it  has  [  *4a9  ] 
never  been  held  that  a  mere  charge  of  legacies  upon  the  real  estate 
is  a  discharge  of  the  personalty.  The  question  is,  as  Lord  Eldon 
pats  it  in  Bootle  v.  Bltindell,  not  whether  the  real  estate  is  charged, 
but  whether  the  personal  estate  is  discharged.  The  present  case 
does  not,  in  my  opinion,  fall  within  the  principle  of  those  decisions  ; 
leaving  them  therefore  untouched  by  any  observations  I  have  made, 
or  by  the  course  I  shall  advise  your  Lordships  to  adopt,  and  looking 
to  the  rule  as  it  existed  before  those  decisions,  and  as  expounded 
by  Lord  Eldon  in  Bootle  v.  Blundell,  I  am  of  opinion  that  there  is 
nothing  in  this  will  to  exonerate  the  personal  estate  from  its 
ordinary  legal  liability  to  pay  the  legacies  and  annuities  given  by 
the  will;  and  I  advise  your  Lordships  therefore  to  make  the 
necessary  alteration  in  the  decree  to  effect  that  purpose. 

Ordered,  that  the  first  appeal  be  dismissed,  and  that  so  much  of 
the  decree  of  February,  1848,  as  was  therein  complained  of  be 
affirmed;  and  that  the  appellants  pay  to  the  respondents  who 
appeared  to  the  appeal  the  costs  incurred  by  them. 

And,  as  to  the  second  appeal,  it  was  declared  and  adjudged  that 
the  legacies  and  annuities  given  by  the  will,  and  not  expressly 

(1)  32  E.  E.  318  (1  Euss.  &  My.         (3)  41  E.  E.  91  (3  My.  &  K.  383). 
752).  (4)  2  Beav.  409. 

(2)  2  Euss.  &  My.  557. 
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BOUGHTON. 


directed  to  be  paid  out  of  the  personal  estate,  are  primarilj 
chargeable  on  and  payable  out  of  such  estate,  and  that  the  deeree 
be  in  that  respect  varied  by  omitting  all  such  parts  thereof  as  are 
inconsistent  with  this  declaration,  or  which  exempt  such  persona! 
estate  from  the  ordinary  legal  liability  of  personal  estate  to  pav 
such  legacies  and  annuities ;  and  also  by  omitting  all  such  direc- 
tions to  the  Master  as  are  inconsistent  with  this  declaration: 
and  that,  subject  to  such  variations,  the  said  decree  be  affirmed : 
and  that  the  costs  of  the  applicant  W.  Boughton,  and  of  certain  of 
the  respondents,  be  paid  out  of  the  fund  in  the  Court  of  Chancery : 
And  that  with  these  variations,  the  cause  be  remitted  to  the  Court 
below.     (See  the  Lords*  Journals  for  28th  of  February,  1848.) 


1848. 
April  3,  4,  0. 

Lortl 

("OTTKNHAM, 

L.C. 

Lord 
Campbell. 

Lord 
Brougham. 
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EGBERT   LAPSLEY  and  Others  v.   JAMES 
GRIERSON. 

(1  n.  L.  C.  498—506.) 

There  is  no  absolute  presumption  of  law  as  to  the  contintiance  of  life. 
nor  any  absolute  presumption  against  a  party  doing  an  act  because  the 
doing  of  it  would  make  him  guilty  of  an  offence  against  the  law.  la 
every  instance  the  circumstances  of  the  case  must  be  considered.  {Bex  t. 
Twyning  (1),  explained.) 

A.,  a  Scotchman,  married  in  Scotland  and  went  abroad;  his  viie 
cohabited  with  C,  and  had  children  by  him.  To  make  the  childmi 
legitimate  it  was  held  necessary  for  those  who  asserted  their  legitimwy,  to 
prove  either  a  legal  origin  of  the  cohabitation,  or  a  change  in  the  nature  of 
it  after  the  death  of  A.  had  become  known  to  all  the  parties.  The  mere 
fact  that  C.  and  the  woman  continued  to  live  together  was  not  sufficient 
for  that  purpose.  Under  such  circumstances  the  children  were  ieW 
illegitimate,  though  born  after  the  date  of  A.'s  death. 

QuoBre:  0.  and  B.  live  together  as  man  and  wife,  in  the  batid  /tie  belief 
that  A.,  to  whom  B.  had  been  lawfully  married,  was  dead;  in  fact  he  was 
alive :  will  his  subsequent  death,  during  the  continuance  of  their  cohabita- 
tion, confer  on  it,  according  to  the  law  of  Scotland,  the  character  of  a  legal 
marriage  ? 

William  Lapsley,  sen.,  of  Glasgow,  in  the  month  of  December, 
1792,  made  his  will,  by  which  among  other  things,  he  disposed  of 
certain  heritable  property  belonging  to  him  in  Glasgow,  to  trustees, 
for  the  benefit  of  his  four  children,  William,  Eobert,  James,  Bui 
John  Lapsley,  for  life,  with  benefit  of  survivorship,  and  to  their 
children,  or  the  children  of  the  survivors  in  fee.  The  testator  diei 
in  1798,  leaving  these  four  sons  him  surviving.  Robert  and  *  James 
died  unmarried*,  and  their  shares    survived    to   their  brothers, 

(1)  20  E.  E.  480  (2  B.  &  Aid.  386). 
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William  and  John.    William  Lapsley  went  to  Canada,  married,      Lapslby 
and  died  leaving  two  children,  Sarah  and  William.    The  appellants     gbibmon. 
are  the  two  children  of  John  Lapsley,  the  youngest  of  the  four 
brothers,  and  the  question  in  the  case  was  whether  they  were  or 
were  not  his  legitimate  children. 

Bobert,  the  survivor  of  the  four  sons  of  the  testator,  died  in 
Anderston,  in  1817,  and  Sarah  and  William,  the  two  children  of 
William  Lapsley,  were,  in  1819,  served  heirs  of  all  their  grand- 
father's (the  testator's)  property.  They  held  undisputed  possession 
of  this  property  until  the  year  1826,  when  they  sold  it  to  the 
father  of  the  respondent  for  a  sum  of  1,400Z.  The  purchaser 
continued  in  possession  as  undisputed  owner 'under  this  sale  until 
the  year  1834,  when  Robert  Lapsley,  weaver  in  Kirkintilloch,  and 
Joanna  Margaret,  his  sister,  the  wife  of  John  M*Ewan,  of  Glasgow, 
claimed  a  right  to  one  half  of  the  property  as  lawful  children  and 
heirs  of  John  Lapsley,  who  died  in  Glasgow  in  1810.  These  two 
persons,  the  children  of  John  Lapsley  and  of  Janet  M'Kinley, 
whom  they  alleged  to  have  been  his  wife,  were  born  between  1807 
and  1810. 

The  claim  was  resisted,  and  in  1886  the  appellants  instituted  a 
suit  to  reduce  or  annul  the  title  of  the  respondent  to  the  property 
in  question,  and  likewise  to  have  themselves  declared  the  lawful 
children  of  John  Lapsley,  the  youngest  son  of  the  testator.  They 
alleged  that  Janet  M'Einley,  their  mother,  had  been  thrice  married, 
first  to  James  Kidd,  who  died  about  the  end  of  the  year  1796 ;  secondly 
to  William  Paul,  who  left  this  country  for  America  in  1801,  and  was 
lost  on  his  passage  from  New  York  to  St.  Kitts,  in  1804  or  1805 ; 
and  thirdly  to  John  Lapsley  in  1807.  The  first  two  marriages 
were  admitted,  but  the  respondent  denied  the  third,  and  alleged 
that  John  Lapsley  and  Janet  M'Einley  cohabited  unlawfully  soon 
after  Paul's  departure  from  Scotland,  and  that  the  cohabitation 
'thus  unlawfully  commenced,  was  continued  till  the  death  of  John  L  ^^^  3 
Lapsley,  but  had  never  changed  its  character  during  his  life. 
The  legitimacy  of  the  claimants  was  therefore  directly  put  in 
issue. 

The  case  came  on  before  Lord  Cunninghame,  as  Lord  Ordinary, 
who  heard  evidence  on  the  subject,  and  on  the  20th  of  May,  1845, 
his  Lordship  pronounced  an  interlocutor,  finding  that  the  parents 
of  the  pursuers  "  were  cohabiting,  and  generally  held  by  habit  and 
repute  to  be  married  persons,  for  three  years  at  least  prior  to  the 
death  of  John  Lapsley  in  1810,  and  consequently  that  the  pursuers 
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Lapblby     were  entitled  to  and  did  possess  from  their  birth,  the  status  and 

GRifflifeox.     repute  of  his  lawful  children."     The  case  was  taken  before  the 

Judges  of  the  second  division  of  the  Court  of  Session,  and  by  them 

the  interlocutor  of  the  Lord  Ordinary  was  reversed.    This  was  an 

appeal  against  that  reversal. 

Mr,  Woiiley  and  Mi\  Anderson  for  the  appellants  : 

The  onus  of  proof  lies  in  this  case  upon  the  party  impeaching 
the  marriage.  The  law  will  not  presume  illegality  of  this  serious 
kind — it  must  be  shown  to  exist :  Cunningliams  v.  Cunninghams  (i), 
and  Williams  v.  The  East  India  Company  (2). 

(Lord  Campbell  :  Do  you  mean  to  contend  that  the  party  im- 
peaching a  marriage,  on  account  of  its  having  been  contracted 
when  a  former  husband  was  alive,  must  show  that  he  was  alive 
within  a  short  time,  a  fortnight  for  instance,  before  it  took 
place  ?) 

Certainly — for  the  law  presumes  innocence,  not  guilt.  Rex  v- 
Twyning  (8).  There,  a  woman  twelve  months  after  her  first 
husband  was  last  heard  of,  contracted  a  second  marriage,  and  it 
was  held  on  appeal  that  the  Sessions  did  right  in  presuming,  primal 
facit\  that  the  first  husband  was  dead  at  the  time  of  the  second 
[  '501  ]  marriage,  *and  that  it  was  incumbent  on  the  party  objecting  to  the 
second  marriage,  to  give  some  proof  that  the  first  husband  was 
then  alive.  The  doctrine  in  that  case  was  agreed  to  in  the  subse- 
quent case  of  Rex  v.  Harbor nc  (4),  though  the  particular  circum- 
stances there  were  held  sufiSciently  strong  to  rebut  the  presumption 
of  innocence.  But  this  second  case  does  not  in  the  least  degree 
shake  the  authority  of  the  former,  in  which  Mr.  Justice  Batlev 
lays  down  in  strong  terms,  that  the  ''  law  presumes  against  the 
commission  of  crimes,"  and  that  presumption  he  there  considers 
to  overrule  the  ordinary  presumption  of  the  law  in  favour  of  the 
continuance  of  life.  He  adopted  the  ruling  in  the  case  of 
Williams  v.  The  East  India  Company  (6),  in  which  it  was  held, 
that  where  an  act  is  required  to  be  done  by  one,  the  omission  of 
which  would  make  him  guilty  of  a  criminal  neglect  of  duty — the 
law  presumes  that  such  act  has  been  done,  and  throws  the 
burden  of  proving  the  negative  on  the  party  who  insists  upon  it. 

(1)  14  E.  E.  180  (2  Dow,  482).  (4)  2  Ad.  &  El.  540. 

(2)  6  E.  E.  589  (3  East,  192).  (5)  6  E.  E.  589  (3  East,  192). 

(3)  liO  E,  E,  480  (2  13,  &  Aid,  386), 
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lat  case  was  well  considered,  and   Lord   Ellbnborouoh    then      Lapslst 
stinctly  laid  down  the  rule  which  Mr.  Justice  Bayley  afterwards,     griebson. 
Iter  V.  Twyning,  as  distinctly  adopted, 

Mr.  Turner  and  Mr.  liolt  for  the  respondent : 

The  question  of  fact  here  is,  whether  there  was  a  marriage 
Btween  John  Lapsley  and  Janet  Paul,  in  1807.  On  that 
uestion  the  evidence  merely  shows  a  continuance  of  a  cohabitation 
reviously  commenced.  Now  if  that  cohabitation  was  in  its  origin 
mlawfuly  from  the  fact  that  W.  Paul  was  alive  at  the  time  it  began, 
i  could  not  become  lawful  by  mere  continuance,  but  required  some 
iecisive  act,  snch  as  a  regular  marriage,  to  give  it  a  new  character. 
There  is  no  evidence  in  this  case  of  such  an  act  having  been 
[performed.  The  marriage  set  up  here  is  at  best  an  irregular 
marriage,  and  all  the  circumstances  ^connected  with  it  must  there-  [  *502  ] 
{ore  be  considered  :  Jolly's  case  (i). 

Those  circomstances  disprove  the  pretence  of  an  actual  marriage. 
There  is  no  evidence  here  of  consent  after  the  death  of  Paul, 
except  that  which  is  afforded  by  the  fact  of  the  parties  continuing 
to  live  together.  That  alone  is  not  sufficient.  It  is  said  that  they 
cohabited  in  good  faith,  in  the  sincere  belief  that  Paul  was  dead. 
That  good  faith  might,  perhaps,  be  an  answer  to  an  indictment  for 
Ingamy,  or  an  excuse  after  conviction,  but  it  will  not  legitimatise 
children  bom  from  such  a  connection. 

Marriage  is  a  contract.     There  must  be  both  the  will  and  the 

ability  to  consent  at  the  time  the  contract  is  made.     Habit  and 

repute  are  only  evidence  of  consent.     But  when  the  evidence  of 

habit  and  repute  commences  at  a  period  when  the  spouse  of  one  of 

the  parties  is  actually  living,  it  amounts  to  nothing,  and  though  it 

shoald  continue  till  and  after  the  death  of  that  spouse,  it  will  still 

amount  to  nothing ;  for  there  must  be  a  legal  origin  of  a  marriage, 

mdenced  by  habit  and  repute.     There  cannot  be  a  conditional 

contract  of  marriage.    No  two  people  can  agree  to  live  together, 

treating  each  other  as  man  and  wife,  if  a  third  person,  spouse  of 

one  of  them,  should  prove  to  be  dead,  but  not  to  be  man  and  wife, 

should  that  person  prove  to  be  living.     Where  such  a  connection 

Ims  once  existed,  there  must  be  a  distinct  change  in  its  nature, 

after  the  impediment  to  the  marriage  has  been  removed,  or  the 

parties  can  never  become  husband  and  wife.     Lord  Eldon  laid 

iown  that  proposition  broadly,  in  Cunninghams  v.  Cunningliams, 

(1)  3  Wila.  &  S.  189. 
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LAP8LET  and  he  afterwards  said,  ''When  the  cohabitation  of  man  and 
GBIKB80N.  woman  was  not  known  to  have  been  in  its  origin  illicit*  the  piv- 
sumption  was  that  it  was  lawful.  But  where  it  was  at  first 
notoriously  illicit,  a  change  in  the  character  of  the  conneclion 
must  be  operated.  He  could  not  admit  that  mere  cohabitation  as 
[  *503  ]  ^man  and  woman  was  cohabitation  as  man  and  wife."  Tke^e 
observations  answer  the  arguments  on  the  other  side,  as  U> 
presumption  of  legality  and  illegality.  In  Rex  v.  Ttvyning  (i),  the 
second  marriage  was  in  form  a  perfectly  valid  marriage,  and  tbf 
only  question  was,  as  to  the  time  at  which,  under  such  circum- 
stances as  existed  in  that  case,  the  death  of  the  first  husband  coxAA 
be  presumed.  But  here  no  marriage  took  place,  and  the  presump- 
tion of  the  law,  if  it  made  any  presumption,  would  be,  that  the 
parties  had  not  married ;  for  a  marriage,  under  the  circnmstanee^ 
of  their  first  cohabitation,  would  certainly  have  subjected  them  t.» 
the  penalties  of  bigamy. 

Mr*  Wortlcy,  in  reply : 

The  law  will  always  presume  against  illicit  intercourse  ;  but  even 
supposing  that  the  connection  here  was  illicit  in  its  origin,  a  time 
arrived  when  it  no  longer  bore  an  equivocal  character ;  and  thai 
time  preceded  the  birth  of  either  of  these  appellants.  The  womau 
wore  mourning  for  Paul,  and  when  her  children  were  born, 
christened  them  by  the  name  of  Lapsley,  with  whom  she  was  thew 
living. 

(Lord  Campbell  :  Do  you  admit  that  it  would  not  be  a  valiJ 
marriage,  if  the  parties  merely  said  to  each  other,  "  We  are  married, 
if  it  should  turn  out  that  Paul  is  dead  ?  ") 

That  may  be  admitted ;  but,  in  fact,  they  believed  that  he  ^a< 
dead.  They  acted  bond  fide,  and  the  presumption  of  the  law  must 
be  in  their  favour. 

The  Lord  Chancellor: 

This  case  appears  to  me  to  depend  on  the  evidence  as  to  the  fact^. 
That  evidence  establishes  the  fact,  that  cohabitation  bad  com- 
menced when  William  Paul  was  living.  The  nature  of  tliat 
cohabitation  was  not  altered  by  any  undoubted  and  open  act  of  the 
parties ;  there  was  no  change  in  their  demeanour  after  the  periotl 
[  *504  ]       at  which  it  is  now  believed  he  died.    The  *cohabitation  continuetl 

(1)  20  R.  R.  4S0  (2  B.  &  Aid.  386). 
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as  at  first,  and  the  first  cohabitation  appears  to  have  taken  place  at  JiAPSLEY 
a  time  when  William  Paul  was,  in  fact,  alive,  and  when  there  was  gbibbsok. 
no  reason  to  believe  that  he  was  dead.  The  rule,  therefore,  applies, 
that  the  cohabitation  was  illegal  from  the  commencement,  and 
consequently  there  is  no  proof  of  a  marriage  between  these  parties, 
because  at  a  subsequent  period  the  disability  to  contract  marriage 
between  them  had  ceased.  Every  thing  turns,  in  this  case,  upon 
matter  of  fact.  I  have  no  doubt  about  the  case;  and,  in  my 
opinion,  the  illegitimacy  of  the  children  is  conclusively  established. 

Lord  Campbelij: 

The  law  upon  this  subject  is  well  settled,  but  particular  circum- 
stances were  said  to  exist  in  this  case.  We  may  deplore  the  loose 
state  of  the  law  of  Scotland  upon  the  subject  of  marriage,  and,  in 
our  legislative  capacity,  we  may  afford  a  remedy  to  that  evil ;  but, 
sitting  here  as  Judges,  we  are  bound  to  administer  the  law  as  it 
now  exists.  There  is  not,  in  this  case,  any  controversy  as  to  the 
law  of  Scotland.  The  pursuers  rely  on  the  marriage  of  the  parents 
to  be  established  by  habit  and  repute,  which  may  establish  a 
marriage  by  affording  evidence  of  consent.  On  the  other  hand, 
the  defender  relies  on  the  rule  of  the  law  of  Scotland,  which  is  not 
disputed,  that  if  the  connection  was  in  the  beginning  illicit,  it  must 
continue  to  bear  that  character,  unless  it  is  clearly  changed  by  the 
parties.  That  rule  was  established  by  this  House,  in  the  case  of 
Cunningham  v.  Cunningham  (i),  and  has  ever  since  been  the  settled 
law  of  Scotland.  In  this  instance,  there  is  clear  evidence  of  habit 
and  repute,  for  a  part  of  the  time  during  which  the  parties  were 
living  together.  There  is  no  doubt  that,  at  a  certain  period  of  their 
lives,  they  lived  together  as  man  and  wife  ;  but  then  the  objection 
is  made  that  this  connection  was  illicit  in  its  origin,  and  its  original 
character  was  never  changed  by  any  direct  and  open  act  of  theirs. 
Was  this  connection  ^illicit  in  its  origin  ?  and  if  so,  was  its  nature  [  «o05  ] 
ever  changed  ?  Now,  the  first  of  these  matters  does  not  seem  to  me 
to  admit  of  any  doubt ;  the  connection  was  illicit  in  its  origin,  and 
there  does  not  seem  to  be  any  reason  for  saying  that  its  nature  was 
afterwards  changed.  It  is  said  that  the  woman  must  have  married 
Lapsley  in  1806,  as  she  had  a  child  in  1807  :  and  none  till  then. 
But  that  argument  involves  a  presumption,  on  which  it  is  impossible 
for  us  to  found  a  judicial  decision.  Besides,  we  cannot  disbelieve 
the  evidence,  that  the  connection  between  these  parties  originated 
(1)  14  R.  E.  180  (2  Dow,  482). 
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Lapslet  in  1803 ;  and,  if  so,  William  Paul  was  undoubtedly  alive  at  that 
Gbibrson.  time ;  for  a  letter,  written  by  him  in  1804,  has  been  prodaoed  in 
evidence.  It  was  at  first  said,  that  at  that  period  he  was  dead ;  bat 
the  onus  of  proving  him  to  have  been  dead  lay  on  the  pnrsuff. 
Then  it  was  argued,  that  the  law  would  not  presume  the  commisskm 
of  a  crime,  and  consequently  would  not  presume  the  connection  io 
have  been  illegal ;  but  that  it  must  be  positively  shown  to  havif 
been  so.  But  the  main  question  is,  was  there,  or  was  there  not,  & 
valid  marriage;  and  we  cannot  presume  that  there  was.  Tbe 
marriage  must  be  proved  to  us. 

We  have  been  much  pressed  with  the  case  of  Rex  v.  Twining  (i). 
but  what  is  said  there  by  Mr.  Justice  Bayley  has  been  much  mis- 
understood. He  who  was  one  of  the  most  learned,  accurate,  and 
conscientious  of  Judges,  never  laid  down  what  in  this  argument  has 
been  attributed  to  him.  All  that  he  said  was,  that  there  were 
presumptions  of  law  on  both  sides,  and  that  as  the  Quarter  Sessions 
had  come  to  a  conclusion  on  the  facts,  the  Court  of  King's  Beneh 
would  not  say,  that  in  fact  they  had  come  to  a  wrong  conclusion. 
In  the  subsequent  case  of  Itex  v.  Harborne  (2),  Lord  Denhax 
intimated  a  strong  opinion,  that  the  onus  of  proof  lay  on  the  part}' 
[  ♦506  ]  setting  up  the  *marriage.  Now,  beyond  all  controversy,  the  con- 
nection here  was  illegal  in  its  origin. 

An  important  question  was  purposed  to  be  agitated  in  this  case, 
namely,  whether  supposing  the  first  husband  to  have  been  alire 
when  the  children  were  born,  they  were  still  to  be  considered 
illegitimate,  both  their  parents  believing  that  he  was  dead.  That, 
no  doubt,  is  a  very  important  question,  but  it  does  not  arise  here, 
for  it  is  clear  to  me,  that  here  neither  of  the  parents  did  entertain 
that  belief.  There  was  mala  fides  from  the  beginning  to  the  end 
of  the  proceeding.  I  concur  with  the  Lord  Chancellor  in  the 
opinion,  that  the  interlocutor  of  the  Court  below  should  be  affirmed. 

Lord  Brougham  : 

I  have  been  requested  by  my  noble  and  learned  friend  (Lord 
Campbell)  to  look  into  the  case,  and  into  the  elaborate  opinions 
pronounced  by  the  learned  Judges  in  the  Court  below.  I  have 
done  so,  and  have  no  difficulty  whatever  in  stating,  that  the  con- 
clusion to  which  I  have  come  is,  that  the  interlocutor  pronounced 
in  the  Court  below  should  be  affirmed.  I  was  first  a  little 
hampered  by  the  arguments  of  the  Loid  Advocate  and  of  Lord 
(1)  20  E.  R.  480  (2  B.  &  Aid.  386).  (2)  2  Ad.  &  El.  540. 
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s^iKGHAME.  If  the  death  of  William  Paul  was  believed  hand  fide 
ore  the  cohabitation,  then  the  fact  being  contrary  to  their  belief, 
belief  being  groundless,  but  the  cohabitation  proceeding  on  that 
ief,  if  afterwards  William  Paul  died,  and  the  cohabitation 
itinaed,  I  might  have  had  some  difficulty  in  saying  that  this 
labitation,  which  was  in  fact  illegal,  but  was  founded  on  the  lx>nd 
('  belief  of  the  death  of  the  first  husband,  and  of  the  character  of 
in  and  wife  being  lawfully  assumed  by  these  parties,  did  not 
come  licit  by  the  death  of  Paul.  But  when  I  come  to  look  into 
e  facts  of  the  case,  I  do  not  think  that  I  am  at  all  called  on  to 
nsider  that  question.  This  is  a  case  entirely  of  fact,  and  the 
idence  satisfies  me,  that  in  fact  these  parties  did  not  live  together 
\  man  and  wife. 


Judgment  of  the  Court  below  affirmed  with  costs. 


Lapsley 

V. 

Gbiebson. 


JOHN   FLEMING  and  Others  v.  ARCHIBALD 
SMITH  AND  Othebs. 

(I  H.  L.  C.  513—537.) 

A  vessel  insured  under  a  time  policy  from  August,  1841,  to  August, 

1H42,   encountered  Tery  severe  weather  in  the  Indian  seas,   and    was 

compelled,  in  May,  1842,  to  put  into  the  Mauritius.     The  master  wrote  to 

the  owners,  telling  them  of  the  injuries  which  the  vessel  had  received,  of 

the  necessity  to  make  extensive  repairs,  of  his  intention  to  borrow  money 

on  bottonuy  for  that  purpose,  of  the  sum  required,  and  of  the  impossibility 

of  getting  the   money  except    on  the  undertaking  to  return  direct  to 

England,  instead  of  proceeding  to  Bombay,  as  originally  intended.    He 

lurther  stated,  that  on  account  of  the  vei-y  low  state  of  freights  in  India, 

this  would  be  better  for  their  interests,  which  he  said  he  consulted  in 

everything  he  did.    The  agents  for  l^loyd's  at  the  Mauiitius,  who  were 

employed  by  the  captain  to  act  for  him,  wrote  letters  to  the  same  e£Fect. 

Thene  letters  were  received  at  intervals  between  September  and  December, 

1842,  and  in  the  latter  month  the  ownei*s  wrote  to  the  agents  expressing 

tbeir  surprise  at  the  amount  required,  but  saying,  at  the  same  time,  that 

they  supposed  what  was  done  was  the  best  that  could  be  done  under  the 

unfurtunute  circumstances  in  which  the  ship  was  placed.    The  owners 

wrote  to  agents  in  London,  apprizing  them  of  the  expected  arrival  of  the 

vessel,  and  directing  them  to  do  what  was  needful.    The  vessel  did  an-ive 

on  the  *i7th  of  March,  and  was  at  first  taken  possession  of  by  the  agents 

lor  the  owners.     On  the  30th  of  March  the  owners  abandoned  to  the 

underwriters : 

Held,  that  under  these  circumstances  they  were  not  entitled  to  recover 
as  for  a  total  loss ;  for,  first,  assumiiie:  notice  of  abandonment  to  be 
necessary  in  a  case  of  constructive  total  loss,  the  notice  here  had  not  been 
given  in  time ;  and  secondly,  the  conduct  of  the  owners  on  the  receipt  of 
the  letters  amounted  to  an  election  to  treat  tbis  as  a  partial  loss,  and  they 
could  not  afterwards,  on  the  arrival  of  the  vc8:$el,  when  they  found  that  the 
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Fleming  <^8^  ^^  repairs  much  exceeded  the  market  value  of  the  vessel  itself,  coD^t-ri 

r,  this  partial  into  a  total  loss. 

Smith.  Though  the  master  may,  by  an  ordinary  rule  of  law,  bo  consider.  1 

[  *514  ]  '^whenever  the  vessel  is,  by  capture  or  other  detentions  and  casualti^. 

prevented  from  continuing  the  voyage,  as  the  agent  for  all  parties  ca- 

cemed,  yet  the  owners,  even  under  such  circumstances,  znaj  by  tbejr 

conduct  make  him  their  sole  agent,  so  as  to  be  bound  by  his  acts. 

Per  Lord  Campbell  :  Notice  of  abandonment  is  necessary  in  oitier  ^' 
convert  a  constructive  into  an  absolute  total  loss. 

The  cases  of  Cambridge  v.  Anderton,  and  Boux  v.  Salvador^  show  tLat 
where  a  ship,  in  consequence  of  the  inability  of  the  master  to  ^t  it  off  tV 
rocks  where  it  has  struck,  has  been  actually  sold,  or  where  a  cargo  of .. 
perishable  nature  has  been  so  damaged  by  the  sea  that  its  Bubstancf  > 
gone,  and  it  can  never  reach  the  destined  port  in  specie,  the  loss,  in  e»>  h 
instance,  is  actual,  and  not  constructive  total  loss. 

Where  a  prudent  owner  uninsured  would  have  sold,  the  case  amount^  * 
one  of  actual  total  loss. 

This  was  an  appeal  against  a  decree  of  the  Court  of  Sessiuu. 
The  appellants,  as  the  owners  of  the  ship  WUiiavi  Nicol,  haa 
effected  an  insurance  on  that  vessel  for  the  period  of  twelve  month- 
from  the  18th  of  August,  1841,  valued  at  6,0002.,  and  they  claiuieil 
as  for  a  total  loss  occurring  in  the  month  of  May  or  Jane,  184*2. 
The  respondents,  who  were  the  underwriters. on  the  policy,  insisted 
that  they  were  only  liable  for  a  partial  loss. 

On  the  12th  of  April,  1842,  the  vessel  sailed  from  Port  Adelaide 
to  Bombay,  and  on  the  18th  of  May  encountered  very  tempestao^^ 
weather,  and  was  driven  into  the  Mauritius,  where  it  arrived  on 
the  81st  of  May.  The  summons  set  forth  the  facts  very  falk 
and  alleged  that  by  these  occurrences  the  vessel  sustained  8erioa> 
damage  in  the  hull,  and  "was  not  in  a  reparable  state,  or  in  a 
state  to  be  beneficially  repaired,  considering  the  means  of  rejiair 
and  the  expenses,  but  was  totally  lost  by  the  perils  of  the  sea." 
The  summons  then  went  on  to  allege,  that  attempts  were  made  to 
repair  the  ship,  that  money  was  advanced  on  bottomry,  and  the 
.  •615  ]  ship  was  repaired,  took  in  a  cargo  of  *8Ugars,  and  arrived  in 
England  on  the  27th  of  March,  1843,  when  it  was  found  that  the 
vessel  and  the  freight  were  not  equal  in  value  to  the  amount 
secured  by  the  bottomry  bond,  which  was  given  for  4,536/.,  and 
that  the  ship  was  abandoned  by  letter  to  the  underwriters  on  the 
30th  of  March,  1843. 

The  cause  was  sent  to  the  Jury  Court  for  trial  on  an  issue 
directed  to  determine  whether  the  vessel  was  totally  lost  in  tb^ 
month  of  May  or  June,  1842,  or  whether  the  loss  was  only  an 
average  1(;8S.  The  cause  was  tried  before  the  Lord  President: 
when  evidence  was  given  to  show  that  on  the  arrival  of  the  vessel 
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at  the  Mauritius,  Captain  Elder  put  himself  into  communication      Fleming 

\vith  the  house  of  Hunter  &  Co.,  the  agents  there  for  Lloyd's,  in       smith. 

order  to  have  the  injuries  sustained  by  the  vessel  ascertained.    On 

the  5th  of  June  he  T^rote  (the  letter  was  received  on  September  5) 

to  his  owners,  "  It  is  but  right  to  inform  you  that  the  copper  in  the 

ship  was  entirely  gone,  nearly  one-third  being  washed  ofif;  it  must 

have  been  very  bad.      The  ship  must  be  hove  down  to  see  if  there 

is  anything  wrong ;  and  if  it  should  be  for  your  interest  to  condemn 

the  ship,  if  the  repair  should  amount  to  so  much  as  to  make  your 

one-third  part  of  the  insurance,  which  you  will  have  to  pay,  very 

heavy,  I  shall  certainly  do  so,  as  the  6,000Z.  she  is  insured  for,  is, 

I  l>elieve,  more  than  the  value ;  but  before  I  can  do  this,  we  must 

have  tenders  in,  to  see  that  the  underwriters  will  save  by  selling 

the  ship  as  she  is,  than  laying  out  so  much  money  on  her.     There 

is  one  thing  I  must  state,  the  rigging  was  entirely  done,  fore  and 

aft.    Eight  years  was  a  long  time  for  it  to  be  over  mast  heads." 

He  then  gave  his  reasons  for  thinking  that  the  ship  ought  to  be 

repaired,  and  added,  **  whatever  I  may  do,  I  shall  act  according  to 

the  best  for  your  interest."     On  the  9th  of  June  he  wrote  another 

letter,  in  which  he  said,  "  we  could  not  have  made  money  at  any 

rate  with  the  present  rate  of  freight  from  Bombay."    On  the  5th  of 

July  he  wrote  a  *third  letter,  giving  an  account  of  his  proceedings,       [  *5i6  ] 

estimating  the  expense  of  repairs  at  about  8,000Z.,  and   saying, 

'*  Now,  the  ship  being  insured  for  6,000{.,  the  loss  to  the  insurers 

would  have  been  too  great  for  abandonment,  and  on  that  account  it 

could  not  have  been  effected  for  any  consideration.      For  your 

interest  I  must  raise  money  on  bottomry.  .  .  .  The  accounts  from 

India  are  very  disheartening;  freight  is  not  to  be  had  but  at  a  very 

low  figure,  which  would  occasion  a  loss  to  the  shipowners.     If  I 

can  make  from  here  2,5002.  to  3,000/.  freight,  direct  home,  it  will, 

I  think,  be  certainly  best  for  your  interest."     Messrs.   Hunter, 

Arbuthnot  &  Co.  wrote  to  the  owners  in  nearly  the  same  terms. 

One  of  their  letters,  dated  on  the  16th  of  July,  said,  ''Captain 

Elder  is  naturally  anxious  to  follow  his  instructions,  and  proceed, 

when  repaired,  to  Bombay.    For  this  purpose  he  has  advertised  for 

a  loan  of  about  20,000  dollars,  to  be  secured  by  a  bottomry  bond 

on  the  ship,  which  would  proceed  to  Bombay  in  prosecution  of  her 

voyage.    No  offers  however  were  made  on  those  terms,  but  parties 

are  ready  to  advance  the  money  provided  the  ship  proceeds  to 

England  direct.    Captain  Elder  will  therefore  be  obliged  to  deviate 

from  his  instructions,  and  we  have  offered  him  a  cargo  of  sugar  at 
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Fleming     the  first  of  the  season  for  England,  at  the  current  rate  of  freight 
Smith.       vhich,  T7e  thmk,  is  better  for  all  parties  than  to  go  on  to  Bombay  it 
search  of  a  cargo  at  the  miserably  low  rate  of  freight  ruling  in 
India.    We  shall  keep  yon  informed  from  time  to  time  of  what  is 
going  on,  and  when  the  repairs  are  completed,  we  shall  fonrarJ 
to  you  all  the  documents  necessary  for  a  settlement  with  th*" 
underwriters."     By  a  letter  of  the  8rd  of  December,   184*2,  the 
owners  acknowledged  these  communications,  said  that  they  ^'  hoi^c-l 
the  measures  might  turn  out  to  have  been  the  best  in  the  unforta- 
nate  circumstances,"  declared  themselves  to  have  been  startled  }>y 
the  necessity  for  a  bottomry  bond  to  so  large  an  amount,  ihsmkei 
[  'Bn  ]      Messrs.  Hunter  &  *Co.  for  their  oflfer  of  a  cargo  for  England  direct, 
and  said,  "  Should  it  have  been  decided  to  follow  this  course,  we 
hope  the  rate  of  freight  will  prove  such  as  to  compensate  in  some 
measure  for  the  loss  which  must  necessarily  accrue  from  the  bean 
expense  connected  with  the  repairs."     Other  letters  of  a  similar 
kind  were  written,  and  in  December,  1842,  the  IVilliam  Nicol  sailed 
from  the  Mauritius  for  London,  where  it  arrived  on  the  27th  ul 
March,  1843.     On  the  7th  of  that  month  the  owners  wrote  to  the 
Messrs.  Henderson  to  act  as  their  agents  with  regard  to  this  vessel. 
and  those  gentlemen  accordingly  cleare^  the  vessel  at  the  Costom- 
liouse.      On  the  30th  of  March  the  owners  wrote  to  the  under- 
writers a  formal  abandonment  of  the  vessel.     The  amount  secureil 
on  the  ship  by  bottomry  bond  was  about  4,5361.,  and  the  vessel 
being  seized  by  the  bottomry  creditor,  was  sold  by  him  for  a  sum 
of  2,780/.     The  owners  instituted  in  the  Court  of  Session  a  suit  on 
the  policy  to  recover  as  for  a  total  loss.     They  stated  in  a  letter, 
that  they  dated  their  claim  as  from  the  time  the  vessel  reached  the 
Mauritius.     The  underwriters  insisted  that  in  point  of  law  there 
could  be  no  claim  as  for  total  loss  in  a  case  where  the  vessel  Btill 
existed  in  specie,  without  a  notice  of  abandonment  being  dniy 
given ;  that  the  owners  here,  not  having  given  such  notice  in  dne   ' 
time,  they  had  lost  the  right  to  abandon  ;  and  this  was  in  fact  only 
a  case  of  a  partial  loss ;  and,  that  the  owners  having  repaired  ihe 
vessel,  and  applied  it  to  the  purposes  of  trade  on  their  own  bebalt, 
had  elected  to  treat  the  case  as  one  of  partial  loss. 

The  jury  found  ''for  the  pursuers,  with  leave  for  the  defenders  to 
move  the  Court  to  enter  a  verdict  in  their  favour  if  the  Court 
should  think  fit  upon  the  following  points  :  whether  the  pursuers 
are  barred  from  recovering  as  for  a  total  loss  in  consequence  oi 
abandonment  having  been  necessary,  and  not  having  been  made  iii 
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due  time,  or  of  the  pursuers  having  elected  to  treat  the  case  as  one      Fleming 
of  *partial  loss."     The  Court  adjudged  that  the  pursuers  were       smith. 
''barred  from  recovering  as  for  a  total  loss,  in  respect  that  they       [*518] 
were  bound  and  failed  to  abandon  the  vessel  in  due  time  to  the 
defenders,  and  also  that  they  elected  to  treat  the  loss  as  partial.*' 
Against  that  judgment  the  pursuers  brought  the  present  appeal. 

The  Attorney-General  and  Sir  F.  Thesiger  {Mr.  Ivory  was  with 
them)  for  the  appellant : 

The  questions  are,  first,  whether  in  the  case  of  a  constructive 
total  loss,  any  notice  of  abandonment  is  necessary ;  secondly, 
whether,  assuming  a  notice  of  abandonment  to  be  necessary,  the 
notice  here  was  given  in  due  time;  and,  thirdly,  whether  the 
owners  here  have  not  elected  to  treat  the  loss  as  a  partial  and 
not  as  a  total  loss.  The  second  and  third  questions  depend  on  the 
facts  of  the  case.  As  to  the  first  question,  it  is  submitted  that  no 
notice  of  abandonment  is  necessary  where  the  vessel  is  either  lost 
by  being  at  the  bottom  of  the  sea,  or  by  being  so  seriously  injured 
that  it  has  lost  the  character  of  a  ship,  and  is  unable  to  prosecute 
its  intended  voyage.  The  latter  was  the  case  with  this  vessel  in 
May,  1842.  It  had  then  ceased  to  be  an  effective  ship,  and  no 
person  acting  with  prudence  or  judgment  would  have  expended 
any  money  upon  it.  Can  abandonment  be  required  under  such 
circumstances  ? 

Abandonment  is  not  necessary  in  the  case  of  an  actual  total  loss: 
Mellish  V.  Andretcs  (i),  and  Cologan  v.  The  London  Assurance 
Company  (2) ;  in  the  latter  of  which  Lord  Ellbnboiiough  says  it 
is  required,  as  excluding  the  presumption  that  the  owner  still 
adheres  to  the  risk  as  his  own.  In  a  case  of  constructive  total 
loss,  there  must,  it  is  true,  be  a  relinquishment  of  salvage,  because 
the  contract  of  insurance  is  a  contract  of  indemnity.  But  even 
♦there  notice  of  abandonment  is  not  necessary :  Boyd  v.  llie  Royal  [  *5i9  ] 
Exchange  Assurance  Company  {3);  and  the  two  things  are  essentially 
different  from  each  other.  In  Irving  v.  Manning  (4)  it  was  not 
doubted  that  a  party  might  recover  as  for  a  constructive  total  loss 
where  a  ship  was  damaged  beyond  repair,  except  at  an  expense 
such  as  no  prudent  owner  would  incur. 

(Lord  Ca^ipbell  :  A  constructive  total  loss  is  so,  not  only  with 

(1)  13  R.  B.  351  (15  East,  13).  (3)  Not  reported. 

(2)  17  R.  R.  390  (5  M.  &  S.  447).  (4)  Ante,  p.  69. 
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Flehixo     reference  to  the  physical  state  of  the  ship,  but  to  the  rate  of  labon 
Smith.       where  the  ship  if  found,  to  the  value  of  money  there,  the  price  c 
materials,  and  the  freights  to  be  carried  after  repair.) 

The  jury  here  having  found  that  there  was  a  total  loss,  iiu 
respondents  are  bound  by  that  finding,  and  the  question  of  total  oi 
partial  loss  cannot  be  discussed. 

(Lord  Campbell  :  But  the  verdict  here  expressly  reserves  the 
questiojis,  whether  in  such  a  case  abandonment  was  necessary,  aoJ 
whether  the  notice  was  given  in  time.  It  may  be  treated  as  settled 
that  in  this  case  there  has  been  a  total  loss,  but  such  as  we  eall  in 
this  country  a  constructive  total  loss.) 

Then  as  to  such  a  case,  it  is  contended  that  notice  of  abandonment 
is  not  necessary.  A  constructive  total  loss  is  still  a  total  loss ;  and 
the  true  distinction  is  not  between  an  actual  and  a  constructiTe. 
but  between  an  actual  and  a  contingent  total  loss. 

.  If  the  case  is  clearly  one  of  constructive  total  loss,  it  is  the  same  a^ 
that  of  actual  total  loss,  and  notice  of  abandonment  is  not  necessary. 
Now  what  is  constructive  total  loss  ?  The  case  of  Cambridffi'  ^♦ 
AndeHon  (i),  adopting  in  substance  the  rule  as  laid  down  in  Park 
on  Insurance  (2)  shows  that  there  may  be  a  total  loss,  though  tfae 
[  •520  ]  vessel  is  in  fact  recovered ;  and  Mr.  Justice  Holroyd  *there 
expressly  said  that  the  damage  sustained  may  make  the  loss  a  ' 
total  loss ;  and  he  added  that  in  such  a  case  it  is  unnecessary  to 
give  notice  of  abandonment.  Such  too  was  the  opinion  of  tk  | 
whole  Court. 

It  is  true  that  in  that  judgment  the  Chief  Justice  used  the 
expression  as  to  the  ship  being  *'  reduced  to  a  mere  congeries  of 
planks ; "  and  that  expression  is  relied  on  by  the  other  side  to 
show  that,  in  the  case  of  a  constructive  total  loss,  the  ship  must 
not  only  have  lost  the  character,  but  the  very  form  of  a  ship- 
must  not  only  be  unfit  for  navigation^  but  must  actually  be  a  mere 
wreck ;  but  that  was  not  the  meaning  intended  by  the  Lord  Chisf 
Justice  himself  to  be  given  to  the  phrase,  nor  was  it  meant  to  be 
said  that  in  order  to  constitute  a  constructive  total  loss,  the  ship 
should  be  reduced  to  the  condition  of  a  mere  wreck. 

(The  Lord  Chancellor  :   Assuming   that   the   expression  only 
meant  where  the  ship  is  so  damaged  that  the  repair  of  it  will  cos^ 

(1)  26  B.  B.  517  (2  B.  &  C.  691).  (2)  Vol.  L,  p.  159,  7th  ed. 
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more  than  the  value,   and  is  therefore  a  .case  of  constructive      Fleming 
total  loss,  still  the  question  is  whether  notice   of   abandonment       smith. 
is  necessary?) 

It  is  not :  for  the  ship  does  not  remain  a  perfect  ship,  with  the 
mere  temporary  loss  of  its  use,  as  in  the  case  of  capture  or  embargo, 
so  that  when  restored  it  can  at  once  be  employed  in  the  ordinary 
manner.  In  such  a  case,  and  in  such  a  case  only,  must  the  owner 
give  notice  of  abandonment  to  the  underwriter.  Roux  v.  Salvador  (i) 
is  not  an  authority  contradicting  this  position,  for  there  the 
relinquishment  of  salvage  is  confounded  with  abandonment ;  and 
the  observations  which  appear  opposed  to  the  plaintiff's  right  to 
recover,  do  not  refer  to  abandonment.  The  Lord  Chief  Justice 
says,  "  The  necessity  of  abandoning  to  the  insurer  all  the  right  of 
the  assured  to  what  may  be  saved  or  recovered  from  the  peril 
insured  against,  arises  *out  of  the  very  nature  of  the  contract  of  [  *62i  ] 
insurance,  which  is  a  contract  of  indemnity  only."  It  is  plain  that 
these  words  do  not  apply  to  what  is  ordinarily  termed  abandon- 
ment, but  to  relinquishment  of  salvage;  and  the  subsequent 
expression  that  the  underwriter  is  to  be  put  into  the  owner's  place 
as  to  all  the  benefit  that  may  be  derived  from  what  has  been  actually 
saved  or  recovered  from  the  loss,"  justifies  that  view  of  the  judg- 
ment. The  additional  statement  there  made,  that  in  such  a  case 
the  owner  ''must  first  relinquish  to  the  underwriters  all  his 
interest  in  what  remains,"  is  however  erroneous,  for  that  is  not 
necessarily  a  preliminary  proceeding. 

(LoBD  Campbell  :  When  is  the  relinquishment  of  salvage  to  be 
made  ?) 

On  the  adjustment  of  the  policy. 

(LoBD  Campbell  :  Then  nothing  is  to  be  done  before  the  bringing 
of  the  action  ?) 

It  is  not  necessary  to  do  anything.  If  there  is  a  total  loss, 
the  property  remaining  becomes  ipso  facto  the  property  of  the 
assured. 

(Lord  Campbell:   Then  is  there  not  a  difficulty  in  saying  at 
what  moment  the  right  of  the  underwriter  accrues  ?) 

(1)  1  Bing.  N.  0.  526. 
E.B. — VOL.  LXXIU.  10 
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Fleming      It  accrues  at  the  moment  the  ship  receives  its  death  wound.    SikA 
8MITB.       is  the  doctrine  adopted  in  the  United  States :  Rvggles  v.  The  Gentri 
Interest  Insurance  Company  (i) ;  and  that  doctrine  is  in  full  con- 
formity with  every  principle  of  insurance  law. 

It  must  be  admitted  that  the  first  case  of  Rotix  v.  Salradiif, 
shakes  the  authority  of  Cambridge  v.  Anderton,  but  the  decision 
thus  pronounced  was  afterwards  denied  in  the  Exchequer  Chamber, 
where  the  reasons  given  in  support  of  the  judgment  were  reviewei 
and  the  judgment  itself  was  reversed  (2). 

[  522  ]  (Lord   Campbell  :    The   decision   in  the  Exchequer   Chamte 

proceeded  on  the  ground  that  the  subject-matter  of  the  in- 
surance was  totally  lost.  Here  the  vessel  brought  home  a  e^rgo 
of  sugars.) 

But  in  Cambridge  v.  Andertony  which  is  set  up  again  as  an 
authority  by  the  Exchequer  Chamber  in  Roux  v.  Salvador  (2),  and 
which  is  exactly  the  same  case,  so  far  as  principle  is  concerned,  as 
the  present,  the  vessel  was  got  off  the  rock  by  the  purchaser, 
repaired,  and  freighted  with  a  cargo  for  England.  In  Allen  v.  | 
Sxigrue  (3),  the  materials  of  the  ship  were  not  lost,  but  bad.  , 

As  to  the  other  questions  they  are  more  matters  of  fact  than  I 
law.     The  first  is  whether,  assuming  abandonment  to  be  necessan 
in  such  a  case,  it  was  here  given  in  due  time  ?    If  the  assured  wai 
in  full  possession  of  all  the.  circumstances,  it  is  a  rule  of  law  that  | 
he  shall  communicate  them  in  due  time,  but  whether  he  was  in 
possession  of  them  or  not  is  a  question  of  fact.  1 

(Lord  Campbell  :  If  notice  was  necessary  it  lies  on  you  to  show  , 
that  it  was  given  in  due  time.)  , 

What  is  due  time  is  a  mixed  question  of  law  and  fact ;   but  here 
there  is  no  finding  of  the  fact  which  raises  the  question  of  la^  ' 
There  ought  to  be  a  remit  on  this  point.  , 

Then  as  to  the  question  of  election.    Every  thing  had  been  i^one 
before  the  owners  received  the  letters,  and  every  thing  done  was  the  , 
act  of  the  master  and  not  of  the  owners.    In  such  a  case  the  master 
is  not  the  agent  of  the  owners  alone,  so  as  to  bind  them,  bat  | 
becomes,  by  the  happening  of  the  peril  insured  against,  the  ag^^^^ 
for  all  concerned.     The  moment  the  vessel  ceases  to  be  an  effective 

(1)  12  Wheaton's  Rep.  408,  414.  (3)  32  E.  E.  4S3  (8  B.  &  C.  561 ;  3 

(2)  43  E.  E.  638  (3  Bing.  N.  C.  266).      Man.  &  Ey.  9). 
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sailing  vessel,  he  assumes  that  character:    the  case  of  the  ship      Fleming 
Alexander  (i),    and  Douglas  v.  Moody  (2).      *If  a  prudent  owner,       smith. 
being  present,  would  not  have  incurred  the  expense,  these  owners  are       [  *S28  ] 
not  bound,  because  the  master  incurred  it.    There  cannot,  in  such 
a  case  as  the  present,  be  a  ratification  by  mere  delay,  for  ratifica- 
tion can  only  be  made  with  full  knowledge  of  all  the  facts  :    Story 
on  Agency  (3),  citing  Horsfall  v. FaunUeroy  (4),  and  Owens  v.  Hulme (6). 
The  opinion  of  Mr.  Justice  Ashhurst  in  Mitchell  v.  Edic  (6),  is  to  the 
same  effect,  and  Gemon  v.  The  Royal  Exchange  Assurance  (7),  adopts 
the  same  principle.    Where  a  ship  ceases  to  be«a  navigable  ship, 
the  master  ceases  to  be  the  agent  for  the  owners,  and  becomes  agent 
for  all  concerned,  and  the  owners  are  not  bound  by  his  acts,  unless 
they  were  present.    Here  the  owners  knew  nothing  of  the  facts 
till  after  the  repairs  had  been  executed,  and  could  no  more  have 
prevented  them  than  could  the  underwriters  themselves. 

The  Lord  Advocate  and  Mr.  J.  Leycester  Adolphus  (Mr.  Peacock 
was  with  them)  for  the  respondents : 

The  first  two  questions  here  are,  whether  notice  of  abandonment 
was  necessary,  and  whether  the  notice  here  given  was  given  in 
due  time ;  and  it  is  not  pretended  that  the  appellants  can  answer 
the  second  question  in  the  affirmative.  The  notice  of  abandonment 
was  too  late,  much  to  the  injury  of  the  respondents.  The  facts 
8bow  that  the  finding  of  the  jury  on  what  constituted  the  third 
question  is  correct,  and  that  the  appellants  did  really  treat  this 
as  a  case  of  mere  average  loss. 

As  to  the  first  question :  the  other  side  is  not  warranted  by  any 
authority  in  confining  the  necessity  of  abandonment  to  cases  of 
barratry  and  capture.  The  question  whether  a  vessel  is  lost  if  it 
is  not  actually  sunk,  must  depend  on  various  circumstances.  But 
if  the  owners  take  *  these  circumstances  into  consideration,  and  [  *524  j 
incur  the  expense  of  repair,  they  are  not  at  liberty  afterwards  to 
abandon  the  ship.  To  say  that  they  are  so  would  be  to  allow  them 
great  advantages,  such  as,  in  fairness,  they  ought  not  to  enjoy.  At 
all  events  they  cannot  be  entitled  to  abandon  and  treat  the  case 
as  one  of  total  loss,  after  having  made  the  experiment  of  treating 
it  as  a  case  of  average  loss.    They  cannot,  when  in  fact  the  ship 

(1)1  Bob.  N.  8.  346.  (5)  9  Peter's  Rep.  607,  629. 

(2)  9  Maflsachnsetts  Bep.  518.  (6)  1  B.  B.  318  (1  T.  B.  608). 

(3)  Page  205,  s.  243.  (7)  16  B.  B.  630  (6  Taunt.  383). 

(4)  10  B.  &  C.  755. 
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Flemiko  still  exists,  make  voyages  with  a  view  to  profit,  and  then,  finding 
Smith.  ^^^^  the  vessel  will  not  sell  for  the  amount  they  have  expended 
upon  it,  abandon  it  to  the  underwriters,  as  if  actually  and  toiallj 
lost.  If  they  intend  to  abandon,  they  must  give  notice  of  that 
intention,  and  give  it  at  the  earliest  possible  period  after  the  injnn 
which  they  allege  to  be  the  cause  of  the  loss.  Such  is  the  effect 
of  the  various  decisions  on  this  subject.  The  case  of  MUcheU  v. 
Edie  (i)  is  an  instance ;  Mr.  Justice  Bulleb  there  directed  the  jarj 
that  the  capture  of  the  vessel  gave  the  owners  an  option  to  aband<m 
or  not ;  but  if  they  chose  to  abandon  they  must  do  it  immediately 
upon  receiving  intelligence  of  the  loss,  and  not  having  so  giTes 
notice,  they  had  waived  their  right,  and  could  only  recover  for 
an  average  loss.  The  Court  adopted  this  view  of  the  law,  and 
declared  that  the  master  could  not  be  considered  the  agent  of  the 
underwriters  till  notice  had  been  given  to  them,  and  they  had  bad 
an  opportunity  of  exercising  a  discretion  as  to  his  acts.  The  cskse 
of  Cambridge  v.  Andei-ton  (2)  does  not  impeach  that  doctrine,  for 
there  the  master  being  unable  to  get  the  vessel  ofiF  the  rocks,  and 
to  repair  it,  sold  it  to  some  people  residing  on  the  spot,  and  thej 
having  at  their  command  means  which  he  could  not  procnre. 
released  the  ship,  repaired  it,  and  sent  it  on  a  voyage.  No  notice 
of  abandonment  was  required  there,  because  the  ship  was  in  fact, 
as  the  jury  found,  totally  lost.  The  master  could  not  there  be  said 
[  *536  ]  to  have  *had  the  opportunity  of  exercising  any  choice  as  to  the 
course  he  would  pursue.  In  the  first  place,  it  was  supposed  to  be 
impossible  to  recover  the  ship  ;  in  the  next,  it  was  clear  that  the 
cost  of  any  attempt  to  recover  and  repair  it  would  far  exceed  ita 
value. 

(LoBD  Campbell  :  There,  and  in  Rov^  v.  Salvador,  there  has 
been  an  actual  sale  of  the  ship.  Here  no  sale  has  taken  place. 
Those  cases  are,  therefore,  different  from  the  present.) 

The  question  here  is,  whether  the  act  of  the  master  is,  or  not,  to 
bind  the  owners.  It  is  clear  that  in  this  case  they  were  bound  by 
his  acts.  He  was  acting,  as  his  letters  show,  exclusively  for  them. 
They  had  insured  the  freight  of  the  vessel  on  this  very  voyage  on 
which  he  took  the  vessel,  after  making  the  repairs.  In  such  a  case  there 
can  be  no  doubt  that  notice  of  abandonment  is  necessary.  Till  this 
case  arose,  no  text  writer  would  have  expressed  any  doubt  upon  i(- 

(1)  1  R.  E.  318  (1  T.  E.  608).  (2)  26  E.  E.  517  (2  B.  &  C.  691). 
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In  Smith's  Compendiam  of  Mercantile  Law,  it  is  said  (l) :  '*  Total  loss      Fleming 

is  of  two  sorts ;  it  is  either  totalizer  se,  or  that  which  may  be  rendered       smith. 

80  by  abandonment."    Hughes  on  Insurance  says  the  same  thing  (2). 

''  A  total  loss  occurs  either  when  the  property  insured  is  totally  lost 

to  the  owner,  or  when,  though  not  in  fact  wholly  lost,  the  damage 

sustained  is  of  such  a  nature  that  the  owner  is  entitled  to  recover 

to  the  amount  of  the  insurance,  on  making  an  abandonment.    The 

use  of  an  abandonment,  in  such  cases,  is  to  enable  the  underwriters 

to  take  measures  for  the  preservation  of  the  property,  and  to  exclude 

any  inference  that  the  insured  still  intend  to  adhere  to  it  as  their 

own." 

The  law  clearly  recognises  a  distinction  between  the  cases  of  an 
actual  and  a  constructive  total  loss  :  the  distinction  is  not  confined 
to  instances  in  which  the  ship  exists  in  such  a  shape  that  it  may  be 
restored  to  the  owner,  and  at  once  employed  in  continuing  the 
voyage.  The  *cases  of  Irving  v.  Manning  (8),  and  AUen  v.  Sugnie  (4),  t  *526  ] 
have  no  bearing  upon  the  present  as  to  this  point.  The  first  merely 
decided  that  actual  and  constructive  loss  were  the  same  things  with 
respect  to  a  valued  and  an  open  policy.  In  the  other  the  question 
of  abandonment  was  never  raised.  In  Cambridge  v.  Anderton  (5), 
it  was  held  that  no  notice  of  abandonment  was  necessary,  but  then 
the  description  of  the  circumstances  which  dispensed  with  such  a 
notice  was  given  by  Lord  Tbntebdbn,  when  he  spoke  of  the  vessel 
as  '*  a  congeries  of  planks." 

(Lord  Campbell  :  That  expression  is  vevy  perplexing.  What  does 
it  mean?  It  cannot  mean  to  confine  the  right  to  recover  as  for  a 
total  loss  to  cases  where  the  very  form  of  the  ship  is  destroyed,  for 
it  is  plain  that  the  price  of  labour,  the  means  of  getting  money,  and 
various  other  circumstances,  may  give  the  right  so  to  recover,  even 
in  cases  where  the  ship  has  been  repaired  and  has  arrived  at  the 
port  of  destination.) 

It  confiines  the  right  so  to  recover,  without  first  giving  notice  of 
abandonment,  to  cases  where  the  ship  has  been  destroyed  as  a  ship, 
and  is  a  mere  congeries  of  planks.  The  cases  of  Dyson  v.  Rowcrqft  (6) , 
Jtoux  V.  Salvador  (7),  and  Cologan  v.  The  London  Assurance  Com^ 
jmny  (8),  are  all  to  the  same  effect,  the  reason  being  that  where  the 

(1)  Page  348.  (o)  26  E.  E.  517  (2  B.  &  C.  691). 

(2)  Pag©  381.  (6)  7  E.  E.  809  (3  Bos.  &  P.  474). 
(Ji)  Ante,  p.  69.  (7)  43  E.  E.  638  (1  Bing.  N.  G.  526; 
(4)  32  E.  E.  483  (8  B.  &  0.  561 ;  3      3  Bing,  N.  C.  266). 

Man.  &  Ey.  9).  (8)  17  E.  E.  390  (5  M.  &  S.  •kil). 
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Flehivo     very  form  of  the  ship  is  destroyed,  the  underwriter  cannot  be  better 

hmi'th.       or  worse  for  the  abandonment ;  but  that  shows  that  where  it  is 

not  so  destroyed,  he  is  entitled  to  notice  of  abandonment.     HamUt^m 

V.  Mendes  (i),  Martin  v.  Crokatt  (2),  Irving  v.  Manning  in  the  CSourt 

[  '527  ]  of  Common  Pleas  (8),  Bell  v.  Nixon  (4),  Young  v.  Turing  (5),  *all  tend 
to  the  same  point,  and  show  the  marked  distinction  which  exists 
between  an  actual  and  a  constructive  total  loss,  and  that  notice 
of  abandonment  is  necessarily  incident  to  the  latter  class  of  cases. 
There  is  a  considerable  difference  between  abandonment  and 
voluntary  relinquishment. 

(Lord  Campbell:  That  is  a  new  term  in  the  law  of  insurance. 

LoBD  Brougham  :  It  is  used  for  cession.) 

Abandonment  has  the  effect  of  election.    In  Cologan  v.  Th€  London 
Assurance  Company {Q),  Mr.  Justice  Abbott  says,  ''Abandonment 
excludes  any  presumption  which  might  have  arisen  from  the  silence 
of  the  assured,  that  they  still  meant  to  adhere  to  the  adventure  as 
their  own."    That  gives  it  a  character  quite  different  from  that  of 
relinquishment.     The  choice  of  electing  to  abandon  may  depend  on 
many  circumstances  with  which  the  underwriter  is  not  acquainted. 
It  is  necessary  to  vest  in  the  underwriters  a  title  to  the  thing  which 
is  abandoned.    If  not  required  to  be  made  at  a  particular  time, 
and  if  treated  as  a  mere  consequence  of  the  existence  of  particular 
circumstances,  innumerable  disputes  would  arise  as  to  the  time 
when  the  property  was  divested  from  its  original  owners,  and  vested 
in  the  underwriters.     The  cases  which  show  abandonment  to  be 
necessary  are  numerous;    Tunno  v.  Edwards {1)   laid   down  the 
doctrine  distinctly,  that  wherever  the  thing  insured  subsists  in 
specie,  and  there  is  a  chance  61  its  recovery,  there  must  be  an 
abandonment.     And  wherever  this  doctrine  has  been   held,  no 
distinction  has  been  made  between  the  case  of  capture  and  sea 
damage.     It  is  true  that  the  judgment  of  the  Court  of  Common 
Pleas  in  the  case  of  Ronx  v.  Salvador  was  overruled  by  the  Ex- 
chequer Chamber ;  but  it  was  not  upon  the  point  as  to  the  abandon- 
ment, but  upon  the  facts  as  to  which  alone  the  two  Courts  differed 
[  •528  ]       in  opinion.     The  *expre8sions  used  by  Lord  Abinger  in  that  case  (s), 

(1)  1  W.  Bl.  276;  2  Burr.  1198.  2  Scott,  N.  E.  752). 

(2)  13  B.  E.  281  (14  East,  465).  (6)  17  E.  E.  390  (5  M.  &  S.  456). 

(3)  1  C.  B.  168  ;  see  p.  69,  ante.  (7)  11  E.  E.  458  (12  East,  488). 

(4)  1  Holt,  423.  (8)  43  E.  E.  638  (3  Bing.  N.  C.  'M, 

(5)  58  E.  E.  477  (2  Man.  &  G.  593;  287). 
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as  to  what  the  assured  is  to  do  while  the  thing  insured  exists  in  Fleming 
specie,  and  there  is  a  chance  that  it  may  be  recovered,  probably  smith. 
gave  rise  to  the  present  litigation.  But  Lord  Abingbr  certainly 
misapprehended  the  intention  of  LordELLENBOROuan  in  the  observa- 
tions made  by  the  latter  in  Mellish  v.  Andrews  (l)  ;  for  they  were 
confined  to  the  particular  case  then  before  the  Court,  in  which 
there  had  been  a  total  loss  in  fact.  His  Lordship  intended  to  lay 
down  the  doctrine  that  where  the  thing  existed  in  specie,  there 
must  be  an  abandonment ;  for  otherwise  the  owner  would  be  taking 
the  chance  of  recovering  it,  and  then  he  could  only  sue  as  for  a 
partial  loss.  Nothing  that  was  said  in  Roujc  v.  Salvador  really  con- 
troverts this  position,  for  there  the  Court  of  Error  was  of  opinion 
that  the  hides  were  totally  lost  in  fact.  Nor  do  the  text-books 
published  since  the  case  of  Roitx  v.  Salvador  in  error,  adopt  the 
rule,  supposed  to  be  established  in  that  case,  that  abandonment  is 
equally  unnecessary  in  the  case  of  a  constructive  and  of  an  actual 
total  loss. 

It  has  been  said  that  the  property  vested  in  the  underwriter  on 
the  ship  receiving  its  death  wound,  but'  Lord  Minsfield,  in 
Hamilton  v.  Mende8(2),  expressly  repudiated  such  a  doctrine,  and 
declared  that  no  rights  vested  in  the  owner  to  claim  as  for  a  total 
loss,  until  he  had  made  his  election  by  abandonment.  Of  course, 
therefore,  no  right  to  the  property  could  vest  in  the  underwriter 
until  the  owner  had  made  that  election.  Here  it  is  clear  that  the 
ship  did  exist  in  specie,  and  that  the  doctrine  of  Lord  Mansfield 
directly  applies  to  this  case. 

Then  supposing  the  owner  bound  to  give  notice,  has  he  done  it 
in  due  time?  And  supposing  him  bound  to  make  his  election,  has 
he  not  made  it  by  his  mode  of  dealing  with  the  ship,  so  as  to  pre- 
vent him  from  recovering  as  for  *a  total  loss  ?  The  argument  that  [  •529  ] 
the  underwriters  would  not  have  been  bettered  by  receiving  an 
earlier  notice,  cannot  be  admitted.  The  parties  bound  to  give 
notice  have  no  right  to  consider  what  may  be  the  value  of  such  a 
notice,  at  one  time  or  another.  They  must  give  the  notice  as  soon 
as  possible  after  the  event  which  they  intend  to  make  the  ground- 
work of  their  claim. 

The  Attorney  General,  in  reply: 

It  is  clear  that  for  all  purposes  a  constructive  and  an  actual  total 
loss  are  identical.  •  Manning  v.  Irving  must  be  taken  to  have  decided 
(1)  13  B.  B.  351  (16  East,  13).  (2)  2  Burr.  1211. 
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Fleming     that  principle.     *^  Constructive  total  loss  "  is  in  tmth  an  inaccurate 
Smith.       expression. 

(Lord  Campbell  :  An  action  on  a  policy  may  be  brought  at  asj 
time  within  the  period  fixed  by  the  Statute  of  Limitations.  Now 
suppose  this  vessel  had  met  with  an  accident  in  the  Thames,  the 
owners  and  the  insurers  living  in  London ;  suppose  it  to  be  a  ques- 1 
tion  whether  the  vessel  could  be  advantageously  repaired  or  not. 
and  the  underwriters  to  receive  no  intimation  for  three  years ;  at 
the  end  of  that  time  might  the  assured  come  on  them  for  a  total 
loss?) 

The  question  proceeds  on  the  mistake  of  confounding  abandonmeur 
itself  with  notice  of  abandonment.  Notice  of  abandonment  is  not 
necessary  in  all  cases :  Cambridge  v.  Anderton,  Roux  v.  Salrador. 
In  the  case  supposed,  if  it  turned  out  that  the  vessel  was  not  worth 
repair,  notice  would  not  be  necessary.  In  the  cases  of  capture  and 
embargo,  notice  may  be  necessary;  but  these  cases  differ  from 
those  of  injury  occasioned  by  perils  of  the  sea.  In  the  case  of  Tk* 
General  Inmrance  Company  v.  Buggies  (i),  the  Court  talked  of  aban- 
donment, though  there  the  vessel  was  in  fact  at  the  bottom  of  the 
sea,  and  no  question  about  notice  of  abandonment  could  possibly  arise 
[  580  ]  The  case  of  Chapman  v.  Benson  (2)  is  in  principle  an  authority 

for  the  appellants,  and  the  acts  of  the  master  being  considered  to 
be  acts  done  either  for  the  underwriters,  because  he  became  their 
agent  by  the  injury  happening  to  the  ship,  and  by  the  voyage  being 
thereby  retarded,  or  for  all  parties  concerned,  cannot  be  brought 
forward  in  answer  to  the  claims  of  the  owners.  The  case  of  Douglns 
V.  Moody  (s)  shows  that  wherever  the  voyage  is  interrupted  "fcj 
capture  or  prize,  or  by  other  detentions  and  casualties,"  the  master 
becomes  the  agent  of  all  concerned ;  and  nobody  in  particular  is 
bound  by  his  acts,  but  the  value  of  them  is  to  be  ascertained  by 
circumstances.  That  principle  is  deducible  from  all  the  English 
authorities,  and  must  be  applied  here. 

Supposing  then  that  notice  of  abandonment  was  necessary,  it 
was  here  given  in  due  time,  and  nothing  that  the  master  did  csn 
be  construed  as  done  by  an  agent  of  the  owners,  so  as  to  debar  them 
from  their  right  to  recover. 

(1)  12  Wheaton,  408.  the   HouBe   of   Lords   and  retried 

(2)  7  Scott,  N.  R.  626;  6  Man.  &      2  H.  L.  C.  696.— J.  G.  P. 
O.    792.      Subsequently  affirmed   in  (3)  9  Mass.  618. 
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The  Lord  Chancellor:  Flbmimo 

It  appears  to  me  that  in  this  case  there  are  special  grounds  shown  Smith. 
upon  the  correspondence,  which  are  sufficient  to  dispose  of  the 
questions,  without  entering  into  any  discussion  as  to  many  of  the 
points  which  have  been  raised  at  the  Bar,  particularly  as  to  that 
question  which  has  arisen  with  respect  to  the  formal  notice  of 
abandonment,  about  which  there  is  a  confusion  existing,  arising, 
as  I  believe,  more  from  the  misuse  of  terms  than  from  any  real 
difference  in  the  cases.  But  at  all  events,  in  this  case  it  is  admitted 
on  all  hands,  whether  the  parties  were  bound  to  give  a  formal  notice 
of  abandonment  or  not,  that  when  the  facts  came  to  their  knowledge 
in  this  country,  they  were  sufficiently  informed  of  *what  had  tsiken  [  *58i  ] 
place  to  enable  them,  if  they  thought  proper,  to  take  upon  them- 
selves the  chance  of  the  benefit  of  retaining  the  ownership  of  the 
property,  instead  of  taking  the  sum  which  was  secured  to  them  by 
the  policy  effected  with  the  underwriters  upon  the  vessel ;  and  if 
they  acted  upon  that  opportunity  of  election,  they  surely  cannot 
afterwards  turn  round  and  go  against  the  underwriters  as  for  a  total 
loss.  If  there  was  any  necessity  for  a  formal  abandonment,  and 
with  a  full  knowledge  of  the  facts  they  did  not  make  that  formal 
abandonment,  but  took  the  property  instead,  they  could  not  after- 
wards take  the  benefit  of  the  policy,  as  if  there  had  been  a  formal 
abandonment.  If,  on  the  other  hand,  there  was  no  necessity  for  a 
formal  abandonment,  still,  if  they  chose  to  lie  by  and  allow  things 
to  go  on  as  they  did,  they  could  not  afterwards,  upon  a  change  of 
circumstances,  or  in  consequence  of  a  better  calculation,  turn  round 
and  say  to  the  underwriters,  "  Now  we  will  give  you  up  this  property, 
because  we  find  we  cannot  turn  it  to  the  advantage  which  we 
expected."  The  question  really  turns  upon  what  the  information 
was  which  was  sent  to  them,  as  to  the  occurrences  that  had  taken 
place  abroad,  and  what  their  conduct  was  upon  that  information 
coming  to  them.  Now  the  first  communication  they  had,  may 
perhaps  not  have  been  sufficient  to  enable  them  to  come  to  any  con- 
clusion ;  they  knew  that  misfortune  had  occurred  to  the  vessel,  and 
they  knew  that  expenses  had  been  incurred  in  respect  of  repairing 
the  vessel ;  but  they  did  not  know  to  what  extent.  But  there  is  a 
letter  which  they  received  afterwards,  which  seems  to  me  to  decide 
the  question.  That  letter  is  written  by  Hunter,  Arbuthnot  & 
Co.,  at  the  Mauritius,  and  it  is  dated  the  16th  of  July,  1842,  and 
was  received  in  this  country  on  the  ISth  November.  In  that 
letter  it  is  stated  that  "  Captain  Elder  is  naturally  anxious  to  follow 
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Flbhinq     his  instructions,  and  proceed,  when  the  ship  is  repaired,  to  Bombay: 
Smith.       'or  this  purpose  he  has  advertised  for  the  loan  of  about  20,000 
[  ♦632  J       *dollars,  to  be  secured  by  a  bottomry  bond  on  the  ship,  which  would 
proceed  to  Bombay  in  the  prosecution  of  the  voyage.     No  offers, 
however,   were  made  on  these  terms,  but  parties   are   ready  to 
advance  the  money  required,  provided  the  ship  proceeds  to  England 
direct  from  this.    Captain  Elder  will  therefore  be  obliged  to  deviate 
from  his  instructions,  and  we  have  offered  him  a  cargo  of  sugar  at 
the  first  season  for  England,  at  the  current  rate  of  freight,  which  we 
think  better  for  all  parties  than  to  go  to  Bombay  at  the  miserably 
low  rate  of  freight  ruling  in  India."    That  letter  therefore  shows 
that  the  parties  were  under  the  necessity  of  borrowing  upon  the 
ship  a  sum  equal  to  20,000  dollars.    That  letter  they  received  on 
the  18th  of  November ;  and  by  a  letter  of  their  own,  dated  the  8rd  of 
December,  1842,  they  acknowledge  the  receipt  of  the  various  letters 
containing  the  information  as  to  what  extent  the  expenses  at  the 
Mauritius  would  be  carried.    Knowing  therefore  the  extent  to  which 
the  expenses  were  likely  to  be  carried,  they  write  acknowledging  the 
receipt  of  these  letters,  and  then  they  express  themselves  in  these 
terms :  **  We  observe  the  general  measures  adopted  for  the  repre- 
sentatives of  the  ship  William  Nicol,  which  we  hope  may  turn  om 
to  have  been  the  best  in  the  unfortunate  circumstances  in  which 
she  was  placed  ;  but  in  the  absence  of  any  past  experience  on  our 
part  of  the  usages  of  your  port  in  such  cases,  we  were  rather 
startled  at  the  apparent   necessity  of    a    bottomry  bond  being 
had  recourse  to;  but  this  may  be  a  misapprehension  on  our   | 
part    which   the    communication    of    particulars    hereafter  ma/ 
clear  up." 

There  is  no  doubt  that  they  were  in  possession  of  all  the  informa- 
tion necessary  to  enable  them  to  decide  as  to  the  course  they  woaU 
take.  In  point  of  fact  the  answer  to  that  particular  letter  shows 
that  they  were  in  possession  of  the  information,  stating  that  20,000 
dollars  had  been  borrowed  on  a  bottomry  bond  for  the  expense  of 
the  repairs,  and  were  well  aware  that  the  continuance  of  the 
f  ♦633  J  *voyage,  for  any  purposes  of  profit,  must  be  a  doubtful  speculation. 
When  we  consider  that  these  parties  on  the  18th  of  November  haJ 
possession  of  this  information,  and  we  find  them  answering  in  tlie 
terms  I  have  already  noticed,  and  afterwards,  on  the  7th  of  March, 
writing  to  Messrs.  B.  and  J.  Anderson,  London,  in  the  terms  I  fti^ 
about  to  read,  there  can  be  no  doubt  that  they  possessed  all  tbe 
knowledge  necessary  for  them  to  determine  whether  they  would  or 
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would  not  abandon  the  vessel.  They  write  thus :  **  From  the  Flehtno 
advices  last  received  by  us  from  the  agents  of  the  ship  William  smith. 
Xicoll,  at  Mauritius,  it  was  expected  that  she  would  be  ready  to 
leave  that  place  with  a  cargo  of  sugar  for  London,  about  the  20th 
December ;  and  as  she  may,  therefore,  be  looked  for  shortly,  we 
enclose  a  few  lines  for  Captain  Elder,  requesting  him  to  follow  your 
directions  as  to  the  dock  of  his  discharge,  to  which  please  attend, 
after  fixing  with  Mr.  J.  D.  Nicol  what  dock  it  will  be  most  advisable 
to  send  him  to  for  that  purpose.'' 

Whether  the  fact  of  a  total  loss,  as  it  is  called,  or  such  damage  as 
would  exceed  the  value  of  the  ship  to  repair,  was  incurred,  would, 
or  would  not,  make  the  captain  the  agent  of  the  underwriters,  or  the 
agent  for  all  the  parties,  is  a  matter  which  I  do  not  think  it 
necessary  at  present  to  advert  to,  because  it  is  quite  clear,  even  if  it 
was  so,  that  it  was  quite  competent  for  the  owners  to  continue  the 
employment  of  the  captain.  If  they  thought  proper  to  say,  "  we 
do  not  treat  this  as  a  total  loss  ;  we  do  not  treat  you  as  the  general 
agent  in  this  matter,  but  we  treat  you  as  the  person  having  our 
authority  over  this  property:"  and  if  the  facts  had  sufficiently 
come  to  their  knowledge  of  what  he  was  doing,  and  notwithstanding 
that,  they  think  proper  to  take  the  property  under  their  own 
direction,  and  to  recognize  his  acts,  can  they  afterwards,  when  a 
considerable  time  has  elapsed,  and  the  vessel  has  made  a  different 
voyage,  and  obtained  different  freight  from  what  they  expected, 
*tum  round  and  say,  "We  no  longer  consider  this  property  as  ours,  [  *oU  ] 
but  we  will  go  against  the  underwriters  as  for  a  total  loss?"  It 
appears  to  me  to  be  not  only  contrary  to  the  common  principles  of 
justice,  but  also  contrary  to  all  the  authorities  which  have  been 
referred  to,  that  they  should  do  so.  Nothing  has  been  cited  at  the 
Bar  which  can  alter  that  view  of  the  case,  because  when  it  is  said 
that  they  had  not  the  necessary  information  to  enable  them  to  come 
to  the  conclusion  of  whether  they  would  treat  it  as  a  total  loss  or 
not,  and  when  it  is  said  that  they  were  not  aware  of  what  species  of 
vessel  it  would  become  in  consequence  of  the  repairs  to  be  done,  so 
as  to  enable  them  to  elect,  still,  if  they  thought  proper  to  employ 
the  captain  as  their  agent  in  causing  the  repairs  to  be  done, 
whether  he  acted  judiciously  or  not,  it  is  for  them  to  suffer  the  loss, 
and  any  want  of  judgment  in  their  agent,  they  must  take  the  conse- 
quence of,  and  it  is  not  to  be  visited  upon  the  underwriters.  Upon 
these  grounds,  my  Lords,  it  appears  to  me  that  the  judgment  of  the 
Court  below  must  be  affirmed. 
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Flbmimo         Lord  Bbouoham  fully  concurred,  and  thought  that  the  jadgmefl  | 
Smith.      should  be  affirmed  with  costs. 

Lord  Campbell  : 

I  think  that  the  judgment  of  the  Goubt  below  should  be  affirmai 
on  both  the  grounds  on  which  that  Court  proceeded,  namely,  ^'  m 
respect  that  the  pursuers  were  bound  and  failed  to  abandon  in  dmj 
time/'  and  also  that ''  they  treated  the  loss  as  partial." 

A  constructive  total  loss  is  a  good  ground  for  abandoning,  bat  iu 
deciding  on  the  circumstances  which  constitute  a   constructivt 
total  loss,  which  is  as  good  a  term  as  a  contingent   total  loss, 
the   reasons  which     govern   the   conduct   of  prudent    uninsured 
owners  must  be  considered.    If  a  prudent  person,  uninsured,  wonld 
not  have  repaired  the  vessel,  but  would  have  sold  it  to  be  broken  up. 
[  'sss  ]       that  ^amounts  to  a  total  loss.      Then  the  question  arises  what  the 
assured  is  bound  to  do  under  such  circumstances,  in  order  to  entitle 
himself  to  claim  as  for  a  total  loss.     The  ship  was  not  submerged 
or  destroyed ;    it  remained  in  the  form  of  a  ship,  capable  of  bein^ 
repaired,  and  it  was  for  the  captain  to  determine  whether  it  shoald 
be  repaired  or  not.  Whether  it  should  be  repaired  or  not  depended 
on  the  price  of  labour,  the  cost  of  materials,  the  rate  at  which  money 
could  be  borrowed,  and  on  the  probable  profits  to  be  obtained  from 
the  employment  of  the  ship  after  such  repairs  should  have  been 
executed.    Under  these  circumstances  the  question  arises,  whether, 
when  the  owners  of  a  ship  so  insured  receive  intelligence  that  the 
ship  is  capable  of  being  repaired,  and  that  it  is  lying  in  port,  they 
can  claim  as  for  a  total  loss,  without  giving  notice  of  abandonment:^ 
My  opinion  is  that  they  cannot  do  so.    According  to  all  the  old 
authorities,  a  constructive  total  loss  can  only  entitle  the  owners  to 
recover  as  for  an  actual  total  loss,  by  a  notice  of  abandonment,  for 
though,  in  the  judgment  of  the  assured,  it  may  be  better  not  to 
repair  the  vessel,  the  underwriters  may,  with  different  means,  give 
directions  to  repair,  or  may  direct,  and  are  entitled  to  direct,  how 
the  wreck  is  to  be  disposed  of.   It  would  be  an  extreme  hardship  for 
them  to  be  called  on  to  pay  as  for  a  total  loss,  without  having  the 
opportunity  of  making  the  most  of  the  ship  in  its  disabled  state. 
The  law,  therefore,  requires  that  notice  shall  be  given  in  order  to 
convert  a  constructive  into  an  absolute  total  loss. 

Then  we  come  to  the  cases  of  Cambridge  v.  Anderton^  and  J?mtrv. 
Salvador.  The  Court  of  King's  Bench  held,  in  Cambridge  v. 
Anderton,  without  overturning  the  old   authorities,   that  in  the 
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peculiar  circumstances  of  that  case,  a  notice  of  abandonment  was     Fleming 
not  necessary.  But  why  ?  Because,  coming  down  the  St.  Lawrence,       smith. 
the  ship  met  with  a  serious  misfortune,  and  the  captain,  after 
having  taken  the  best  advice,  thinking  it  not  worth  repairing,  sold 
*it  at  once,  and  conveyed  a  good  title  to  the  purchaser.     The       [  *^^^  1 
owners  received  intelligence  of  that  sale  at  the  same  moment  that 
they  learned  the  injury  which  had  happened  to  the  vessel.  In  such 
circumstances  there  was  nothing  to  abandon.    The  ship  was  gone ; 
the  underwriters  could  not  have  taken  possession  of  it,  for  it  was 
lawfully  transferred  to  the  purchasers. 

Then  comes  the  case  of  Roux  v.  Salvador^  in  which  Lord  Chief 
Justice  TiNDAL  held  that  notice  of  abandonment  was  necessary. 
There  the  hides  were  so  injured  that  they  ceased  to  exist  as  hides 
before  reaching  the  port  of  destination ;  so  that  though  the  substance 
of  something  remained,  the  substance  of  what  had  been  insured  was 
destroyed.  But  here  the  ship  existed,  was  repaired,  and  brought 
home  a  cargo  to  England.  When  the  assured  heard,  in  November, 
the  facts  of  the  case,  it  was  imperative  on  them,  if  they  meant  to 
turn  a  partial  into  a  total  loss,  to  give  notice  of  abandonment,  so 
that  the  underwriters  should  have  the  opportunity  of  dealing  as  they 
pleased  with  the  property. 

Was  there  any  notice  of  abandonment  ?  There  was ;  but  not  till 
the  80th  March,  1848.  The  ship  had  returned  on  the  27th  of 
March,  and,  at  that  time,  the  assured  were  fully  aware  of  all  the 
facts  of  the  case. 

Under  all  these  circumstances,  I  think  that  the  first  ground  alone 
would  have  been  sufficient  for  the  judgment. 

As  to  the  second  ground,  that  here  the  assured  had  elected,  I 
think  that  equally  conclusive  against  them.  Not  only  had  they  not 
given  notice  to  abandon,  but  they  had  taken  steps  by  which  they 
chose  to  appear  as  treating  this  property  as  still  belonging  to  them. 
They  did  that  which  amounted  to  an  intimation  of  their  intention 
of  coming  upon  the  underwriters  for  a  partial  loss,  and  taking 
all  the  advantage  which  might  arise  from  the  employment  of  the 
ship. 

It  is  not  necessary  to  give  any  opinion  as  to  the  general  *power  [  •587  i 
of  the  master  under  such  circumstances  as  exist  in  this  case ;  but  I 
must  hear  a  great  deal  of  argument  before  I  determine  that  where 
he  acts  bond  fde  for  the  advantage  of  the  owners,  he  has  not 
authority,  by  so  doing,  to  bind  them.  In  this  case  he  thought  he 
was  doing  the  best  for  the  interests  of  those  who  employed  him  :  he 
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Fleming     thought  he  was  doing  the  best  for  all  parties  concerned ;  but  he  vi 

Smith.       ^^iU  the  agent  of  the  owners,  and  it  would  be  dangerous  to  saj  thi 

his  authority,  as  their  agent,  might  be  questioned,  and  contradict^ 

by  afterwards  showing  that  in  fact  what  he  did  would  not  be  fa 

their  interests. 

In  this  case  his  authority  was  adopted  in  this  country ;  for  a 
the  month  of  November,  1842,  the  owners  knew  that  be  w« 
repairing  the  ship,  and  on  their  account,  and  was  to  freight  il 
from  the  Mauritius  home,  and  that  they  were  to  have  the  profit^ 
arising  from  such  freight.  Are  they  to  be  allowed,  after  thk 
to  revoke  his  authority?  No;  they  have  acquiesced  in  all  that 
he  has  done  as  conformable  to  his  authority,  or  if  he  did  m 
already  possess  that  authority,  they  created  it  by  their  adoptioD 
of  his  acts.  They  treated  this  loss  as  a  partial  loss  till  the 
80th  of  March,  1848,  and  after  that  they  cannot  be  allowed,  for 
the  first  time,  to  adopt  another  line  of  conduct,  and  to  treat  it  as 
a  total  loss. 

Interlocutor  of  the  Court  below  affirmed  tcith  cosU. 


1846. 
June  ]0 

1847 

/«*.  9.  11, 

16,  16. 

1848. 
May  23. 

Lord 

COTTENHAM, 

L.C. 

[  588] 


WILSON  V.   WILSON  (1). 

(1  H.  L.  C.  538—575.) 

The  Court  of  Chancery  exercises  only  its  ordinary  jurisdiction  in  giTiu? 
effect  to  articles  of  separation  between  husband  and  wife,  so  far  as  tky 
regard  an  arran^ment  of  property  agreed  upon. 

The  Court,  in  decreeing  specific  performance  of  such  articles,  does  cot 
inquire  into  the  cause  of  the  separation. 

The  stopping  of  a  suit  in  the  Ecclesiastical  Court  for  nullity  of  mania^p 
on  the  ground  of  impotency  of  the  husband,  is  a  sufficient  consideratioii  t? 
him  for  articles  of  separation  ;  and  so,  it  seems,  is  a  covenant  by  a  third 
party  to  pay  his  debts. 

[Some  further  proceedings  in  the  House  of  Lords  with  reference  t? 
the  form  of  the  separation  deed  iu  this  case  are  repoiied  in  5  H.  I^  ^• 
at  p.  40.] 

This  was  an  appeal  against  a  decree  for  specific  performance  of 
articles  of  separation  between  the  appellant  and  his  wife,  the 
respondent.  They  were  married  in  April,  1839.  Differences  arose 
between  them  soon  after  the  marriage,  and  continued  until  IfaT' 
1843,  when  Mrs.  Wilson,  by  advice  of  her  friends,  went  to  reside  at 
the  house  of  Mr.  Foster,  her  solicitor.     On  the  8th  of  that  xsion'i^ 

(I)  McGregor  v.  McGregor  (1888)  21  Q.  B.  Div.  424,  57  L.  J.  Q.  B.  591. 
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the  appellant  yfSkS  served  with  a  citation  from  the  Consistory  Court  Wilson 
of  London,  in  a  suit  for  nullity  of  marriage  by  reason  of  impotency.  wilsok. 
The  appellant  called  next  day  on  Mr.  Foster,  expressed  his  anxiety 
to  stop  the  suit,  and  to  enter  into  an  amicable  arrangement  for  a 
separation ;  and  proposed  to  execute  a  proper  deed  for  that  purpose, 
and  to  give  up  the  interests  which  he  took  in  his  wife's  property 
under  their  marriage  settlement,  and  in  virtue  of  his  marital  rights, 
in  consideration  of  an  annuity  of  1,500Z. 

By  the  settlement  executed  previous  to  the  marriage,  *a  freehold  [  *539  ] 
estate  in  the  county  of  Southampton,  called  Drayton  Lodge,  of  the 
value  of  2,0002.  a-year,  to  which  Mrs.  Wilson  was  entitled  for  her 
life,  for  her  separate  use,  with  remainder  to  her  issue,  under  the 
will  of  Lady  Frances  Wilson,  was  secured  to  the  same  use,  together 
with  S,OOOZ.  Consols,  part  of  her  own  funds  ;  and  a  leasehold  house 
and  premises,  called  the  Chelsea  Park  estate,  which,  with  the  land 
tax  charged  thereon,  she  had  purchased  some  time  before  the 
marriage,  were  settled  to  the  use  of  the  appellant  during  their  joint 
lives,  and  to  her,  for  her  life,  if  she  survived  him,  with  remainder 
of  the  term  absolutely  to  the  appellant,  his  executors  and  assigns. 
The  rest  of  the  respondent's  property — consisting  of  freehold  estates 
in  the  counties  of  York  and  Essex,  worth  together  about  8,0002. 
a-year,  devised  to  her  by  Sir  Henry  Wilson,  for  her  life,  with 
remainder  to  her  issue,  with  other  remainders  over ;  of  a  leasehold 
house  in  Grosvenor  Place,  in  thfi  county  of  Middlesex,  bequeathed 
to  her  by  the  same  will,  and  also  of  considerable  sums  of  money  in 
the  public  funds,  in  Bank  and  on  mortgage,  and  other  personal  estate  . 
of  large  amount, — was  not  included  in  the  settlement,  and  therefore, 
after  the  solemnization  of  the  marriage,  belonged,  as  the  settlement 
recited,  to  the  appellant  in  his  marital  right. 

The  appellant  was  informed,  on  the  18th  of  May,  that  the  terms 
of  separation  which  he  proposed  to  Mr.  Foster  would  not  be 
accepted,  and  that  it  was  determined  by  Mrs.  Wilson  and  her 
advisers  to  proceed  with  the  suit  in  the  Consistory  Court.  A  notice 
to  that  effect  was  sent  on  the  25th  of  May  to  the  appellant,  who,  on 
the  next  day,  called  again  on  Mr.  Foster,  and  was  informed  that 
the  libel  in  that  suit  would  be  filed  on  the  2nd  of  June  then  next 
ensuing,  unless  an  arrangement  was  completed  in  the  mean  time. 
The  appellant  on  the  26th  of  May  again  called  on  Mr.  Foster,  and 
with  a  view  of  preventing  the  suit,  and  the  consequent  publicity  of 
the  charge  therein  made,  proposed  *(without  prejudice)  *'  to  bind  [  *^^^  ] 
himself  to  enter  into  a  deed  of  separation  to  be  executed  immediately, 
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Wilson  whereby  Mrs.  Wilson  should  be  secured  in  the  imdistizrbei 
Wilson,  enjoyment  of  Chelsea  Park,  with  the  furniture  there,  and  at 
Drayton  also ;  Mrs.  W.  to  receive  the  rents  of  the  adjacent  property 
at  Chelsea,  paying  the  ground  rents ;  the  rents  of  the  property  k 
Yorkshire  and  Essex  to  be  placed  under  the  control  of  Mrs.  W., 
there  being  reserved  to  Mr.  Wilson  a  certain  sum  annually,  which 
he  would  prefer  hearing  suggested  by  Mrs.  Wilson  or  her  advisers.  I 
In  considering  this  amount,  it  should  be  recollected  that  Mr.  W. 
had,  in  pursuance  of  the  agreement  made  before  marriage,  effeeted 
policies  of  insurance  requiring  annual  payments  to  the  amount  of 
600Z."  This  memorandum  was  dated  May  26,  1848,  and  signed  bv 
Mr.  W.  H.  Wilson. 

Mr.  Foster  having  submitted  this  proposal  to  Mrs.  Wilson  and 
her  advisers,  by  their  direction  ofifered  the  appellant  1,0002.  a-jear 
out  of  the  property,  on  his  entering  into  a  deed   to   cany  thn 
proposal  into  effect.    The  appellant  required  1,200L  a-year,  bci 
finding  after  several  discussions  with  Mr.  Foster,  on  the  80th  and  i 
81st  of  May,  that  unless  he  accepted  the  annuity  of  1,0001.,  the  suit  m  ' 
the  Consistory  Court  should  proceed,  he  submitted  to  the  terms  i 
proposed,  and  wrote  and  signed  this  memorandum :  ''  The  ODnml 
sum  agreed  upon  on  the  part  of  Mrs.  W.  H.  Wilson,  to  be  paid  to  i 
Mr.  W.  H.  Wilson  under  the  deed  of  separation,  to  be  executed 
immediately,  is  1,0002.    The  deed  made  to  carry  into  effect  the  | 
terms  proposed  in  a  memorandum  dated  the  26th  of  May,  1843,  ' 
signed  by  Mr.  H.  Wilson,  and  to  be  a  bar  to  suits ;  suit  now  I 
pending    to    be    withdrawn    on    the    mutual    execution    of  the  i 
agreement." 

Articles  of  agreement  for  separation  were  immediately  prepardt 
and  the  appellant — having  before  refused  to  appoint  a  solicitor,  as 
being  himself  a  barrister,  and  competent  to  conduct  the  negotiation  | 
I  •541  ]       — perused  the  draft  and  suggested  *alterations  in  it,  and  perusal 
it  again  after  it  was  finally  settled  on  behalf  of  the  respondent,  and  I 
he  assisted  also  in  examining  the  engrossment.  i 

The  articles  so  prepared,  dated  the  1st  of  June,  1848,  and  made  I 
between  the  appellant  of  the  first  part,  the  respondent,  his  wife,  of  i 
the  second  part,  and  Nathan  Wetherell,  Esq.,  of  Lincoln's  Inn,  8D<i   , 
the  said  Mr.  Foster,  of  the  third  part — after  reciting  that,  unhappy   | 
differences  having  arisen  between  the  appellant  and  his  wife,  tbe; 
had  agreed  to  live  separate,  and  to  enter  into  the  arrangements 
after  mentioned — witnessed  that  the  appellant  on  the  one  part,  and 
the  said  N.  Wetherell  and  W.  C.  Foster  on  the  other  part,  with  the 
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privity  and  approbation  of  Mrs.  Wilson,  mutually  covenanted  and      Wilson 
agreed  to  the  effect  following  :  Wilson. 

First,  That  the  appellant  should  at  all  times  thereafter  permit 
Mrs.  Wilson  to  live  separate  and  apart  from  him,  &c. 

Secondly,  That  the  Chelsea  Park  estate,  and  the  land  tax 
thereon,  comprised  in  the  marriage  settlement  of  Mr.  and  Mrs. 
Wilson,  and  thereby  settled  as  before  stated,  and  all  such  other 
estates  (if  any)  as  might  be  purchased  or  taken  in  exchange  under 
the  provisions  thereof,  should,  from  and  after  the  24th  of  June, 
1843,  be  held  by  the  trustees  of  the  said  settlement,  in  trust  for 
Mrs.  Wilson,  for  her  separate  use  during  the  joint  lives  of  herself 
and  the  appellant,  to  the  intent  that  his  life  interest  in  the  premises 
during  the  life  of  Mrs.  Wilson  might  be  superseded ;  but  nevertheless 
without  prejudice  to  his  ultimate  interests  in  the  said  premises 
expectant  upon  her  decease. 

Thirdly,  That  the  estate  in  the  county  of  Southampton,  devised 
by  Lady  F.  Wilson,  and  also  the  sum  of  8,000Z.  Consols,  comprised 
in  the  marriage  settlement,  should  remain  subject  to  the  trusts 
thereof. 

Fourthly,  That  all  other  freehold,  copyhold,  and  leasehold  estates, 
to  which  Mrs.  Wilson  was,  at  the  time  of  her  marriage,  or  since 
become,  entitled  under  the  wills  of  *Sir  Henry  and  Lady  Wilson,  [  ♦642  ] 
should  after  the  said  24th  of  June,  subject,  as  to  such  of  these 
estates  as  were  situate  in  the  county  of  York,  to  the  annuity  of 
1.000/.  after  mentioned,  be  conveyed  by  the  appellant  to  the  trustees 
of  the  settlement,  for  the  separate  use  of  Mrs.  Wilson,  for  the  joint 
lives  of  her  and  the  appellant. 

Fifthly,  That  all  the  furniture  in  the  mansion  at  Chelsea  Park, 
should  be  held  and  enjoyed  by  Mrs.  Wilson  during  her  life,  for  her 
separate  use,  and  after  her  decease  should  belong  to  the  appellant, 
his  executors,  &c. ;  and  that  all  other  goods  and  effects  in  the  said 
mansion  (except  books  belonging  to  the  appellant)  and  all  additions 
to  be  made  thereto,  and  to  the  furniture,  and  all  furniture,  goods, 
and  effects,  in  the  mansion  at  Drayton  Lodge,  and  all  jewels, 
ornaments,  wearing  apparel,  &c.,  belonging  to  Mrs.  Wilson,  and 
also  all  real  and  personal  estate  afterwards  acquired  by  her,  should 
belong  absolutely  to  her  for  her  separate  use,  with  power  to  dispose 
of  the  same  by  deed,  or  will,  &c. 

Sixthly,  That  all  rents,  taxes,  and  other  outgoings  in  respect  of 
the  Chelsea  Park  estate,  and  all  expenses  of  repairs  upon  the  same, 
should  be  paid  by  the  appellant  up  to  the  same  24th  of  June. 
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Wilson  Seventhly.     That,  if  and  so  long  as  the  appellant  Bhould  dnly 

W1L8ON.  observe  and  perform  the  said  covenants  and  agreements,  all  lii^ 
rents,  taxes,  and  other  outgoings  in  respect  of  the  said  sever.! 
estates,  and  all  expenses  of  repairs  upon  the  same,  should,  after  the 
24th  of  June,  be  paid  by  Mrs.  Wilson  during  her  life,  and  ''that 
he,  the  said  John  Wright  Henniker  Wilson,  his  heirs,  execntor:^. 
and  administrators,  and  his  and  their  estates  and  effects,  should  k 
indemnified  therefrom,  and  from  all  the  present  debts  and  liabiiitit-i 
of  the  said  John  Wright  Henniker  Wilson,  by  the  joint  and  several 
covenant  of  the  said  N.  Wetherell  and  W.  C.  Foster." 
[  •SIS  ]  Eighthly,  That,  if  and  so  long  as  the  appellant  should  *<li3Jv 

observe  and  perform  the   covenants  and  agreements  herein  cod-  i 
tained,  a  clear  annuity  of  1,0002.,  commencing  from  the  24th  0/ 
June,  should  be  paid  to  him  by  equal  half-yearly  portions,  durir:; 
the  joint  lives  of  himself  and  Mrs.  Wilson,  the  said  annuity  to  ki 
charged  on   the   freehold   estates  in  the  county  of  York,  which  | 
belonged  to  Mrs.  Wilson  before  her  marriage. 

Ninthly,  That  a  proper  deed  or  deeds  for  effectuating  th^  ohjeeis 
of  the  articles  should,  with  all  convenient  speed,  be  executed  bv  all 
the  parties  to  these  presents,  '^  such  deed  or  deeds  containing  all 
such  covenants  and  provisions  as  should  be  deemed  expedient,"  to 
be  settled  on  behalf  of  all  parties  by  counsel ;  and  that  in  case  of 
any  unnecessary  delay  in  the  execution  of  such  deed  or  deeds  by  ' 
any  of  tlie  parties,  the  other  of  them  should  be  at  liberty  to  make 
void  these  presents.  I 

And  lastly,  that,  upon  the  execution  of  these  presents  l)j  ' 
the  appellant,  the  proceedings  instituted  against  him  in  the  I 
Ecclesiastical  Court  by  Mrs.  Wilson,  should  be  suspended,  ami 
upon  the  execution  of  the  deed  or  deeds  to  be  so  prepared  as  afore- 
said, should  be  put  an  end  to  and  withdrawn,  but  nevertheless 
without  prejudice  to  Mrs.  Wilson's  right  to  institute  any  other 
proceedings  against  him,  in  case  he  should  make  default  in  the 
performance  of  any  of  these  covenants  and  agreements. 

These  articles  were  executed  by  all  the  parties  to  them,  anJ 
the  proceedings  in  the  suit,  in  the  Consistory  Court,  were 
suspended. 

The  appellant  having,  at  first,  interposed  some  delay  in  quitting 
Chelsea  Park,  in  compliance  with  the  articles,  soon  afterwards,  in 
the  course  of  a  correspondence  with  Mr.  Foster,  objected  to  them 
altogether,  on  various  grounds  hereinafter  mentioned. 

In  August,  1843,  Mrs.  Wilson,  by  her  next  friend,  and  Jlessrs. 
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Wetherell  and  Foster,  filed  their  bill  against  the  appellant,  stating,       Wilson 
among  other  things,  that  they,  with  the  view  *of  carrying  the  said       wilbon, 
articles  into  effect,  had  caused  a  proper  deed  to  be  prepared  as       [  *544  ] 
thereby  provided ;  that  a  clerical  error  occurred  in  the  copying  of 
the  original  draft  of  the  7th  article,  which  mentioned  that  the 
appellant  should  be  indemnified  against  his  own  debts  instead  of 
his  wife's,  as  was  intended,  and  that  they  caused  to  be  substituted 
in  the  said  deed  the  usual  covenant  for  indemnifying  the  appellant 
against  the  debts  and  liabilities  of  his  wife.      The  bill  prayed  that, 
subject  to  the  correction  of  the  said  error,  the  appellant  might  be 
decreed  to  execute  the  deed  so  prepared  for  carrying  the  articles 
into  effect,  according  to  their  true  intent  and  meaning. 

The  appellant,  in  his  answer,  stated  the  various  grounds  on 
which  he  objected  to  perform  the  articles :  that  they  were  procured 
from  him  by  intimidation,  duress,  and  surprise ;  that  he  agreed  to 
them  from  an  apprehension  of  degradation  and  ridicule,  by  the 
exhibition  against  him  of  a  charge  of  impotency,  which  was  false, 
as  Mrs.  Wilson  well  knew ;  that  in  making  the  proposals  of  the 
26th  and  81st  of  May,  and  in  executing  the  articles,  he  acted  not 
only  without  due  advice,  but  also  under  mental  incapacity  to 
contract,  arising  from  apprehension  of 'publicity  being  given  to 
the  said  calumnious  charge,  and  that  Mrs.  Wilson  and  her  advisers 
instituted  the  suit  in  the  Ecclesiastical  Court,  and  took  advantage 
of  his  alarm  and  apprehension,  to  coerce  him  into  the  arrange- 
ment ;  that  her  sole  object  was  to  obtain  from  him  some  con- 
cessions of  property  which  he  acquired  under  the  marriage  articles, 
or  his  marital  rights,  for  which  purpose  she  had  previously 
threatened  him  with  a  divorce  upon  equally  false  charges  of 
adultery  and  cruelty ;  and  the  suit  for  nullity  of  the  marriage 
by  reason  of  impotency,  was  another  contrivance  and  device 
resorted  to  by  her  for  the  same  purpose,  without  any  belief  in 
the  imputation.  He  also  insisted  that  the  articles  differed 
materially,  to  his  prejudice,  from  his  said  proposals,  and  the 
draft  deed  prepared  for  his  execution  by  the  respondents,  "^was  [  ^o^o  ] 
itself  a  deviation  from  the  articles,  which  did  not  contain  any 
such  clerical  error  as  they  alleged ;  that  the  suit  instituted  in  the 
Consistory  Court,  although  suspended,  might  still  be  prosecuted 
by  Mrs.  Wilson,  notwithstanding  the  articles,  so  that  he  had  no 
benefit  or  protection  from  the  articles  in  that  respect:  but  he 
repudiated  such  benefit,  and  stated  that  he  would  compel  her  to 
proceed  in  that  suit,  so. as  to  give  him  an  opportunity  of  refuting 
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Wilson  the  false  charge  of  impotency.  He  eubmiited  that  the  articles,  not 
Wilson,  being  deliberately  entered  into  by  him,  nor  fairly,  but  fraadulentlj, 
obtained  from  him,  were  not  binding  on  him  ;  and  as  the  respoo- 
dents,  Messrs.  Wetherell  and  Foster,  did  not  ofifer  to  perform  their 
covenant,  to  pay  his  debts,  exceeding  6,000/.,  the  articles  wert 
without  any  consideration  to  him,  inasmuch  as  the  ^sovenant  which 
they  proposed  to  insert  in  the  deed  to  indemnify  him  against 
Mrs.  Wilson's  debts,  was  never  desired  or  contemplated  by  him. 
knowing,  from  her  habits,  and  possessed  as  she  was  of  largt 
I)roperty,  that  she  would  not  incur  debts. 

The  appellant's  proctor  took  a  proceeding  in  the  Consistorr 
Court,  to  compel  Mrs.  Wilson  to  file  her  libel  there.  Her  proctor 
obtained  time  to  do  so,  and  then  she  and  the  other  respondents 
filed  a  supplemental  bill  in  Chancery  for  an  injunction  to  restrain 
the  appellant  from  taking  further  proceedings  to  compel  her  to 
continue  the  said  suit,  or  to  dismiss  it ;  and  such  injunction  was 
issued,  but  was  discharged  upon  the  appellant's  answer  being  put  in. 
In  May,  1844,  the  appellant  filed  a  cross  bill,  stating  the  contents 
of  his  answers  to  the  original  and  supplemental  bills,  and  that  he 
had  consummated  the  marriage,  and  charging  that  Mrs.  Wilson 
admitted  his  competency,-and  that  her  imputation  of  his  impotenej 
would  appear  to  be  unfounded  if  she  would  proceed  to  proofs  ia  the 
[  *546  1  suit  in  the  Consistory  Court,  to  *  which  he  endeavoured  to  compel 
her ;  but  she  avoided  the  prosecution  thereof,  well  knowing  that 
she  could  not  succeed  therein.  The  cross  bill  prayed  that  the 
articles  might  be  declared  void,  and  be  delivered  up  to  be 
cancelled. 

Mrs.  Wilson  in  her  answer  repeated  her  denial  that  the  marriage 
was  ever  consummated,  and  added  that,  to  the  best  of  her  belief, 
it  was  not  consummated  by  reason  of  the  impotency  or  physical 
inability  of  the  appellant,  owing  to  some  mal-conformation,  SlC. 
And  she  denied  that  the  suit  in  the  Consistory  Court  was  instituted 
for  such  purposes  as  were  alleged  in  the  cross  bill,  but  ftoiia  fide  to 
obtain  a  sentence  of  nullity  of  marriage,  to  which  she  and  her 
legal  advisers,  including  eminent  counsel  and  civilians,  conceived 
her  to  be  entitled ;  and  she  denied  that  she  ever  admitted  to  any 
person  the  appellant's  competency. 

Witnesses  were  examined  in  both  causes,  in  the  original  cause  by 
the  respondents  only,  in  the  cross  cause  by  both  parties,  and  orders 
were  made  that  the  evidence  taken  in  either  cause  might  be  read  in 
the  other. 
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The  causes  were  heard  by  the  Vicb-Chancblloe  op  England,  Wilson 
in  January  and  February,  1845,  when  his  Honour  rejected  certain  Wilson. 
evidence  proposed  to  be  read  on  behalf  of  the  appellant,  to 
prove  the  admissions  charged  in  his  bill  to  have  been  made  by 
Mrs.  Wilson,  to  the  effect  that  he  was  not  impotent,  and  that  he 
had  consummated  the  marriage.  His  Honour  also  declared,  that, 
although  the  covenant,  contained  in  the  seventh  article,  to  indem- 
nify the  appellant  against  his  own  debts,  instead  of  his  wife's, 
was  an  error  committed  by  the  conveyancer's  clerk  in  copying  the 
original  draft  of  the  articles,  it  could  not  be  considered  an  error  as 
between  the  appellant  and  the  other  parties ;  and  as  they  had 
offered  to  covenant  to  indemnify  him  against  his  wife's  debts,  his 
Honour  decreed  that  it  be  referred  to  the  Master  to  settle  a  proper 
deed  of  conveyance  for  carrying  into  effect  the  articles  of  separation, 
and  *that  he  should  insert  therein  a  joint  and  several  covenant  by  [  *347  ] 
the  respondents,  Messrs.  Wetherell  and  Foster,  with  the  appellant, 
to  indemnify  him  against  all  debts  and  liabilities  of  Mrs.  Wilson 
which  existed  on  the  1st  of  June,  1843,  and  all  her  subsequent  and 
future  debts  and  liabilities.  And  it  was  ordered  that  the  appellant 
should,  forthwith,  deliver  up  to  Mrs.  Wilson,  for  her  separate  use, 
possession  of  the  mansion  at  Chelsea  Park,  and  the  premises 
occupied  therewith,  and  also  the  household  furniture  and  all  other 
goods  and  effects  which  were  therein,  on  the  1st  of  June,  1848 ;  and 
it  was  ordered,  that  he  should  set  an  occupation  rent  thereon,  and 
charge  the  appellant  with  the  amount  thereof  up  to  the  day  on 
which  possession  thereof  should  be  delivered  up.  And  the  Master 
was  to  inquire  by  whom  the  rents  of  the  several  estates  in  the 
counties  of  York  and  Essex,  which  had  accrued  due  since  June, 
1848,  had  been  received,  and  to  take  an  account  of  all  such  parts 
thereof  as  had  been  received  by  the  appellant,  or  for  his  use,  and 
charge  him  with  the  amount  thereof,  after  all  just  allowances  ;  and 
it  was  ordered  that  the  Master  should  inquire  and  ascertain  what 
had  become  due  to  the  appellant  in  respect  of  the  annuity  of  1,000/. 
under  the  said  articles,  and  that  he  should  set  off  what  he  should 
find  due  to  the  appellant  on  account  of  the  said  annuity  against 
what  he  should  find  due  from  him  on  the  other  accounts.  And  it 
was  ordered  that  an  injunction  should  be  awarded  to  restrain  the 
appellant  from  receiving  any  of  the  rents  of  the  said  estates,  and 
also  to  restrain  him,  until  after  execution  of  the  said  deed,  from 
taking  any  proceedings  in  the  suit  instituted  by  Mrs.  Wilson  in  the 
Consistory  Court,  for  the  purpose  of  compelling  her  to  proceed 
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Wilson  therein,  and  from  applying  for  any  order  of  the  said  Ck>art  for  the 
WiMoif.  purpose  of  dismisBing  such  suit,  or  otherwise  putting  an  end  to  it, 
or  whereby  the ,  respondents  might  be  made  liable  for  the  cosi^ 
thereof.  And  it  was  ordered,  that  the  bill,  in  the  cross  cause,  be 
[  *648  ]  dismissed  with  costs,  and  that  it  be  ^referred  to  the  Master  to  tai 
the  costs  of  the  respondents  in  that  and  in  the  original  cause  up  to 
the  hearing  ;  and  that  the  appellant  should  pay  all  such  costs  who 
ascertained. 

The  appeal  was  against  the  whole  decree. 

Sir  Fitzroy  Kellif  and   Mr.  G.   Turner  (Mr.  Bask  and  Mr. 
Henniker  being  with  them)  for  the  appellant : 

[It  is  not  now  necessary  to  refer  to  the  great  number  of  cases 
and  authorities  cited,  which  have  been  practically  superseded  by  the 
authority  of  Wilson  v.  Wihon.  The  learned  counsel  distinguished 
other  cases  in  which  deeds  of  separation  had  been  supported  on  the 
ground  that  they  were  founded  on  compromises  of  adultery  or 
cruelty,  which  would  warrant  a  divorce  in  the  Ecclesiastical  Court : 
or  that  they  contained  covenants  by  third  persons  for  maintenance 
of  the  wife,  and  indemnity  to  the  husband  against  her  debts,  on 
which  covenants  the  Courts  acted  ;  or  that  they  were  deeds  executed 
and  complete,  and  not  articles  executory — in  all  which  essentiAlt> 
they  contended  that  the  present  case  was  deficient.  The  onlv 
material  cases  cited  to  which  reference  need  be  made  are  referred 
to  in  the  judgment,  post,  p.  168.] 

Mr.  Bethell  and  Mr.  Lloyd  for  the  respondents. 

Sir  F.  Kelly,  in  reply. 

1848.        'I'uB  Lord  Chancellor  : 
'  !!£^^'  In  this  case  the  articles  of  separation  are  between  the  husband, 

[  »7i  ]  of  the  first  part,  the  wife  of  the  second  part,  and  two  trustees  of  the 
third  part,  reciting  that  the  husband  and  wife  had  agreed  to  live 
separate  and  apart.  The  agreement  is  between  the  husband  on 
the  one  part,  and  the  two  trustees,  with  the  privity  and  approbation 
of  the  wife,  on  the  other  part ;  and  it  provides,  first,  that  the  wife 
may  live  separate ;  secondly,  that  the  husband  shall  giv^  up,  for 
the  use  of  the  wife,  certain  property  belonging  to  her,  but  in  which 
he  had  a  life  estate  under  the  marriage  settlement ;  thirdly,  that 
Certain  other  estates,  not  included  in  the  marriage  settlement. 
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should  be  enjoyed  by  the  wife  for  her  separate  ase  daring  their  Wilson 
joint  lives,  subject  to  an  annuity  of  1,000/.  a-year  to  the  husband  ;  Wilbon. 
fourthly,  it  provides  for  securing  to  the  wife  certain  jewels,  furni- 
ture, and  other  articles,  and  securing  to  the  husband  1,000Z.  per 
annum ;  then  it  provides  for  executing  a  proper  deed  to  effect  these 
objects  ;  and,  lastly,  it  provides  for  putting  an  end  to  a  suit  insti- 
tuted by  the  wife  for  nullity  of  marriage,  conditioned  if  the  husband 
should  keep  this  contract. 

The  decree  against  which  the  appeal  has  been  presented,  directed  C  ^^^  J 
a  specific  performance  of  these  articles,  and  the  execution  of  a 
proper  deed  for  that  purpose,  with  the  necessary  inquiries  and 
directions ;  and  it  restrained  the  husband  from  any  proceeding  to 
compel  the  wife  to  proceed  in  the  suit  in  the  Ecclesiastical  Court, 
or  to  pay  the  costs ;  and  it  dismissed  the  husband's  cross  cause, 
and  ordered  him  to  pay  the  costs  of  both  suits. 

The  appeal  was  attempted  to  be  supported  upon  two  grounds ; 
first,  on  the  ground  that  the  articles  had  been  obtained  by  intimi- 
dation and  duress — this,  I  think,  wholly  failed,  and  the  cross  bill 
was  properly  dismissed,  with  costs ; — and,  secondly,  because  courts 
of  equity  ought  not  to  entertain  jurisdiction  for  performance  of 
articles  of  separation. 

The  second  head  gave  rise  to  a  very  protracted  and  learned 
argument,  in  which  very  many  cases  were  cited,  but  of  which  very 
few,  of  the  later  date,  seem  to  me  necessary  to  be  adverted  to ;  for 
if  those  later  cases,  particularly  some  which  have  been  decided  in 
this  House,  have  settled  the  law,  all  those  which  preceded  them 
may  be  thrown  aside. 

It  must  be  observed  that  the  decree  appealed  from  does  not  touch 
the  question  of  separation,  but  only  makes  provision  for  a  previous 
contract  for  that  purpose;  and  enforces  a  contract  respecting 
property  growing  out  of  such  separation.  If  an  agreement  for  the 
separation  and  living  apart  of  a  husband  and  wife  be  so  contrary  to 
public  policy,  and  therefore  illegal,  as  to  make  void  all  arrange- 
ments of  property  arising  from  it,  then,  in  all  cases,  the  only 
question  would  be,  whether  the  arrangement  of  property  was  in 
consideration  of  or  dependent  on  such  illegal  agreement.  But  what 
has  this  House  decided  upoii  the  subject  ?  In  the  very  recent  case 
of  Janes  *v.  Waite  (i)  the  question  was  whether  the  execution  of  a  [  'STS  ] 
deed  of  separation  was  a  sufficient  consideration  for  the  agreement 
in  question  there,  or  whether  it  was  illegal  and  void.     Chief  Justice 

(1)  9  CI.  &  Fin.  101. 
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Wilson      Tindal  said,  ''  My  brothers  and  myself  are  of  opinion  that  there  u 

Wilson.      ^^  illegality  disclosed  by  this  agreement ;  one  part  of  the  considerftr 

tion  for  it  is  the  execution  of  the  deed  of  separation,  which,  as 

clearly  appears  from  the  declaration,  was  previoasly  agreed  apoQ 

and  drawn  up." 

A  case  of  Bateman  v.  The  Countess  of  Ross  (i)  had  previouslr  m 
1818)  occurred  in  this  House,  in  which  Lord  Eldon  and  Lord 
Rbdbsdalb  held  an  award  good,  which  confirmed  an  arrangement 
of  property  ''  provided  the  husband  and  wife  shall  continue  to  live 
separate  and  apart ; "  Lord  Eldon  saying,  ''  It  was  objected  to  the 
award  that  it  assumed  the  jurisdiction  of  the  Ecclesiastical  Court 
in  awarding  a  separation ;  but  it  did  no  such  thing,  it  only  assumn) 
that  there  must  be  a  separation,  and  provided  accordingly."  Thi^* 
case  coming  after  that  of  St.  John  v.  St.  John  (2),  takes  off  macb 
from  the  weight  of  Lord  Eldon's  observations  in  that  case. 

In  Westmeath  v.  Westmeath  (8)  the  objection  was,  that  the  (lee<l 
provided  for  a  future  separation ;  and  there  Lord  Eldon  sav^. 
*'  I  apprehend  that  any  instrument  which  provides  for  a  present 
separation,  and  which  prospectively  looks  to  the  parties  livuia 
together  again,  and  then  to  a  future  separation,  that  such  a  de^. 
so  far  as  it  provides  for  that  future  separation,  will  never  be  carrieJ 
into  effect." 

The  authorities  in  this  House  are  therefore  against  the  appellant: 
and  a  now  long  train  of  authorities  at  law  and  in  equity  has  pro- 
[  ♦574  ]  ceeded  upon  the  same  ground,  but  I  *will  only  mention  the  case  at 
law  of  Wilson  v.  Mushett  (4).  In  Frampton  v.  Frampton  (5),  Lord 
Langdalb  considered  the  principle  established;  and  the  Vice* 
Chancellor  has  held  the  same  in  several  cases,  such  as  CUntfjh  v. 
Lambert  (6),  and  WellesUy  v.  Wellesley  (7). 

It  was  contended  that  there  was  no  consideration  for  the  deetl. 
because  there  was  no  indemnity  against  the  wife's  debts,  but  ooly 
against  those  then  owing  by  the  husband.  That,  under  the  circam- 
stances,  was  probably  a  more  valuable  indemnity  than  the  other 
would  have  been ;  and  there  are  other  ample  considerations  for  the 
deed.  One  part  of  the  consideration  is  the  provision  as  to  the  suit 
in  the  Ecclesiastical  Court.  The  stopping  of  those  proceedizi^' 
appears  to  have  been  an  important  object  to  Mr.  Wilson — of  the 

(1)  14  R.  R.  15(1  Dow,  235).  (5)  55  B.  B.  79  (4  Beav.  287). 

(2)  1 1  Ve8.  528.  (6)  51  B.  B.  227  (10  Sim.  174). 

(3)  35  R.  B.  54  (5  Bligh.  367).  (7)  10  Sim,  256. 

(4)  37  B.  B.  542  (3  B.  &  Ad.  743). 
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reason  for  which  he  was  the  best  judge — and  that  alone  was  a  Wilson 
sufficient  consideration.  In  Bateman  v.  The  Countess  of  Ross  (i),  Wilson. 
there  was  a  suit  pending  for  a  divorce.  Why  is  not  the  compromise 
of  such  a  suit  to  a£ford  consideration  for  an  agreement?  Is  it 
desirable  that  the  parties  should  be  compelled  to  bring  such  com- 
plaint in  the  Ecclesiastical  Court  to  public  discussion  ?  A  similar 
answer  applies  to  an  argument,  for  which  no  authority  was  cited, 
that  the  Court  will  enforce  such  agreement  only  in  cases  in  which 
the  wife  might  have  obtained  alimony  in  an  Ecclesiastical  Court. 
How  is  a  court  of  equity  to  try  that  ?  and  upon  what  principles  can 
such  a  rule  stand  ?  If  the  consideration  or  fact  of  separation  does 
not  contaminate  all  that  proceeds  from  it,  the  Court  is  only  exer- 
cising its  ordinary  jurisdiction  in  giving  effect  to  the  arrangement 
of  property  agreed  upon. 

It  was  then  said  that  the  suit  for  nullity  might  end  in  a  sentence 
for  restitution  of  conjugal  rights,  and  that  the  injunction  *was  [  •o?^  ] 
calculated  to  prevent  that  object.  It  only  prevents  an  unjust  use 
being  made  by  the  husband  of  the  wife's  proceedings,  instituted  for 
a  very  different  purpose,  and  does  not  interfere  with  any  proceeding 
that  the  husband  may  adopt.  It  was  said  that  there  was  nothing 
to  prevent  the  wife  prosecuting  that  suit.  This  Court  does 
not  interfere  by  injunction,  when  there  is  no  prospect  of  danger, 
and  if  it  should  arise,  the  question  might  be  raised  in  another 
suit. 

The  documents  rejected  were,  I  think,  inapplicable,  and  if 
produced,  could  not  have  had  any  effect,  and  were,  I  think, 
properly  rejected. 

I  therefore  advise  your  Lordships  to  affirm  the  whole  of  the 
decree,  and  to  dismiss  the  appeal,  with  costs. 

It  wcLs  ordered  accordingly. 

(1)  HE.  B.  15(1  Dow,  135). 
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i8«.  EDWAED    SHEEHY   axd   Othebs  v.    LOBD 

April  U,  '21,  ^^^^ -^^^..^ 

—  MUSKERRY. 

Ia-sphSkst.  (1  H.  L.  C.  576-394.) 

An  indefinite  power  of  leasing  authorises  any  duration  of  lease. 
Loixl 

bbouoham.  r^ijjg  Y)i\\  in  this  case,  filed  in  1819  and  amended  in  1826,prajei 

(Tottenham,  among  other  things,  that  certain  leases  after  mentioned,  might  I^ 

1846.  declared  void,  as  not  warranted  by  any  power  contained  in  a  pos^ 

June 2^,29,  nuptial   settlement    dated    *the    25th    of    May,   1779.     By  thai 

Jttiy  2,  7.  settlement  Sir  Bobert  Tilson  Deane  and  Dame  Anne,  his  wife— 

Lord  'o^  assuring  the  lands  therein  mentioned,  and  making  a  provisiao 

CoTTENHAM.  fQ^  a  jointure  for  Dame  Anne,  and   further  provision   for  Urn 


_     ,         children  (two  sons  being  then  bom)— conveyed  to  a  trustee  4t 


Alderson,  B, 

Lord 
Lyndhukst,  Springfield  and  Farrihy  estates  (the  property  of  the  said  Anne), 

Lord         situated  in  the  county  of  Limerick,  to  the  use  of  the  said  Sir 
Brougham.  -^    _  ' 

1818         Bobert  for  life,  without  impeachment  of  waste,  with  remainder  to 

May  2.~>.      the  Said  Anne  for  life  ;  remainder  to  Bobert  F.  Deane,  their  then 

^^[        eldest  son,  for  life,  without  impeachment  of  waste,  and  to  hisiirst 

coTTKNHAM,  aud  evcrj  other  son  in  tail  male;  with  like  remainder  to  John 

r  g'^g  -|       Thomas  F.  Deane,  their  then  second  son,  and  his  first  and  other 

[  *577  J       sons,  &c.,  with  an  ultimate  remainder  in  fee  to  Sir  Bobert. 

And  it  was  thereby  provided  **  that  it  shall  and  may  be  lawful  to 
and  for  the  said  Sir  B.  T.  Deane,  from  time  to  time,  and  at  all 
times  during  his  life,  to  lease  and  demise  all,  every,  or  any  part  or 
parts,  parcel  or  parcels,  of  the  aforesaid  towns,  lands,  tenements, 
hereditaments,  and  premises  for  any  time  or  term  of  years  or  lives, 
and  with  or  without  covenant  for  renewals :  And  in  ease  of  th<f 
determination  of  all  or  any  of  the  aforesaid  lease  or  leases 
respectively,  from  time  to  time  to  make  new  or  other  leasa^ 
thereof,  in  manner  aforesaid,  and  with  or  without  any  fine  or  fines, 
as  he  shall  think  fit." 

It  was  by  the  said  settlement  further  provided  that  it  should  be 
lawful  for  Sir  B.  T.  Deane  to  charge  and  encumber  the  said 
premises,  or  any  part  or  parts  thereof,  with  any  sums  for  the 
younger  child  or  children  of  the  said  Sir  Bobert,  begotten  or  to  te 
begotten  on  the  said  Dame  Anne,  in  such  proportions  and  manner. 
and  payable  at  such  time  or  times  as  he  should  by  deed  or  ^iU 
appoint.  And  it  was  further  provided  that  it  should  be  lawfal  /or 
the  said  Sir  Bobert  to  raise  and  levy,  by  one  gr  more  sales  or 
mortgages  of  all  or  any  part  of  the  premises,  any  sum  or  sums  of 

[  •o78  ]      money  not  exceeding  in  the  whole  the  sum  of  *20,0(X)/.,  or  to 
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charf]^e  the  premises  therewith,  to  and  for  such  use  and  nses  as  he      Sreght 
should    at  any  time    or    times  by  deed  or  will  appoint.     And        lqbd 
Sir  Bobert  and  Dame  Anne  thereby  covenanted  that  they  would,   Muskeruy. 
before  the  end  of  the  then  next  Trinity  Term,  levy  a  fine  of  the 
said  lands,  to  the  trustee,  to  enure  to  the  uses  of  the  settlement 
(which  fine  was  levied  accordingly). 

By  an  endorsement  on  the  settlement,  it  was  agreed  between  the 
parties  thereto,  previous  to  its  execution,  that  the  said  Robert  F. 
Deane  and  John  Thomas  F.  Deane,  and  every  other  child  of 
Sir  Bobert  and  Dame  Anne,  who  should,  under  the  limitations 
therein  contained,  be  in  possession  of  the  premises,  should  have 
power  to  make  leases  of  the  whole,  or  any  part  thereof,  for  any 
term  not  exceeding  three  lives,  or  thirty-one  years,  provided  such 
lease  should  be  made  to  commence  in  possession,  and  at  the  best 
improved  yearly  rent  that  could  be  had  for  the  same  at  the  time  of 
making  such  lease :  And  that  no  fine  or  other  consideration  should 
be  taken  for  or  on  account  of  the  making  thereof. 

The  settlement  did  not  comprise  the  lands  of  Gurtaheedy,  in 
the  county  of  Cork,  which  were  the  fee  simple  estate  of  Dame 
Anne  Deane,  nor  any  estate  of  Sir  B.  T.  Deane. 

By  an  indenture  of  lease,  dated  the  26th  of  August,  1779,  Sir 
B.  T.  Deane  and  Anne  his  wife,  in  consideration  of  1,000/.,  demised 
to  William  Sheehy,  for  a  term  of  999  years,  and  at  the  rent  of  20/., 
part  of  the  Springfield  estate,  called  Bosnerilane,  containing  ninety- 
eight  acres,  and  another  part  of  Springfield,*  which  was  subject 
to  a  lease  made  on  the  28th  of  February,  1746,  for  three  lives,  at 
a  rent  of  40/.  9s.  The  rent  reserved  in  this  lease  to  W.  Sheehy, 
was  less  than  the  former  rents  payable  out  of  the  same  lands. 

By  indenture  of  lease  dated  the  28th  of  October,  1779,  Sir  E.  T. 
Deane  and  Anne  his  wife,  in  consideration  of  *2,000/.,  demised  to  [  *579  ] 
Koger  Sheehy  the  younger,  the  lands  of  Glonmore,  another  part  of 
the  Springfield  estate,  and  containing  450  acres,  for  a  term  of  999 
years,  at  a  rent  of  50/.  This  lease  contained  permission  to  the 
les.see,  his  executors,  &c.,  during  the  demised  term,  **  to  graff,  cut, 
and  bum  the  soil  and  surface  of  all  or  any  part  of  the  lands 
thereby  demised,  without  being  liable  to  any  penalty  or  forfeiture 
for  the  same,  notwithstanding  the  several  Acts  of  Parliament  in 
force  in  Ireland  to  prevent  the  practice  of  burning  land : "  and  it 
also  contained  a  qlause  empowering  the  lessee,  his  executors,  &c., 
to  qait  and  surrender  the  demised  premises  at  the  end  of  every 
year  of  the  said  term,  upon  giving  six  months'  notice  in  writing. 
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By  indenture  of  lease  dated  the  14th  of  June,  1780,  Sir  IL 
Deane  and  Anne  his  wife,  in  consideration  of  5,708i.,  demised 
Roger  Sheehy,  the  elder,  several  other  parts  of  the  lands 
the  Springfield  and  Farrihy  estates,  containing  together  aboat  61 
acres,  all  situated  in  the  county  of  Limerick,  and  also  the  lands  i 
Gurtaheedy,  containing  seventeen  and  a  half  acres,  situated  in  tl 
county  of  Cork ;  subject  to  remainders  of  unexpired  terms  ( 
different  leases  then  subsisting,  and  set  out  in  a  schedule  anntu 
to  this  lease ;  To  hold  the  said  lands  for  the  term  of  999  years,  i 
the  rent  of  502.,  without  impeachment  of  waste ;  with  power  \ 
the  said  lessee,  his  executors,  &c.,  to  cut,  fell,  and  carry  awaya 
timber  and  other  trees  then  growing,  or  which  thereafter  sboat 
grow,  on  the  demised  premises,  and  to  graff  and  bum  anv  |«i 
thereof  as  often  as  he  or  they  should  think  proper.  The  schednl 
specified  five  leases  for  lives  of  different  portions  of  the  s&id  Is^ 
as  subsisting  at  the  date  of  this  indenture,  all  which  were  eiecub^ 
previously  to  the  settlement  of  the  25th  of  May,  1779.  The  renH 
reserved  by  them  were  greater  than  the  rent  reserved  bv  ita 
last-recited  lease. 

Each  of  the  above-stated  three  indentures  contained  ^covenaotf 
on  the  part  of  Sir  R.  T.  Deane  and  Anne  his  wife,  to  levy  fines  n 
the  lessees,  for  confirming  the  said  demises,  but  it  did  not  appetf 
that  any  fines  were  ever  levied.  All  the  lands  demised  by  theui 
except  Gurtaheedy,  were  lands  comprised  in  the  settlement  of  w« 
25th  of  May,  1779/  The  several  lessees  entered  into  possession  <^ 
the  premises  respectively  demised  to  them,  and  they  or  ^ 
representatives  continued  in  the  undisturbed  possession  fornfiv 
forty  years.  The  three  leases  became  vested  in  one  or  other  of  tl''  i 
appellants.  Other  leases  of  other  parts  of  the  estates  compn*^ 
in  the  said  settlement  were  granted  by  Sir  B.  T.  Deane  and  Anit:| 
his  wife,  about  the  same  time,  and  the  fines  received  on  &ii  ^^  \ 
leases  amounted  to  10,2082.:  And  by  two  mortgages  executed  i} 
Sir  Bobert  in  1780  and  1788  of  the  same  estates,  subject  to  u>! 
leases,  a  further  sum  of  10,500/.  was  raised. 

Sir  R.  T.  Deane  was,  in  the  year  1781,  created  Baron  Muskert 
in  Ireland.  He  died  in  1818,  leaving  the  said  Anne,  Baronti 
Muskerry,  his  widow,  and  John  Thomas  P.  Deane — who,  bei^ 
then  his  eldest  son,  became  Lord  Muskerry — and  Matthew  F.D^^ 
the  respondent,  his  only  surviving  issue.  They  filed  the  origiB' 
bill  in  1819,  impeaching  the  said  leases,  and  on  the  death  ' 
John  Thomas,  Lord  Muskerigr,  without  issue,  in  1824,  Mattht^ 


VOL.  Lxxiii.]     1845.    H.  L.     1  H.  L.  C.  580—582. 


178 


Fitzmaurice  Deane,  his  brother,  became  Lord  Muskerry,  and  filed 
the  amended  bill  in  1826. 

The  cause  was  heard  in  November,  1882,  by  Lord  Plunket,  then 
Lord  Chancellor  of  Ireland,  who  directed  a  case  to  be  sent  for  the 
opinion  of  the  Court  of  Common  Pleas  upon  the  question : 

''  Whether  the  leases,  dated  respectively  the  26th  of  August  and 
28th  of  October,  1779,  and  the  14th  of  June,  1780,  and  made  by 
Sir  B.  T.  Deane,  afterwards  created  Baron  Muskerry,  and  Dame 
Anne  his  wife,  to  W.  Sheehy,  E.  Sheehy  the  younger  and  E. 
Sheehy  the  elder,  respectively,  *or  any,  or  either,  or  which  of 
them,  were  or  was  warranted  by  any  power  contained  in  the  deed 
datedthe  25th  of  May,  1779?  '* 

The  Judges  of  the  Court  of  Common  Pleas,  after  hearing  the 
arrrument  on  the  case  so  sent  to  them,  agreed  in  certifying 
"that  the  leases  were  not  warranted  by  any  power  in  the  said 
settlement." 

The  cause  came  on  for  hearing  on  that  certificate,  and  for 
further  directions,  in  February,  1835,  before  Sir  E.  Sugden,  then 
Lord  Chancellor.  His  Lordship  called  to  his  assistance  the  Chief 
Justice  of  the  Court  of  Common  Pleas  and  the  Chief  Baron  of  the 
Exchequer,  to  hear  the  arguments  on  the  question  of  the  legal 
validity  of  the  leases ;  and,  without  asking  them  to  deliver  their 
opinions  in  Court,  he  delivered  his  own,  which  was  that  the 
leases  were  valid,  as  being  authorised  by  the  general  terms  of  the 
lK>wer  contained  in  the  settlement  (i) ;  and  the  Chief  Baron  com- 
municated to  him  in  writing  his  opinion,  which  was  to  the  same 
eflFect. 

The  cause  was  reheard  in  June,  1835,  by  Lord  Plunket,  then 
again  Lord  Chancellor,  who  agreed  with  the  opinion  given  by  the 
Judges  of  the  Court  of  Common  Pleas,  that  the  leases  were  not 
warranted  by  any  power  contained  in  the  said  settlement :  And  his 
Lordship  further  declared  that  there  was  no  ground  for  sustaining 
them  on  equitable  principles ;  and  he  decreed  that  they  should  be 
set  aside  as  void,  and  that  an  injunction  should  be  issued 
to  put  the  respondent  in  possession  of  the  premises  comprised 
in  them  (2). 

There  was  an  appeal  to  the  House  of  Lords  from  that  decree 
and  previous  orders,  which  were  set  aside  by  the  House,  and  the 
cause   was   remitted  for  further  consideration  *to   the  Court  of 
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(I)  See   46  E.  E.   190  (LL  &  G. 
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Chancery  in  Ireland,  with  a  declaration,  but  without  the  express 
of  any  opinion  as  to  the  validity  of  the  leases  (i). 

The  cause  having  been  set  down  for  hearing  on  the  remit,  on  i 
5th  of  November,  1889,  Lord  Plunket  (Lord  Chancellor)  mai^e 
order,  on  the  application  of  the  appellants,  for  obtaininc; 
opinion  of  the  Court  of  Queen's  Bench  on  the  same  case  a 
question  that  were  before  submitted  to  the  Court  of  ComiB 
Pleas.  The  case  having  been  accordingly  argued  in  the  Court 
Queen's  Bench  (2),  three  of  the  Judges  there  certified  their  opini 
that  none  of  the  leases  was  warranted  by  any  power  in  the  sett 
ment ;  the  fourth  (Mr.  Justice  Cbampton)  certified  his  opinion  i\ 
they  were  all  warranted  by  the  extraordinary  leasing  jwwer  ^x 
to  Sir  B.  T.  Deane  by  the  settlement. 

Lord  Plunket,  on  the  hearing  of  the  cause,  upon  these  certi 
cates^  on  the  24th  of  June,  1840,    gave  his  judgment,   apr^ii 
with  the  majority  of  the  Judges,  and  decreed,  in    the  term* 
his   former   decree  (a)    that   the   leases   were   void    both  at  In 
and  equity. 

This  appeal  against  the  last  decree,  and  the  order  of  the  'A\\  < 
November,  was  partly  heard  on  the  14th  and  21st  of  ApriJ,  IW 
by  Lord  Lyndhurst  (then  Lord  Chancellor),  and  Lords  BRocoHi 
and  CoTTENHAM,  who,  before  the  arguments  for  the  appellants  ^1 
brought  to  a  conclusion,  observed  that  the  question  of  law  on  ti 
construction  of  the  power  and  of  the  leases,  rendered  it  necessar 
to  have  the  assistance  of  the  common  law  Judges;  and  ti 
further  hearing  was  adjourned,  and  an  order  made  for  thei 
attendance. 

The  case  was  argued  in  the  Session  of  1846,  before  lioi 
Cottenham,  presiding  for  the  Lord  Chancellor,  and  in  the  *presenc 
of  the  Judges  of  the  common  law  Courts  (4).  The  arguments  wer 
confined  to  the  question  of  law,  with  the  understanding  tha 
counsel  would  afterwards,  if  necessary,  be  heard  on  the  equiUe 
between  the  parties. 

Mr.  G.  Turner  and  Mr.  J.  Russell  were  for  the  appellants. 


(1)  7  CI.  &Fin.  1;  seep.  42. 

(2)  2  Jebb  &  Symes,  300. 

(3)  LI.  &  G.  temp.  Lord  Plunket, 
p.  206. 

(4)  The  Judges  were  Mr.  Baron 
Alderson,  Justices  Williams,  Coltman, 
Maule,  Wightman,  and  Cresswell,  and 


Barons  Eolfe  and  Piatt  Lord  l  hici 
Justice  Tindal  was  present  on  the  ^ 
day  of  the  argument,  but  vas  w^* 
day  seized  with  illness,  and  died  a  le« 
days  after.  Baron  Parke  aL^i  »^ 
present  on  the  second  day  only. 
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Sir  Fitzroy  Kidly  and  Mr.  Peacock  were  for  the  respondent. 


Sheeht 


Loud 


(*  *  The  objections  to  the  leases,  and  the  answers  given  to  them    muskerry. 
in  the  arguments,  are  succinctly  stated  in  the  opinion  of  the  Judges 
which  follows :) 


Lord  CoTTENHiM,'at  the  conclusion  of  the  arguments,  said  he 
could  not  frame  a  question  for  the  learned  Judges  in  a  better  form 
than  that  which  had  been  submitted  to  the  ^Judges  of  the  Courts 
of  Common  Pleas  and  Queen's  Bench  in  Ireland  {vide  supra,  173). 
His  Lordship  handed  a  copy  of  that  question  to  them,  and,  at 
their  request,  time  was  given  to  them  to  consider  their  answer. 

Mr.  Baron  Aldbrson  delivered   the   unanimous   opinion   of    the 
Judges  as  follows  : 

The  question  proposed  by  your  Lordships  to  her  Majesty's  Judges, 
depends  on  the  proper  construction  of  the  power  given  by  the  deed 
of  settlement,  dated  the  25th  of  May,  1779,  to  Sir  Kobert  Tilson 
Deane;  for  if  all  or  any  of  the  three  leases,  dated  the  26th  of 
August  and  28th  of  October,  1779,  and  14th  of  June,  1780,  be  a 
valid  execution  of  that  power,  it  is  clear  that  such  lease  or  leases 
is  or  are  valid  at  law.  There  is  no  case,  we  believe,  to  be  found 
in  our  books,  in  which  a  lease  conformable  to  the  literal  tenor  of 
the  words  in  which  the  power  is  given  has  been  held  invalid  at  law, 
on  the  ground  of  any  supposed  or  real  hardship  thereby  inflicted 
upon  the  remainder-man ;  and  it  would  be  strange  if  such  a  case 
could  be  found,  for  as  the  remainder-man  takes  what  is  given  to 
him  subject  to  the  power,  he  must  take  the  advantage  cum  onere, 
and  has  no  reasonable  ground  for  complaint  if  that  should  happen 
which  the  framer  of  the  power,  who  had  the  jus  disponendi,  con- 
templated. But  undoubtedly  there  are  several  cases  to  be  found  in 
which  the  exercise  of  a  power,  not  literally  and  in  terms  executed, 
has  been  proposed  to  be  supported  as  being  a  substantial  exercise 
of  the  authority  given,  and  there  the  general  intention  of  the  donor 
of  the  power,  and  the  advantage  or  injury  arising  therefrom  to  the 
remainder-man,  have  been  looked  at  for  the  purpose  of  solving  the 
question  before  the  Court. 

And  in  all  cases,  in  order  to  determine  what  is  the  real  meaning 
of  the  words  of  the  power  itself,  it  must  be  competent  for  the  Court 
to  look  to  the  whole  instrument  in  which  it  is  found,  and  to 
examine  and  consider  the  consequences  to  the  remainder-man  and 
to  the  other  objects  of  the  deed,  for  the  purpose,  if  the  words  be 
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ambignons,  of  ^adopting  that  construction  of  them  which  n» 
produce  the  least  inconvenience,  and  best  harmonize  with  all  ti 
other  provisions  which  the  parties  have  thought  proper  to  nmb 
Of  this  the  case  of  Talbot  v.  Tipper  (i)  is  an  instance.  Th^ 
though  the  power  was  to  make  leases  with  or  without  fine,  an 
reserving  such  rents  and  services  as  the  donee  of  the  powts 
should  think  fit,  a  lease  without  reserving  any  rent,  though  cerlainn 
not  according  to  the  literal  tenor  of  the  power,  was,  on  examinin) 
the  whole  instrument,  and  looking  to  the  real  intention  of  the  dosoi 
of  the  power,  Jield  to  be  a  valid  lease. 

In  considering  this  power,  therefore,  we  shall  first  examine  tbe 
words  themselves,  and  then,  but  only  if  the  words  require  it,  1(^ 
to  the  other  parts  of  the  deed  for  the  purpose  of  explaining  tbes). 
The  power  itself, which  is  found  in  a  settlement,  made  after  marriage, 
of  the  wife's  property,  and  a  settlement  no  doubt  for  valuable  con- 
sideration, is  in  these  words  : 

"  Provided  also,  and  it  is  agreed  by  and  between  the  parties  to| 
these  presents,  that  it  shall  and  may  be  lawful  to  and  for  the  ss^ 
Sir  Bobert,  from  time  to  time  and  at  all  times  during  his  life,  to 
lease  and  demise  all,  every,  or  any  part  or  parts,  parcel  or  parcd^ 
of  the  aforesaid  towns,  lands,  tenements,  hereditaments,  and 
pi-emises,  for  any  time  or  term  of  years  or  lives,  and  with  or 
without  covenant  for  renewals,  and  in  case  of  the  determination  of 
all  or  any  of  the  aforesaid  lease  or  leases  respectively,  to  make  nev 
or  other  leases  thereof  in  manner  aforesaid,  and  with  or  without 
any  fine  or  fines,  as  he  shall  think  fit." 

We  think  that  the  natural  and  ordinary  meaning  of  these  wori^ 
imports  that  Sir  Bobert  should,  as  he  should  think  fit,  make  leas^ 
of  all  or  any  part  of  the  premises ;  that  such  leases  should  be,  at 
his  pleasure,  for  any  term  of  years  or  any  lives ;  that  such  leasee 
should  be  with  or  without  covenants  for  renewals,  as  he  mig^-^ 
think  preferable ;  *that  on  the  determination  of  such  leases,  similar 
leases  should  be  granted  afresh  ;  and  that  all  such  leases,  whether 
original  or  renewed  leases,  should  be,  at  his  discretion,  with  or 
without  fines.  The  words  '*  as  he  shall  think  fit,"  apply  clearly  tt» 
every  clause  in  the  power  ;  and  the  words  **  with  or  .without  fines  * 
apply  also,  as  we  think,  to  each  of  the  two  classes  of  leases, 
original  or  renewed.  No  doubt  such  a  power  would  enable  Sir 
Bobert  to  deprive  the  other  parties  to  the  deed,  and  those  interested 
in  remainder,  of  advantages  which  but  for  the  power  would  have 

(1)  Skinner,  427. 
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come  to  them ;  bat  this  is  an  effect  consequent  in  some  degree 
upon  the  exercise  of  all  such  powers ;  and  precisely  the  same  con- 
sequences will  in  this  case  follow  if  we  adopt  that  construction  of 
this  power,  by  which  the  words  "with  or  without  fines"  are 
confined  to  the  renewed  leases  alone;  for  if  this  construction 
should  be  adopted  it  would  equally  be  in  the  power  of  Sir  Eobert, 
by  granting,  an  original  lease  for  a  short  term,  upon  its  determina- 
tion to  grant  a  lease  for  a  long  term  upon  a  fine,  thus  producing 
to  the  remainder-man  the  same  inconvenience  practically  which 
would  arise  from  granting  an  original  lease  taking  a  fine ;  or  he 
might  grant  a  long  lease  at  a  peppercorn  rent  to  a  trustee  for 
himself,  and  then  dispose  of  that  lease  for  his  own  advantage  and 
benefit. 

But  it  is  suggested  that  the  clause  as  to  fines  may  be  applied 
to  the  covenant  for  renewal  alone.  This  construction,  however, 
takes  the  words  very  far  from  their  natural  import,  and  is  so  far- 
fetched, and  difficult  to  be  understood  that  we  cannot  adopt  it,  even 
if  it  did  not,  like  the  others,  labour  under  nearly  the  same 
difficulties  as  to  the  situation  in  which  it  leaves  the  remainder- man. 
We  think,  therefore,  that  under  this  power  Sir  Bobert  Tilson 
Deane  might  well  make  a  valid  lease  of  any  part  of  this  settled 
estate  for  any  period  of  years  or  for  lives,  at  his  pleasure ;  that 
there  is  nothing  in  the  power  to  limit  him  as  to  the  rent ;  that  he 
was,  therefore,  at  liberty  to  take  a  rack  rent  ^without  a  fine,  or  any 
other  rent  with  a  fine,  and  upon  determination  of  any  such  lease, 
to  renew  it  on  the  same  or  similar  terms.  The  parties  by  whom 
the  settlement  was  made  had  the  coisrplete  jvs  disponendi,  and  they 
have  chosen  to  give  this  unlimited  power,  knowing,  as  they  clearly 
did,  and  as  appears  from  the  indorsement  on  the  settlement,  how 
to  frame  a  limited  power  when  their  intention  was  to  give  one. 
For  there  they  require  the  lease  to  be  in  possession,  and  not  in 
reversion ;  they  limit  the  term ;  they  direct  the  rent  to  be  the  best 
that  can  be  obtained,  and  they  exclude  fines  altogether.  These 
limitations  of  the  power,  thus  imposed,  appear  to  us  strong  circum- 
stances to  show  that,  inasmuch  as  in  the  previous  power  they  are 
not  found,  the  intention  of  the  donors  of  that  power  was  that  it 
should  be  unlimited.  And  the  cases  of  Long  v.  Long  (i),  AttoiTiey- 
General  v.  Moses  (2),  and  The  Attorney-Oeneral  v.  Wray  (3),  are 
authorities  in  point,  to  show  how  such  powers  are  to  be  construed. 


(1)  5  E.  E.  101  (5  Ves.  445). 

(2)  2  Madd.  294. 

It.B. — ^VOL.  LXXIII. 


(3)  Jacob,  307. 
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We  think,  therefore,  thai  the  first  objection  taken  to  these  leas@ 
which  applies  to  all,  viz.,  that  they  are  made  upon  a  fine  givsi 
is  not  valid.  This  power  authorized  a  lease  with  or  mihm 
a  fine. 

The  second  objection  is,  that  these  leases  do  not  purport  to  bt 
made  under  the  power ;  but  this  objection  is  answered  by  the  cu* 
of  Tomlinson  v.  Dighton  (i).  The  opinion  of  Parker,  Ch.  J.,  in 
that  case,  is  exactly  in  point  with  the  present  one.  This  objeerioc, 
therefore,  also  fails. 

The  third  objection  was,   that  these  leases  included  aa  ml 
property  in  possession  as  property  already  under  lease,  and  that  as 
to  the  latter  they  were  therefore  leases  in  reversion.     But  there  art* 
two  answers  to  this  objection :  first,  the  power  is  general,  and  i^ 
not  confined  to  leases  *in  possession  alone,  as  the  limited  power 
endorsed  on  the  settlement  is.    But,  secondly,  this  is,  as  to  tht 
property  under  lease,  only  a  concurrent  lease ;  and  such  a  lease, 
if  made  for  a  period   within  the  authority  given  by  the  power, 
is  clearly  valid.      The   instance   of    Bishops'  concurrent  Ieaslr^ 
manifestly    shows    the    principle,  and    demonstrates   that  sucii 
leases,  if  they  do  not  exceed  twenty-one  years,  are  within  the 
statutable  power  conferred  by  1  Eliz.  c.  19.     Those  cases,  in  ivbich 
leases  in  reversion  have  been  held  invalid  executions  of  the  power. 
are  cases  where,  from  the  commencement  of  the  lease  at  a  day  sub- 
sequent to  its  date,  the  land  is  rendered  liable  to  the  burden  ot  the 
lease  for  a  longer  period  from  the  date  when  the  lease  was  executed 
than  was  warranted  by  the  power  given.     Such  are  the  cases  of 
the  invalid  ecclesiastical  concurrent  leases  mentioned  in  Bacon  > 
Abridgement  (2).     So  in  Doe  v.  Hiem  (s),  under  a  power  to  lease 
for  ninety-nine  years,  determinable  on  the  death  of  one,  two,  or 
three  lives,  a  lease  was  made  to  commence  after  the  death  of  J- 1" 
and  M.  B.,  for  ninety-nine  years,  determinable  on  the  death  of  £•  ^" 
and  it  was  held  bad :  For,  as  Lord  Ellenborough  said,  it  certainly 
was  not  the  intention  that  the  tenant  for  life  should  do  more  tban 
incumber  the  estate  to  the  extent  of  a  term  of  ninety-nine  years 
determinable  on  three  lives ;  yet  in  that  case,  supposing  the  con- 
tinuance of  E.  H.'s  life,  it  is  obvious  that  such  a  lease,  if  valii 
might  have  exceeded  ninety-nine  years  by  the  period  during  which 
J.  L.  and  M.  E.  might  have  continued  to  live,  or  still  further,  it  ^' 
an  estate  for  ninety-nine  years  determinable,  but  commencing  a^  ^ 


(1)  10  Mod.  35. 

(2)  Tit.  Lease  (E.),  rule  3. 


(3)  17E.B.259(5M.  &S.40). 
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fatare  indefinite  period,  namely,  at  the  death  of  two  subsisting 
lives.  This  lease,  however,  may  be,  under  the  power,  for  any  term 
of  years,  and  consequently  the  term  cannot  here  be  exceeded,  being 
by  the  power  unlimited. 

These  three  objections  are  all  that  apply  to  the  lease  ^dated  26th 
of  August,  1779.  We  are  therefore  of  opinion  that  that  lease  is  at 
law  valid. 

The  fourth  objection,  that  the  lessee  shall  be  at  liberty,  on  giving 
six  months*  notice,  to  surrender  his  lease,  applies  to  the  lease  of 
the  28th  of  October,  1779,  alone;  but  we  think  that  it  is  no  objection 
to  its  validity ;  the  unlimited  power  of  leasing  is  an  answer  to  it;  for 
a  lease  for  a  term  of  years,  with  a  clause  enabling  the  tenant  to 
surrender,  is  still  a  lease  for  a  term  of  years ;  and  the  donor  of  the 
power  has  not  thought  fit  to  impose  any  such  limitation  as  that 
suggested ;  neither  is  it  very  easy  to  see  how  such  a  clause  in  a 
lease  upon  which  a  fine  of  2,000/.  hds  been  paid  is  at  all  likely  to 
be  acted  upon  to  the  prejudice  of  the  remainder-man,  even  if  that 
were,  which  we  think  it  is  not,  the  proper  criterion.  No  doubt,  if 
a  power  be  given  to  make  leases  containing  the  usual  reservations 
and  covenants,  and  such  a  covenant  to  surrender  were  shown  to  be 
an  unusual  covenant,  a  lease  containing  it  would  be  an  invalid 
execution  of  such  a  power :  such  was  in  truth  the  case  cited  at  the 
Bar  of  J(ick  v.  Creed  (i),  but  where  the  power  contains  no  such 
limitation,  we  think  there  can  be  no  such  objection  made. 

The  same  answer,  that  the  power  contains  no  limitation,  applies 
also  to  the  objections  that  the  leases  of  the  28th  of  October,  1779, 
and  14th  of  June,  1780,  contain  a  permission  to  graff  or  burn  the 
land,  and  that  in  the  latter  lease  the  tenant  is  also  allowed  to  commit 
waste,  and  to  cut  timber.  As  to  graffing,  it  is  by  no  means  clear 
that  in  certain  cases  it  may  not  be  advantageous  to  the  land.  In 
the  Irish  statute  on  the  subject,  it  is  only  called  bad  husbandry, 
and  is  made  the  subject  of  a  fine,  unless  done  by  the  landlord's 
consent  This  shows  that  the  Legislature  contemplated  the 
possibility  of  his  giving  his  consent ;  and  here  by  the  lease  made 
under  an  unlimited  power,  he  has  done  so,  probably  because  he 
did  not  think  *it  would  be  prejudicial  to  the  land.  As  to  waste, 
that  is,  in  an  unlimited  power  like  the  present,  entirely  in  the  dis- 
cretion of  the  donee  of  the  power ;  a  discretion  in  the  case  of  tenants 
in  tail  recognized  and  restrained  by  the  statute  82  Hen.  YIII.  c.  28. 
And  as  to  cutting  timber,  it  is  only  necessary  to  advert  to  the 
(1)  2  Hudson  &  Brooke,  128. 
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duration  of  the  lease,  999  years,  which  is  admitted  to  be  in  con- 
formity with  the  power,  to  see  that  it  is  a  very  reasonable  stipulation. 

The  only  remaining  objection  applies  to  the  lease  of  the  14th  of 
June,  1780,  alone.  This  lease  contains  land  not  within  the  power 
as  well  as  land  subject  to  it,  and  only  one  rent  is  reserved  for  the 
whole.  Now,  if  the  power  had  contained  any  such  limitation  as 
that  the  best,  or  the  ancient,  or  the  usual  rent,  should  be  reserved, 
this  would  have  been  a  good  objection ;  for  in  such  a  case  it  ought 
to  appear  by  the  lease  itself  what  is  the  rent  for  the  land  subject 
to  the  power,  that  the  remainder-man  may  judge  of  it,  and  see 
whether  the  power  has  been  duly  executed ;  but*  here  no  restriction 
is  found  in  the  power  ;  any  rent  will  satisfy  it.  Inasmuch,  therefore, 
as,  under  this  reservation,  it  is  clear  some  rent  is  reserved,  and 
any  rent  is  a  compliance  with  the  power,  we  think  it  is  sufficient. 
Undoubtedly  the  remainder-man  may  be  subjected  to  some  incon- 
venience, both  in  this  case  and  in  the  case  of  the  concurrent  leases ; 
but  such  an  inconvenience  does  not  make  the  execution  of  the  power 
in  either  case  invalid. 

I  have  now  gone  through  all  the  objections  to  these  leases,  assign- 
ing the  reasons  which  have  occurred  to  my  mind  why  they  are  all 
untenable,  and  for  which  reasons  I  alone  am  responsible.  But  I 
am  authorized  by  my  learned  brethren  to  express  our  unanimous 
opinion  on  this  subject,  that  in  answer  to  your  Lordships*  question 
we  think  that  each  and  all  of  the  three  leases,  dated  the  25th  of 
August,  1779,  28th  of  October,  1779,  and  14th  of  June,  1780,  is  and 
are  valid  at  law. 

Lord  Lyndhxjrst  (i) : 

I  only  heard  part  of  the  argument  in  this  case.  I  entertain, 
however,  a  strong  impression  with  respect  to  it,  and  that  is  con- 
firmed by  the  opinion  which  has  been  delivered  by  the  learned 
Judge,  speaking  for  himself  and  for  his  learned  brethren.  I  think 
it  would  not  be  proper  that  I  should  move  for  the  judgment  of  your 
Lordships  now,  because  the  case  was  heard  throughout  by  my  noble 
and  learned  friend.  Lord  Gottenham.  I  propose,  therefore,  that  the 
opinion  of  the  learned  Judges  should  be  printed,  and  that  your 
Lordships'  judgment  be  postponed. 

Lord  Brougham  : 
I  am  in  the  same  position  with  my  noble  and  learned  friend. 

(1)  His  Lordship  had  just  resigned  the  Great  Seal;  whioh  was  then 
redelivered  to  Lord  Gottenham. 
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I  did  not  hear  the  whole  of  the  argament,  bat,  as  far  as  I  did  hear 
it,  I  agree  with  the  opinion  which  has  been  given  by  the  learned 
Judges. 

I  am  very  glad  that  this  long  litigation  is  at  length  coming  to  a 
close.  It  has  been  here  a  number  of  years,  backwards  and  forwards 
in  different  ways,  both  in  Ireland  and  here,  and  is  a  reproach  to 
the  law. 

My  noble  and  learned  friend  who  heard  the  whole  of  the  case  not 
being  now  present,  I  agree  in  the  suggestion  that  your  Lordship's 
judgment  should  be  deferred  till  he  attends.  The  parties,  however, 
may  be  quite  sure  that  no  great  length  of  time  will  elapse  before 
the  decision  is  given. 

LoBD  Lyndhubst  : 

I  consider  this  case  to  be — ^as  my  noble  and  learned  friend  has 
stated— quite  a  reproach  to  the  law. 

The  Lobd  Ghamcellob: 

My  Lords,  in  this  case  questions  have  arisen  of  great  difficulty, 
which  have  occasioned  great  diversity  of  opinion  amongst  the 
highest  authorities.  There  has  been  not  only  a  difference  of 
opinion  between  two  eminent  Lord  Chancellors  of  Ireland,. but  on 
one  side  there  are  the  opinions  of  seven  of  the  ^Judges  of  the 
Court  of  Common  Pleas  and  Queen's  Bench  in  Ireland,  and  on  the 
other,  the  opinions  of  one  of  the  Judges  of  the  Queen's  Bench  in 
Ireland  and  of  eight  English  Judges,  who  assisted  your  Lordships 
at  the  hearing  of  this  case,  and  whose  opinion  is  now  before  us  for 
our  consideration. 

The  appeal,  as  it  originally  came  before  your  Lordships,  was 
against  two  orders  of  the  Court  of  Chancery  in  Ireland,  dated 
respectively  the  8th  and  28th  of  May,  1885,  and  against  a  decree  of 
the  Court,  dated  the  18th  of  July,  1885.  The  orders  and  decree 
were  disposed  of  by  your  Lordships'  order  of  the  11th  of  June, 
1889,  which,  after  making  a  declaration  that  it  was  competent  for 
the  Court  of  Chancery  in  Ireland,  in  the  then  state  of  the  proceed- 
ings, to  adjudicate  as  to  the  validity  of  the  leases  in  question, 
remitted  the  case  to  the  Court  of  Chancery  in  Ireland  for  the 
purpose  (7  CI.  &  Fin.  42). 

The  result  of  the  remit  has  been  that  the  Court  of  Chancery  in 
Ireland,  after  taking  the  opinion  of  the  Court  of  Queen's  Bench 
ihere — three  of  the  four  Judges  of  which  Court  concurred  with  the 
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Judges  of  the  Common  Pleas  (whose  opinion  had  been  before  taken) 
in  thinking  that  the  leases  were  not  warranted  by  the  power,  and 
were  therefore  invalid — made  a  decree  setting  aside  all  the  leases  in 
question. 

When  this  decree  came  before  your  Lordships  by  appeal,  it 
appeared  to  be  a  case  in  which  the  House  ought  to  have  the 
assistance  of  the  learned  Judges,  and  eight  of  the  Judges  attended 
your  Lordships  at  the  hearing,  and  their  unanimous  opinion 
declared  in  this  House  was,  that  all  such  leases  were  valid  at  law. 

I  have  considered  this  opinion  with  great  attention  and  care,  as 
well  as  those  of  the  learned  Judges  of  Ireland,  and  I  have,  not 
without  some  reluctance,  but  without  any  doubt,  come  to  the 
conclusion  that  the  opinion  of  the  *learned  Judges,  delivered  in  this 
House,  ought  to  be  adopted  and  acted  upon  by  your  Lordships. 
I  say  **  with  some  reluctance,"  because  by  establishing  these  leases, 
and  putting  that  construction  upon  the  power  which  is  necessary  to 
support  them,  the  provisions  for  the  objects  of  the  settlement  are 
or  may  be  defeated.  But  this  consequence,  though  much  to  be 
considered  in  cases  in  which  the  terms  of  the  power  are  of  doubtful 
construction,  cannot  be  permitted  to  control  powers  expressed  in 
words  of  unambiguous  meaning,  according  to  the  ordinary  accepta- 
tion of  the  terms  used ;  and  such,  I  am  of  opinion,  is  the  present 
case.  If  the  exercise  of  the  power  given  has  defeated  the  intention 
of  its  authors,  it  is  much  to  be  lamented.  But  courts  of  law  and 
equity  can  only  discover  the  intention  from  the  terms  used,  and  are 
not  at  liberty  to  speculate  upon  the  possible  existence  of  any 
intention,  not  consistent  with  the  plain  and  obvious  meaning  of  such 
terms. 

I  concur  in  the  opinion  expressed  by  the  learned  Judges,  that  the 
leases  in  question  are  justified  by  the  power  given,  and  that  none  of 
the  objections  made  to  them  ought  to  prevail.  The  whole  question 
is  involved  in  this  opinion,  there  being  no  grounds  of  equity  for 
impeaching  the  leases,  assuming  that  they  are  good  at  law. 

The  result  therefore  will  be  to  reverse  the  decree  of  the  24th  of 
June,  1840,  and  in  lieu  of  it  to  dismiss  the  respondent's  bill  as 
against  the  lessees,  and  with  costs,  notwithstanding  the  difficulties  of 
the  case  ;  but  of  course  there  can  be  no  costs  given  upon  the  appeals. 

The  order  of  the  6th  of  November,  1839,  was,  I  think,  right. 


Mr.  Turner: 
Since  the  date  of  the  decree  in  Ireland,  Lord  Muskerry  has  been 
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admitted  into  possession  under  *that  decree.     1  do  not  know      Shbeht 
whether  it  will  be  necessary  to  reserve  liberty  to  apply  to  the  Court        lohd 
in  Ireland  to  restore  possession.  mubkbrby. 

[*594] 

The  Lord  Chancellor  : 
The  decree  in  Ireland  set  the  leases  aside. 

Mr.  Ihirner : 

It  gave  possession  to  Lord  Muskerry,  upon  the  footing  of  the 
leases  being  set  aside. 

The  Lord  Chancellor  : 
Of  course,  the  bill  being  dismissed,  that  will  fail. 

Mr.  Turner'. 

I  do  not  know  whether  your  Lordships  would  think  it  right  to 
direct  that  we  should  be  at  liberty  to  apply  to  the  Court  to  direct 
restoration  of  possession. 

The  Lord  Chancellor  : 
You  do  not  want  special  leave  for  that  purpose. 

(It  was  ordered  that  the  order  of  the  6tb  of  November,  com- 
plained of,  be  affirmed,  and  that  the  decree  of  the  24th  of  June, 
1840,  be  reversed,  and  the  respondent's  bill  dismissed  as  against  the 
lessees,  with  the  costs  in  the  Court  below ;  and  that  the  cause  be 
remitted  to  that  Court  to  do  further  therein  as  shall  be  just  and 
consistent  with  this  judgment.  See  Lords'  Journals  for  25th  of 
May,  1848.) 

JAMES  TEMPLETON  v.   MACFARLANE  BROTHERS.   i8»s. 

JuM  2G,  27. 
(1  H.  L.  C.  695—604.)  

A  patent  was  taken  out  for  *  *  a  new  and  unproved  mode  of  manufacturing    cottbnham 
silk,  cotton,  linen  and  woollen  fabrics."    The  specification,  and  a  disclaimer,  l.C. 

subsequently  filed  under  the  stat.  5  &  6  Will,  IV.  c.  83(1),  set  forth  that  (•  595  ] 
the  patentees  claimed  **  the  mode  hereinbefore  described  of  producing  or 
preparing  stripes  of  silk,  cotton,  woollen,  or  linen,  or  of  a  mixture  of  two  or 
more  of  these  materials,  in  such  a  manner  that  the  weft  or  lateral  fibres  of 
both  cut  edges  of  each  stripe  are  all  brought  up  on  one  side,  and  into  close 
contact  with  each  other,  and  the  re- weaving  of  such  stripes  with  the  whole 
fur  or  pile  uppermost,  into  the  surfaces  of  carpets,  &c."    It  appeared  that 

(I)  Eepealed  by  the  Patents  Act,  1883  (46  &  47  Vict.  c.  57).  See  now 
8.  18  of  that  Act.— J.  G.  P. 
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one  of  these  processes  was  old.  The  Judge  directed  the  jury  that  if  one 
was  new,  the  patent  could  be  supported  for  the  combination  of  them,  and 
would  only  be  invalid  if  there  had  been  a  public  use  of  both  before  the  date 
of  the  patent : 

Held  that  this  direction  was  erroneous,  and  that  the  patent  was  void. 

In  the  month  of  July,  1889,  James  Templeton  took  out  a  patent, 
the  title  of  which  was  for  ''  Machipery  for  a  new  and  improved 
mode  of  manufacturing  silk,  cotton,  woollen  and  linen  fabrics."  Li 
October,  of  the  same  year,  the  patentee,  under  the  5  &  6  Will.  IV. 
c.  88,  amended  the  title  thus:  ''A  new  and  improved  mode  of 
manufacturing  silk,  cotton,  linen  and  woollen  fabrics."  He  after- 
wards instituted  a  suit  against  Macfarlane  Brothers,  for  an  alleged 
infringement  of  this  patent.  The  issues  sent  to  trial  were  framed 
in  the  following  terms :  **  It  being  admitted,  that  on  or  about  the 
17th  of  July,  1889,  James  Templeton,  the  pursuer,  and  William 
Quiglay,  weaver  in  Paisley,  obtained  letters  patent  for  Scotland, 
and  enrolled  a  specification  in  terms  of  the  proviso  contained  in 
the  letters  patent :  Whether,  in  the  course  of  the  years  1844,  1845, 
and  1846,  or  any  part  thereof,  and  during  the  currency  of  *the  said 
letters  patent,  the  defendants  did,  at  their  works,  at  Bridgeton,  near 
Glasgow,  by  themselves  or  others,  wrongfully  and  in  contravention 
of  the  privileges  conferred  by  the  said  letters  patent,  use  a  mode  of 
manufacture  substantially  the  same  with  that  which  is  described 
in  the  said  specification,  to  the  loss,  injury,  and  damage  of  the 
pursuer  ?  Or,  first,  whether  the  invention  or  mode  of  manufacture 
described  in  the  said  letters  patent  and  specification  was  known 
and  publicly  used  within  the  United  Kingdom,  prior  to  the  date  of 
the  said  letters  patent  ?  Second,  whether  the  description  contained 
in  the  said  specification  is  not  such  as  to  enable  workmen  of  ordi- 
nary skill  to  practise  the  invention  or  mode  of  manufacture,  so  as 
to  produce  the  effects  set  forth  in  the  said  letters  patent  and 
specification?" 

The  issues  were  tried  before  Lord  Eobertson,  in  August,  1847  (i), 
when  evidence  was  given  by  the  plaintiff  to  show  that  the  mode  of 
manufacture  was  new  and  useful,  that  the  specification  was  intel- 
ligible, and  that  by  a  piece  of  stuff  surreptitiously  obtained  from 
the  plaintiff's  works,  the  invention  had  partly  got  into  use  before 
the  date  of  the  patent. 

The  specification  was  put  in  evidence,  and  it  appeared  that  the 
invention  was  there  described  as  follows :  *'  The  nature  of  the  said 
invention  consists  in  weaving  fabrics  of  silk,  cotton,  woollen,  linen, 
(I)  Cases  in  the  Court  of  Session,  vol.  x.  p.  4. 
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or  other  fibrous  materials,  which  are  to  be  cat  into  stripes  and  used 
as  weft,  somewhat  in  the  manner  of  chenille  weft,  but  with  this 
difference,  that  the  two  edges  of  the  stripe  shall  incline  more 
towards  each  other,  and  then  weaving  such  stripes  on  a  groand, 
so  that  all  the  fur  or  cut  edges  of  the  stripes  may  be  brought  to 
the  one  side,  or  surface  of  the  fabric,  while  the  other  is  plain  ;  and 
which  invention  is  applicable  to  the  manufacture  of  carpets,  rugs, 
shawls,  mats,  covers  of  stools,  chairs,  or  tables,  tapestry,  or  any 
cloth  or  ^fabric  requiring  to  be  raised,  so  as  to  have  the  appearance 
of  velvet,  fur,  or  plush."  The  specification,  as  afterwards  set  forth 
in  disclaimer  made  under  the  statute  5  &  6  Will.  IV.  c.  88,  to 
disclaim  a  part  of  the  process  which  was  unquestionably  old, 
described  minutely  the  whole  process  of  manufacture,  and  con- 
cluded thus:  ''We  declare,  &c.,  that  we  do  not  claim  as  new  the 
machinery  or  looms  with  which  the  fabrics  are  produced ;  nor  do 
we  claim  as  new  the  systematic  arrangement  of  colours,  and  weaving 
them  in  a  gauze- web,  and  cutting  the  said  web  up  into  stripes,  and 
re-weaving  the  threads,  twined  or  untwined,  on  being  so  cut  up  on 
another  warp,  so  as  to  form  a  regular  pattern.  And  we  declare 
that  what  we  claim  as  new  or  improved,  and  of  our  invention,  is 
the  mode,  hereinbefore  described,  of  producing  or  preparing  stripes 
of  silk,  cotton,  woollen,  or  linen,  or  of  a  mixture  of  two  or  more  of 
these  materials,  in  such  manner  that  the  weft,  or  lateral  fibres  of 
both  cut  edges  of  each  stripe,  are  all  brought  up  on  one  side,  and 
into  close  contact  with  each  other;  and  the  re-weaving  of  such 
stripes,  with  the  whole  fur  or  pile  uppermost,  into  the  surfaces,  of 
carpets,  rugs,  shawls,  or  other  similar  articles,  at  the  same  time 
that  a  groundwork  or  platform  is  woven  for  the  same." 

In  his  charge  to  the  jury.  Lord  Kobertson  said,  **  Now,  according 
to  the  legal  construction  of  the  patent,  being  one  for  an  improved 
mode  of  manufacture,  and  consisting  of  an  alleged  new  combination 
of  various  particulars  with  the  view  of  producing  a  new  result,  in 
order  to  defeat  the  patent  under  the  issue  of  prior  use,  it  is  not 
sufficient  for  the  defender  to  establish  that  stripes  of  silk,  cotton, 
woollen,  or  linen,  or  of  a  mixture  of  any  two  or  more  of  these 
materials  had  heretofore  been  produced  in  such  manner  that  the 
weft  or  lateral  fibres  of  both  cut  edges  of  each  stripe  were  all 
brought  up  on  one  side  and  into  close  compact  with  each  other. 
The  proof  of  such  prior  mode  of  producing  the  stripes,  and  the 
public  use  of  *such  stripes,  would  not  be  sufficient  unless  it  should 
also  be  established  that  such  stripes  or  weft  so  produced  were 
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Templeton  publicly  used  in  weaving  or  re-weaving,  *  with  the  whole  fur  or  pile 
Macfar-  uppermost,  into  the  surfaces  of  carpets,  rugs,  shawls,  or  other 
LANE.  similar  articles  (including  therein  mats,  covers  of  stools,  chairs  or 
tables,  tapestry,  and  any  cloth  or  fabric  requiring  to  be  raised,  80 
as  to  have  the  appearance  of  velvet,  fur,  or  plush,  as  described  in 
the  first  part  of  the  specification),'  at  the  same  time  that  a  ground- 
work or  platform  was  woven  for  the  same.  '  The  proof  of  the  prior 
use,  in  order  to  entitle  the  defenders  to  a  verdict,  must  be  of  the 
whole  mode  of  manufacture,  described  and  claimed  as  new,  and  not 
of  a  branch  or  any  part  or  parts  thereof ;  so  that  the  manufac- 
turing of  the  weft  from  the  stripes  in  the  manner  required,  and  the 
pubUc  use  thereof,  without  being  combined  with  the  weaving  or 
re- weaving  in  the  manner  stated,  would  not  be  sufficient  to  iifvali- 
date  the  patent.  But,  on  the  other  hand,  the  public  use  of  the 
mode  of  producing  the  weft  as  described,  and  the  use  of  weaving 
or  re-weaving  of  that  weft,  as  also  described  and  applicable  to  any 
cloth  or  fabric  requiring  to  be  raised,  so  as  to  have  the  appearance 
of  velvet,  fur,  or  plush ;  that  is,  the  proof  of  these  two  things  being 
publicly  used  together,  would  invalidate  the  patent,  but  not  the 
separate  public  use  of  each."  His  Lordship,  therefore  directed 
a  verdict  for  the  pursuer. 

A  bill  of  exceptions  to  his  ruling  was  presented  by  the  defendants 
in  the  following  form :  First,  that  his  Lordship  had  wrongly 
directed  the  jury,  in  so  far  as  regards  the  legal  construction  of  the 
patent  and  specification ;  secondly,  in  so  far  as  his  Lordship  did 
not  direct  the  jury,  that  if  the  mode  of  producing  or  preparing  the 
stripes  described  and  claimed  in  the  patent  and  specification,  is 
proved  not  to  have  been  of  the  invention  of  the  patentees,  but  to  have 
been  known  publicly  and  used  before  the  date  of  the  letters  patent,  the 
1*D<J9  ]  pursuer  is  not  entitled  to  *a  verdict  on  either  of  the  first  two  issues, 
and  the  verdict  ought  to  be  for  the  defenders  on  these  two  issues. 

The  case  came  before  the  Court  of  Session  on  the  bill  of  excep- 
tions, when  the  Lord  President  held  the  ruling  of  Lord  Bobebtson 
to  be  correct,  but  Lords  Mackenzie,  Fullbrton,  and  Jeffrey,  were 
of  a  different  opinion,  and  the  exceptions  were  allowed  (i).  This  was 
an  appeal  against  that  judgment. 

Sir  F.  Kelly  and  Mr,  Butt  {Mr.  IVebater  was  with  them)  for  the 
appellants : 
The  decision  of  the  Court  of  Session  is  wrong,  and  the  direction 
(1)  Cases  in  the  Court  of  Session,  toL  x.  p.  796. 
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of  the  Lord  OIidinary  was  correct.  The  claim  here  is  not  for  the 
manufacture  of  a  new  fabric,  but  for  a  new  mode  of  manufacturing 
an  old  one  ;  it  is  for  a  new  combination  of  the  several  parts  of  some- 
thing, each  part  of  which  may  have  been  known  before  the  plaintiff's 
invention.  The  novelty  in  the  process  is  in  the  mode  of  combina- 
tion, and  that  is  all  which  is  claimed  in  the  patent.  The  parts 
themselves  are  not  claimed.  If  there  can  be  a  doubt  on  the  words 
of  the  claim,  the  expressions  used  in  the  disclaimer  must  remove  it. 
The  plaintiff  here  does  not  claim  the  producing  of  the  stripes,  but  the 
mode  of  preparing  or  producing  them  in  such  a  manner  that  the 
fibres  of  the  cut  edges  shall  be  brought  together  in  a  particular  way. 
The  claim  is  for  a  new  combination  of  old  things.  Such  a  claim  is 
good,  and  a  patent  for  it  is  valid,  when  it  is  plain  that  that  which  is  old 
is  not  claimed,  and  though  in  the  description  what  is  old  may  be  mixed 
up  \vith  what  is  new,  the  patent  will  be  supported.  That  was  the 
case  in  Hussvll  v.  Cowley  (i).  There  a  patentee  claimed  the  invention 
of  manufacturing  tubes  by  drawing  them  through  rollers,  using  a 
inaundril  in  the  course  of  the  operation.  A  later  patent  claimed  the 
invention  of  manufacturing  tubes  by  drawing  them  through  fixed 
dies  or  holes,  but  the  specification  was  silent  as  to  "^the  use  of  the 
maundril.  The  Court,  taking  the  whole  of  the  latter  specification 
together,  held  that  it  would  infer  that  the  maundril  was  not  to  be 
used,  and  so  decided  that  the  later  patent  was  good.  Hoivorth  v. 
HardcasUe  (2),  is  to  the  same  effect.  That  was  an  action  for  invading 
the  plaintiff's  patent  right  to  certain  machinery  for  drying  calicoes^ 
where  the  specification,  after  setting  forth  the  mode  in  which  the 
cloth  was  to  be  extended  for  the  purpose  of  drying,  proceeded  to  state 
that  it  might  be  taken  up  again  by  the  same  machinery.  The  jury 
found  that  the  invention  was  new  and  useful  on  the  whole,  but  that 
the  machine  was,  in  some  cases,  not  useful  for  taking  up  the  cloth ; 
the  Court,  however,  refused  to  set  aside  the  verdict  for  the  plaintiff, 
and  enter  a  nonsuit.  That  case  was  much  more  unfavourable  than 
the  present  to  the  patentee,  but  that  which  he  did  claim  having 
been  found  to  be  new  and  useful,  the  patent  was  maintained. 

It  is  perfectly  clear  that  a  patent  may  be  maintained  for  a  new 
combination  of  old  materials.  The  invention  is  in  the  combination, 
which,  if  useful  and  new,  will  entitle  the  inventor  to  protection. 
In  Hill  V,  Thompson  (3),  Lord  Eldon  said,  **  There  may  be  a  valid 


Templeton 

r. 
Maofab* 

LANE. 
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(1)  40  B.  R.  758  (1  Cr.  M.  &  R.  864). 

(2)  1   Bing.  N.  C.  182;  Webs,  on 
rat.  484. 


(3)  17  R.  R.  156  (3  Mer.  622,  629); 
8.  C.  20  R.  H.  488(8  Taunt.  375; 
3  Moore,  424). 
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Tejipleton   patent  for  a  new  combination  of  materials  previously  in  use  for  the 
Magyar*     same  purpose,  or  for  a  new  method  of  applying  such  materials  ; 


LANE. 


[•601] 


but  in  order  to  its  being  effectual,  the  specification  must  clearly 
express  that  it  is  in  respect  of  such  new  combination  or  application, 
and  of  that  only,  and  not  lay  claim  to  the  merit  of  original  inven- 
tion in  the  use  of  the  materials."  Here  the  specification  does  clearly 
express  what  is  the  new  combination,  which  is  the  real  subject  of 
the  claim,  and  on  this  authority  the  patent  ought  to  be  supported. 
The  case  of  Gibson  v.  Brand  (i),  will  be  relied  on  by  the  other  side, 
but  the  facts  of  that  case  show  it  to  be  inapplicable  *to  the  present. 
There  the  action  was  in  case  for  infringing  the  patent  for  "  a  new 
and  improved  process  or  manufacture  of  silk :"  the  third  and  fourth 
issues  raised  the  question,  whether  the  alleged  invention  was  a  new 
invention :  the  jury  found  specially  that  it  was  not  a  new  invention, 
or  a  new  combination,  but  that  it  was  an  improved  process ;  it  was 
held,  that  upon  these  issues  the  verdict  ought  to  be  entered  for  the 
defendant.  And  no  doubt  such  must  be  the  result  of  the  finding 
which  expressly  negatived  the  words  of  the  declaration  where  it 
alleged  the  invention  to  be  a  new  invention.  The  same  observation 
may  be  made  with  respect  to  the  case  of  Kay  v.  Marshall  (2),  for 
there  the  patent  was  for  "  new  and  improved  machinery  for  spinning 
flax,"  whereas  the  machinery  was  old,  and  the  improvement,  if  any, 
which  was  new,  was  that  of  an  improved  maceration  of  the  flax 
which  rendered  this  old  machinery  more  advantageously  available 
for  the  purposes  of  manufacture.  But  the  claim  being  for  a  new 
machinery,  which  claim  was  expressly  negatived  by  the  finding  of  a 
jury,  the  patent  of  course  could  not  be  supported.  It  is  not  so  here ; 
the  claim  here  is  for  a  new  mode  of  applying  things  previously  well 
known ;  the  disclaimer  limits,  restricts,  and  defines  whatever  was 
doubtful  in  the  first  claim,  and  the  specification  thus  explained  is 
good,  and  the  patent  must  be  supported. 

Then  as  to  the  bill  of  exceptions.  The  objections  to  the  charge 
of  the  Judge  are  not  sufficiently  set  out. 

(LoBD  Campbell  :  What  do  you  mean  by  the  insufficiency  of  the 
objections  in  the  bill  of  exceptions  ?  Do  you  mean  that  the  party 
excepting  should  set  forth  in  the  exceptions  exactly  what  the  Judge 
ought  to  say  ?) 

Certainly.     The  party  is  bound,  where  he  complains  of  omission  as 


(1)  61  B.  E.  514  (4  Man.  &  G.  179). 


(2)  50  R.  E.  759,  768  (8  01.  &  Fiu. 
245). 
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well  as  expression  on  the  part  of  the  Judge,  to  show  what  the  Judge 
ought  to  have  stated  to  the  jury.  Where  exceptions  are  taken  to 
the  directions  of  the  Judge,  *it  is  not  enough  to  state  in  the  bill  of 
exceptions  that  he  declined  to  direct  the  jury  in  the  way  suggested, 
without  showing  what  his  direction  was,  and  what  it  ought  to  have 
been  :  Macalpine  v.  Mangnall  (i). 


Templbton 

tr. 

Macfar- 

LAKG. 
[  •602  ] 


Mr.  Croicder  and  Mr.  Bethell,  for  the  respondents,  were  not 
called  on. 


The  Lord  Chancellob: 

According  to  the  view  which  I  at  present  take  of  this  case,  I  do 
not  think  it  will  be  necessary  to  call  on  the  learned  counsel  on  the 
other  side.  But  as  my  noble  and  learned  friend.  Lord  Campbell, 
has  just  been  obliged  to  leave  the  House,  I  shall  not  propose  imme- 
diately to  dispose  of  the  case,  but  I  shall  state  my  opinion,  and  my 
noble  and  learned  friend  may  afterwards  consider  whether  it  appears 
to  him  necessary  to  hear  any  further  arguments  in  the  case. 

The  point  appears  to  me  to  be  short  and  simple.  There  were 
three  issues  (in  substance,  though  not  perhaps  in  form,)  presented 
to  the  jury,  and  they  embrace  all  the  questions  between  these 
parties.  The  first  of  the  issues  (which  his  Lordship  read)  may 
indeed  be  said  to  do  so.  On  that  issue  there  must  be  a  finding  in  the 
affirmative,  declaring  the  right  to  be  in  the  pursuer,  and  the  wrong 
to  be  committed  by  the  defendants,  or  in  the  negative,  denying  both 
of  these  things.    That  issue,  in  fact,  embraces  the  whole  question. 

Then  comes  the  second  issue,  and  the  matter  tendered  for  con- 
sideration by  that  issue  is  divided  into  two  parts.  The  question 
first  presented  by  that  issue  is,  whether  the  mode  of  manufacture 
described  in  the  patent  was  known  in  the  United  Kingdom  before 
the  date  of  the  letters-patent.  The  second  question  (which  is,  in 
fact,  the  third  issue)  relates  to  whether  the  description  in  the 
specification  is  such  as  would  enable  a  workman  of  ordinary  skill  to 
execute  the  process  according  to  the  declared  purpose  of  *the 
inventor ;  whether,  in  fact,  the  invention  or  mode  of  manufacture 
is  sufficiently  explained  in  the  specification. 

The  bill  of  exceptions  complains  that  the  Judge  did  not  direct 
the  jury,  that  if  the  mode  of  producing  or  preparing  the  stripes 
was  proved  not  to  have  been  the  invention  of  the  patentee,  but  to 
have  been  publicly  known  before  the  date  of  the  patent,  the 

(1)  3  C.  B.  496. 


[♦603  1 
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Tkmplrton    pursuer  was  not  entitled  to  a  verdict  on  either  of  the  first  two 
Macfab-      issues,  but  the  defenders  were  entitled  to  a  verdict  on  those  issues. 


LANK. 


[  •604  ] 


The  exception  raises  the  substantive  question,  whether  the 
supposed  invention  was  new ;  whether,  in  fact,  it  was  the  subject 
of  a  patent.  The  point  attempted  to  be  raised  upon  this,  namely, 
that  the  party  excepting  ought  to  set  forth  what  he  thinks  the 
Judge  ought  to  have  said  to  the  jury,  is  a  mere  technical  objection, 
which  cannot  be  supported.  Then  what  is  the  question  left  by  this 
exception?  whether  the  Judge  ought  not  to  have  directed  the  jury, 
that  if  the  mode  of  manufacture,  as  proved,  could  not  have  been 
the  invention  of  the  pursuer,  the  verdict  ought  to  be  for  the 
defenders.  What  he  did  tell  the  jury  was  this  :  "  the  proof  of  the 
prior  use,  in  order  to  entitle  the  defenders  to  a  verdict,  must  be  of 
the  whole  mode  of  manufacture,  described  and  claimed  as  new, 
and  not  of  a  branch  or  any  part  or  parts  thereof."  The  result  of 
that  would  be,  that  if  the  patentee  claimed  a  process  as  new,  but 
was  only  able  to  show  that  part  of  it  was  new,  he  would  still  be 
entitled  to  maintain  his  patent  as  it  stands.  Such  was  the 
direction  of  the  Lord  Ordinary.  But  the  cases  show  the  reverse 
of  this,  and  it  cannot  be  successfully  argued  that  the  law  is  that 
which  this  direction  supposes. 

But  it  is  said  that  the  parties  have  not  claimed  here  the  invention 
of  all  the  processes,  but  only  a  new  mode  of  applying  them.  On  the 
real  merits  of  the  case  the  question  is,  whether  the  party  does  not 
claim  as  new  this  mode  of  preparing  the  stripes  which  are  to  be 
woven  into  the  substance  of  the  fabric.  To  answer  that  question 
satisfactorily,  *we  must  look  at  the  evidence,  and  see  what  is  new 
and  what  is  old.  In  the  specification  the  party  goes  into  an 
elaborate  description  of  the  mode  of  preparing  the  stripes.  If  that 
had  been  all,  the  patentee  had  nothing  to  do  but  to  state  what  he 
used,  and  the  mode  in  which  he  used  it.  He  ought  to  have  said 
that  his  was  a  new  mode  of  arranging  old  materials ;  and  had  he 
said  so,  that  might  have  been  sufficient  to  support  the  patent.  But 
if  the  party  uses  such  terms  as  the  patentee  does  here,  he  states 
more  than  he  has  a  right  to  claim:  he  says  that  he  claims  the 
invention  for  weaving  "in  such  manner  that  the  endings  are 
brought  up  on  one  side,  in  close  contact  with  each  other,  and  the 
re- weaving  of  the  stripes  with  the  whole  fur  or  pile  uppermost,** 
and  so  on.  It  does  not  rest  there,  for  he  afterwards  states  more 
distinctly  what  it  was  that  he  did  claim,  by  stating  what  he 
disclaims,  or  at  least  what  he  does  not  claim  to  be  new  by  what  he 
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diBclaims;  but  even  that  disclaimer  (which  his  Lordship  read) 
fihows  that  he  claimed  an  improved  mode  of  weaving.  Now  that 
is  not  really  his  claim,  and  that  circumstance  alone  is  sufficient  to 
dispose  of  the  case.  I  repeat,  however,  that  I  will  not  decide  it 
now,  but  will  communicate  with  Lord  Campbell  on  the  subject, 
and  then,  if  necessary,  he  will  state  his  opinions  to  the  House.  If 
I  am  right,  the  Judge  at  the  trial  mistook  the  law  in  supposing  it 
to  be  immaterial  whether  all  the  invention,  or  only  part  of  it,  was 
new ;  and  whether  part  only  being  new,  the  patentee  appeared  by 
his  specification  to  claim  the  whole.  In  my  view  of  the  case, 
therefore,  the  direction  of  the  Lord  Ordinary  was  erroneous ;  the 
correction  of  it  by  the  Inner  House  was  right,  and  the  judgment 
appealed  from  ought  to  be  supported. 

On  the  following  day  the  judgment  of  the  Court  below  was 

(without  further  observation) 

Affirmed,  tvlth  costs. 


TjiilPLBTON 

t, 
Macfab- 

LANE. 


WILDE  V.  GIBSON  (1). 

(1  H.  L.  C.  605—636.) 

To  set  adide  a  purchase,  perfected  by  conveyance  and  payment  of  the 
purchase  money,  for  fraudulent  concealment  by  the  vendor  of  a  defect  in 
the  title,  where  there  was  no  warranty  or  statement  that  there  was  no 
defect ;  proof  of  concealment  by  the  vendor's  agent,  is  not  sufficient,  there 
must  be  proof  of  direct  personal  knowledge  and  concealment  by  the  principal. 

A  purchaser  of  an  estate,  having  made  no  inquiry  respecting  the  title 
from  an  agent  for  the  sale,  is  not  entitled  to  any  relief  for  non-communi- 
cation of  any  defect  by  him. 

Constructive  knowledge  of  an  agent,  or  knowledge  acquired  by  him 
otherwise  than  as  an  agent  for  the  sale,  of  a  fact,  the  non-communication 
of  which  is  made  the  ground  for  relief  against  the  purchase,  does  not  at  all 
affect  the  contract. 

Constructive  notice  is  resorted  to,  from  the  necessity  of  finding  a  ground 
of  preference  between  equities  otherwise  equal,  but  cannot  be  applied  in 
support  of  a  charge  of  direct  personal  fraud. 

Where  a  purchaser  seeks  to  be  relieved  against  the  purchase  on  the  ground 
of  personal  fraud  by  the  vendor,  and  the  alleged  fraud  is  not  proved,  he  is 
not  entitled  to  relief  on  any  other  ground. 

[See  the  note  on  this  appeal  at  the  commencement  of  the  report  of  the 
case  before  Knight  Bruce,  Y.-C,  in  60  E.  E.  at  p.  263,  under  the  title  of 
Qilmn  v.  D'EtUJ] 

This  was  an  appeal  from  a  decree  (2)  and  order  of  Yice-Ghancellor 
Enioht  Bbuce,  upon  a  bill  filed  by  the  respondent,  for  rescinding 


(1)  A  number  of  later  cases  on  the 
question  of  rescission  after  completion 
on  the  ground  of  misrepresentation  are 
dted  in  Dehtnham  v.  Sawhridge  [1901] 


2  Ch.  98,  70  L.  J.  Ch.  525, 84  L.  T.  519. 
See  also  Seddon  v.  North- Eastern  Salt 
Co,  [1905]  1  Ch.  326.— O.  A.  S. 
(2)  60  E.  E.  262  (2  Y.  &  C.  CO,  542). 
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May  22,  23. 

25. 

June  6. 

Lord 

COTTBNHAM, 

L.C. 

Lonl 
Campbell. 

TiOrd 
Brougham. 
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Wilde      a  contract  made  by  him  in  August,  *1888,  for  the  purchase  of  a 
Gibson,      messuage  and  land  from  the  appellant,  Lady  Wilde,  then  Augnsta 
[  *606  ]      Emma  D'Este,  spinster,  and   completed  by  a  conveyance  and 
payment  of  the  purchase  money  in  December  the  same  year. 

The  messuage  and  land  in  question  formed  part  of  an  estate  at 
Bamsgate,  formerly  the  property  of  Lady  Augusta  De  Ameland, 
the  said  appellant's  mother,  who  conveyed  it  to  her  in  fee  in  1829. 
In  August,  1888,  Mademoiselle  D'Este  caused  the  whole  estate  to 
be  set  up  for  sale  by  auction,  in  lots,  for  building  purposes.  Printed 
particulars  and  conditions  of  sale  were  published :  The  third 
condition  stated  '*  that  a  deposit  of  202.  per  cent.,  in  part  of  the 
purchase  money,  should  be  paid  to  the  auctioneer  at  the  sale,  the 
purchaser  to  enter  into  an  agreement  for  payment  of  the  remainder 
at  the  office  of  Messrs.  Farrer  and  Parkinson,  Lincoln's  Inn  Fields, 
or  at  the  office  of  H.  Wightwick,  Esq.,  Bamsgate,  on  or  before  the 
25th  of  March,  1889,  at  which  time,  and  at  one  of  those  places  the 
purchase  is  to  be  completed."  The  fifth  condition  was,  *'  that  no 
purchaser  should  be  entitled  to  require  or  inspect  any  title  prior  to 
the  deeds  by  which  the  property  was  respectively  conveyed  to  the 
vendor  or  Lady  Augusta  De  Ameland  respectively;  or  to  require  or 
inspect  the  title  to  any  of  the  respective  roads,  walks,  or  pleasure 
grounds,  or  to  any  of  the  premises,  except  the  lot  or  lots  purchased 
by  him  or  her  ;  and  that  the  vendor  should  not  be  called  upon  to 
identify  the  respective  lots  with  the  former  descriptions  thereof ; 
and  all  the  recitals  and  statements  contained  in  any  document 
should  be  deemed  conclusive  evidence  thereof."  The  sixteenth 
was,  ''  that  towards  effecting  an  esplanade  and  steps  to  the  sea,  each 
purchaser  should  pay  61.  per  cent,  upon  his  purchase  money,  into 
the  hands  of  the  said  H.  Wightwick,  as  a  trustee  for  those  purposes." 
The  last  of  the  lots,  which  was  that  purchased  by  the  respondent, 
[  *607  J  was  described  in  the  particulars  as  **  The  ^capital  freehold  mansion- 
house,  called  Mount  Albion,  with  the  offices,  &c.,  and  pleasure 
grounds,  containing  about  one  acre,  two  roods,  twenty-three 
perches."  And  it  was  added  that  the  purchaser  should  inclose  this 
lot  by  a  wall  or  iron  railing. 

In  a  map  annexed  to  the  particulars  and  conditions,  the  last 
mentioned  lot  was  described  as  bounded  on  the  south-west  by  a 
new  road,  called  "  Victoria  Eoad,"  forty  feet  wide ;  and  on  the  east 
side  of  that  road,  next  the  lot  was  marked  a  dotted  line,  repre- 
senting the  boundary  between  the  liberty  or  town  of  Eamsgate  and 
the  parish  of  St.  Lawrence. 
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The  respondent  having  been  declared  the  purchaser  of  this  lot.  Wild* 
at  the  price  of  2,080Z.,  paid  the  deposit  of  20Z.  per  cent,  to  the  Gibson. 
auctioneer,  and  also  51.  per  cent,  to  Mr.  Wightwick,  in  pursuance  of 
the  conditions.  In  the  abstract  of  title,  which  was  soon  afterwards 
delivered  to  him  by  Messrs.  Farrer  and  Parkinson,  Mademoiselle 
D*£ste  was  represented  to  be  owner  in  fee  of  the  premises  which 
were  described  as  adjoining  the  liberty  way,  and  unaffected  by  any 
right  or  liberty  of  way  over  them.  The  respondent  having  accepted 
the  title,  the  premises  were  conveyed  to  him  by  lease  and  release, 
dated  the  28th  and  29th  of  December,  1888.  In  the  release  the 
premises  were  described  as  being  situate  without  the  liberty  of 
Bamsgate,  in  the  parish  of  St.  Lawrence,  and  bounded  as  they 
appeared  in  the  map  before  mentioned.  The  respondent  paid  the 
remainder  of  the  purchase  money,  and  being  then  let  into  posses- 
sion, proceeded  to  build  the  wall  inclosing  the  premises,  according 
to  the  conditions  of  purchase  and  to  a  covenant  on  his  part 
contained  in  the  deed  of  conveyance. 

In  May,  1889,  the  officers  of  the  parish  of  St.  Lawrence  applied 
to  the  respondent  for  payment  of  two  shillings  and  sixpence,  as  an 
annual  acknowledgment  to  that  parish  *of  a  right  of  way,  called  f  *608  ] 
"  the  Liberty  Way,"  through  the  property  on  the  Victoria  Boad 
side,  within  the  wall  which  he  had  just  erected  there;  and  in 
January,  1840,  the  officers  of  the  town  of  Bamsgate  applied  for  the 
like  payment  as  a  similar  acknowledgment  to  their  town.  Tliey 
stated  that  ''  the  Liberty  Way ''  was  situated  partly  within  the 
liberty  of  the  town,  and  partly  in  the  parish  of  St.  Lawrence,  and 
that  part  of  it  was  in  fact  included  within  the  newly  erected  wall. 
It  appeared,  on  further  inquiry  that,  in  the  year  1820,  Lady  Do 
Ameland  had,  with  the  permission  of  the  officers  of  the  town  and 
of  the  parish,  inclosed  so  much  of  the  liberty  way  as  passed 
through  her  property,  and  she  thereupon  executed  a  deed  poll, 
which  recited  that  the  consent  of  the  vestry  of  the  said  parish  was 
given  to  such  inclosure,  on  condition  that,  during  the  time  the 
hberty  way  should  be  so  enclosed,  another  road,  six  feet  wide, 
without  the  enclosure,  should  be  found  and  maintained  by  her, 
and  at  the  expense  of  her  and  her  heirs;  that  the  part  of  the 
liberty  way  so  enclosed  should  be  marked  out  by  proper  mark- 
stones,  and  that  a  deed  should  be  executed  by  her,  acknowledging 
for  her  and  her  heirs,  that  the  said  liberty  way  was  enclosed  by 
permission,  and  not  of  right,  and  that  the  same  should  be  opened 
whenever  the  said  parish  vestry  should  require  it,  and  that  by  way 

B.R. — VOL.  liXXIU.  13 


194  1848.     H.  L.     1  H.  L.  C.  608—609.  [b.r. 

WiLDB  of  acknowledgment  a  yearly  rent  of  five  shillings  should  be  reserved 
Gibbon.  ^^  respect  of  such  enclosed  way,  payable  in  moieties  to  the  surveyors 
of  the  said  town  and  parish — by  all  which  terms  and  conditions 
she  (Lady  De  Ameland)  declared  that  she,  her  heirs  and  assigns, 
were  bound.  It  was  also  ascertained  that  this  nominal  rent  to  the 
said  town  and  parish  had  been  regularly  paid  by  the  agents  of 
Lady  De  Ameland  and  of  Mademoiselle  D'Este. 

The  respondent  refused  to  pay  the  sums  so  demanded,  and 
conceiving  that  the  value  of  the  property  was  materially  diminished 
[  *609  ]  by  such  a  claim,  and  his  enjoyment  of  it  ^liable  to  be  disturbed  at 
any  time,  applied  to  the  vendor's  solicitors  to  take  it  back,  and 
repay  his  purchase  money,  with  his  costs  and  other  expenses.  The 
application  was  refused. 

The  respondent  filed  his  bill  against  Mademoiselle  D'Este  in  1840, 
stating  to  the  effect  before  stated,  and  further  stated,  that,  until  the 
said  rent  was  demanded  of  him,  he  was  wholly  ignorant  that  any 
part  of  the  liberty  way  was  included  within  the  purchased  premises, 
or  that  the  said  town  or  parish  had  any  right  of  way  through 
any  part  of  them ;  and  the  bill  charged  that  the  defendant,  as 
well  as  Lady  de  Ameland,  had  acknowledged  such  right  of  way ; 
that  no  notice  thereof,  express  or  constructive,  was  given  to  the 
respondent,  and  that  from  the  abstract  of  title  delivered  to  him, 
and  from  the  map  annexed  to  the  particulars  and  conditions  of 
sale,  it  appeared,  and  he,  in  fact,  believed,  that  the  liberty  way  was 
not  included  within  the  premises,  but  adjoined  them,  and  was 
comprised  in  the  Victoria  Boad ;  and  he  charged  that  the  defen- 
dant fraudulently  concealed  from  him  the  said  deed  poll,  and  the 
fact  that  Lady  de  Ameland  and  herself  had  regularly  paid  the 
yearly  rents  of  two  shillings  and  sixpence  to  the  said  town  and 
parish,  in  acknowledgment  of  their  right  to  the  said  way  ;  that  the 
premises  were  represented  to  him  to  be  wholly  situated  within  the 
said  parish,  and  without  the  liberty  of  Bamsgate ;  and  that  if  he  had 
been  aware  of  the  said  claim  to  a  right  of  way,  and  that  the  liberty 
way  was  included  within  the  premises  sold  to  him,  he  would  not 
have  purchased  them. 

The  bill  prayed  that  the  said  sale  and  the  deeds  of  lease  and 
release  might  be  declared  fraudulent  and  void,  and  that  the  sale 
might  be  set  aside,  and  the  deeds  delivered  up  to  be  cancelled,  and 
that  an  account  might  be  taken  of  all  sums  expended  by  the 
respondent  in  the  repairs  of  the  mansion  house  and  the  erection 
of  the  boundary  wall,  and  of  his  costs  and  expenses  incidental  to 
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the  purchase  and  conveyance   *of  the  premises ;  and   that  the       Wildb 
defendant  might  be  decreed  to  repay  to  the  respondent  the  purchase      Gibson. 
money,  and  the  five  pounds  per  cent,  thereon,  which  he  had  paid       [  *6io  ] 
to  Wightwick,  together  with  what  should  be  found   due  to   the  ' 
respondent  upon  the  taking  of  the  account  for  costs  and  expenses, 
with  interest,  he  offering  to  account  for  the  rents  and  profits  during 
his  possession  of  the  premises,  and  to  re-convey  them. 

The  appellant,  Lady  Wilde,  in  her  answer  to  the  bill,  after 
admitting  the  facts  before  stated,  and  that  Mr.  Wightwick  was  her 
solicitor,  and  Messrs.  Farrer  and  Parkinson,  her  solicitors  in 
London,  stated  that  the  property  forming  the  estate,  part  of  which 
was  sold  to  the  respondent,  had  been  purchased  by  Lady  de 
Ameland,  her  mother,  from  different  proprietors,  previous  to  which 
purchases  the  appellant  believed  there  existed  a  way,  called  *^  The 
Liberty  Way,"  running  from  King  Street,  Bamsgate,  in  a  straight 
line,  in  a  south-westerly  direction,  to  the  sea  cliff,  but  such  way 
was  used  only  by  the  proprietors  of  the  adjoining  lands,  which  her 
mother  had  purchased,  and  the  right  of  way  had  thereby  become 
extinguished.  And  she  admitted,  that  in  1820,  before  her  mother 
had  become  the  sole  owner  of  all  these  lands,  a  negotiation  took 
place  between  Mr.  Daniel,  her  solicitor,  and  the  officers  of  the  town 
of  Bamsgate  and  of  the  parish  of  St.  Lawrence,  when  it  was  agreed 
that  Lady  De  Ameland  should  be  at  liberty  to  inclose  so  much  of 
the  Liberty  Way  as  passed  through  the  property  then  belonging  to 
her,  on  payment  of  two  shillings  and  sixpence  annually  to  the  town 
and  parish,  by  way  of  an  acknowledgment  of  a  right  of  way :  and 
she,  in  pursuance  of  that  agreement,  executed  the  deed  poll  stated 
in  the  bill,  but  she  did  so  in  ignorance  of  her  rights,  and  the  deed 
was  not  binding  on  her  or  any  person  claiming  under  her.  And 
the  appellant  also  admitted  that  since  the  year  1880,  she  had,  by 
her  agents,  ^regularly  paid  the  said  nominal  rent  to  the  parish  and  [  *6il  ] 
town,  as  appeared  by  the  accounts  furnished  to  her  by  her  agents  ; 
and  she  did  not  discover  to  the  respondent  or  his  agents  the  claim 
of  the  town  or  parish  to  such  rent,  but  she  insisted  that  there 
appeared,  in  the  map  annexed  to  the  particulars  and  conditions  of 
sale  and  on  the  abstract  of  title  delivered  to  the  respondent, 
sufficient  notice  of  the  liberty  way  to  put  him,  upon  inquiry,  into 
the  particulars  of  it,  and  that  it  was  not  necessary  for  her  to  give 
notice  of  the  deed  poll  or  annual  payments  of  said  nominal  rents. 
And  she  denied  all  fraudulent  concealment  on  the  part  of  her  and 
her  agents,  and  insisted  that  the  respondent  was  too  late  in  making 

18—2 
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WiLDB       his  claim,  and  that  if  he  was  entitled  to  any  relief,  it  was  by  way 

GiBsoK.       of  compensation,  for  that  one-half  in  breadth  of  the  supposed  way, 

if  it  ever  existed  in  the  premises  purchased  by  the  respondent,  had 

merged    in  the  Victoria  Boad,  a  public  highway,  of  which    the 

respondent  was  cognizant  (i). 

A  great  deal  of  evidence  was  given  on  both  sides,  the  material 
parts  of  which,  particularly  the  examination  and  cross-examination 
of  Mr.  Wightwick,  and  Mr.  Allason,  the  surveyor,  who  laid  out 
and  mapped  the  estate  in  lots  for  the  sale,  is  stated  in  the  Yice- 
Chamcellob's  judgment  (2).  It  was  clearly  proved  that  there  was, 
at  one  time,  a  way  called  '*  The  Liberty  Way,'*  traversing  the  lands 
forming  the  estate,  before  they  were  purchased  by  Lady  De  Ame- 
land,  and  that  such  way  passed  near  Mount  Albion  mansion,  but 
its  course  was  not  accurately  defined,  nor  was  it  clear  what  was  its 
width,  or  whether  it  passed  through  the  part  of  the  estate  purchased 
by  the  respondent.  In  1820,  after  Lady  De  Ameland  obtained 
permission  to  inclose  the  way,  and  before  she  became  owner  of  all 
[  •«!*  ]  the  lands,  for  *which  the  way  was  serviceable,  the  officers  of  the 
town  of  Bamsgate  and  parish  of  St.  Lawrence,  caused  a  line  of  way 
to  be  marked  out  by  three  boundary  stones  placed  at  distances,  on 
what  was  supposed  to  be  the  liberty  way,'*  lying  along  the  boundary 
line  between  the  town  and  parish.  On  these  stones  were  cut  letters, 
on  one  side  indicating  the  town  of  Bamsgate,  and  on  the  other  the 
parish  of  St.  Lawrence.  The  way  was  never  used  afterwards,  nor 
did  it  appear  that  the  appellant  was  at  all  aware  that  a  way  had 
ever  existed,  although  her  agents,  in  the  accounts  furnished  to  her 
annually,  charged  five  shillings  for  rent  reserved  by  the  deed  poll ; 
and  from  that  fact  Mr.  Wightwick,  in  his  evidence,  inferred  that  she 
knew  there  was  a  right  of  way.  It  was  from  his  instructions,  as 
agent  for  the  appellant,  that  Allason,  the  surveyor,  understood  there 
was  a  right  of  way  over  the  estate,  and  that  the  line  was  marked  by 
stones ;  and  bein<j;  directed  to  plan  a  wide  public  road  on  that  line, 
he  examined  the  same  with  a  view  of  setting  out  the  new  road  over 
the  same  line  ;  and  finding  the  marks  on  the  stones  indicating  the 
said  parish  and  township  respectively,  and  understanding  that  the 
right  of  way  was  claimed  exclusively  by  the  town,  be  concluded  that 
the  way  passed  on  that  side  of  the  stones  which  was  indicated  by 
the  letters,  and  accordingly  he  set  out  a  new  road,  forty  feet  wide, 

( 1 )  For  other  passages  in  the  answer,  (2)  60  R.  R.  27 1 ,  278  (2  Y.  &  C.  0.  C. 

see  60  R.  R.  270,  277  (2  Y.  &  C.  C.  C.       662,  664). 
661,  663). 
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called  the  Victoria  Boad,  the  edge  of  which  coincided  with  what  Wildr 
he  supposed  to  be  the  boundary  line  of  the  parish,  believing  that  qimok. 
it  comprehended  the  whole  of  the  original  way,  as  he  intended. 

The  Vicb-Chancellor,  upon  the  hearing  of  the  cause  in  November, 
1848,  came  to  the  conclusion  that  there  was  a  right  of  way  over  the 
lands  purchased  by  the  respondents,  and  that  it  might  be  claimed 
and  exercised ;  and  although  he,  and  also  the  respondent's  counsel, 
acquitted  the  appellant  of  all  wilful  fraud  or  intention  of  conceal- 
ment, he  ^decreed  that  the  purchase  and  conveyance  were  void,  and  [  mis  ] 
that  they  should  be  set  aside  (i). 

In  August,  1845,  Mademoiselle  B'Este  intermarried  with  Sir 
Thomas  Wilde,  and  they  afterwards  appealed  against  the  decree, 
and  an  order  consequential  thereto. 

Mr.  Bethell  and  Mr.  James  Wilde  for  the  appellants : 

*  *  The  evidence  does  not  prove  any  fraud.  The  respondent, 
having  in  his  bill  alleged  fraud  on  the  part  of  the  vendor,  proved, 
only  against  her  supposed  agent,  a  suppression  of  a  knowledge  of 
the  liberty  way.  He  was  bound  to  prove  the  charge  of  direct  fraud 
by  clear  evidence;  and  the  Vioe-Ghanobllor  under  the  circum- 
stances, ought  to  have  directed  an  issue  ^or  action,  or  to  have  [  *^^^  ] 
dismissed  the  bill,  especially  when  he  acquits  the  vendor  of  all 
personal  fraud,  and  puts  his  judgment  on  the  ground  of  conceal- 
ment by  her  agent.  A  contract,  after  it  is  completed,  is  not  to  be 
set  aside  for  fraud,  unless  the  fraud  is  personal  and  clearly  proved. 
All  that  id  proved  here  is  that  Wightwick  knew  the  boundary  stones 
were  not  on  the  margin,  but  in  the  middle  of  the  liberty  way ;  and 
that  he,  being  the  agent  of  the  vendor,  did  not  disclose  that  know- 
ledge to  the  purchaser.  It  does  not  appear  that  the  purchaser 
ever  communicated  with  Wightwick;  his  communications  and 
dealings  as  to  the  title  were  with  Parrer  and  Parkinson,  who  were 
the  proper  solicitors  and  agents  for  the  vendor :  and  it  is  not  alleged 
that  they  had  any  knowledge  of  this  claim  to  a  right  of  way.  The 
knowledge  Wightwick  had  of  it,  if  any,  was  acquired  by  him  in 
1820,  long  before  he  became  agent  to  the  vendor.     *     *     * 

(Lord  Gampbbll  :  In  an  action  upon  contract,  the  representation       f  %ih  ] 
of  an  agent  is  the  representation  of  the  principal ;  but  in  an  action 
on  the  case,  for  deceit,  the  misrepresentation  or  concealment  must 
be  proved  against  the  principal.) 

(1)  60  R.  R.  291  (2  Y.  &  C.  0.  C.  o80). 
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WiLDB       That  distinption  entirely  supports  the  case  of  the  appellant.     The 

Gibson.       purchaser  here,  in  fact,  knew  as  much  of  the  circumstances  of  the 

property  as  the  vendor  did.     The  knowledge  acquired  by  the  agent, 

not  as  agent  in  the  sale,  but  from  antecedent  transactions,  is  not  to 

be  imputed  to  the  principal.     ♦    *     * 

[  «16  ]  Mr.  Swanstan  and  Sir  F.  Kelly  for  the  respondent : 

(Lord  Campbell  :  It  appears  that  in  the  argument  in  the  Court 
below,  and  in  the  judgment  there,  the  defendant  was  entirely 
absolved  from  all  blame :    Are  we  to  assume  that  here  ?) 

Certainly,  the  Yice-Chancellob  absolved  the  lady  from  personal 
fraud.  We  mean  to  argue  the  case  with  all  possible  respect  for  her; 
but  we  do  not  admit  a  want  of  personal  knowledge  of  the  right  of 
way  as  widely  as  her  answer  put  it. 

They  then  read  passages  from  the  evidence,  bearing  on  the  point, 
to  show,  first,  that  there  was  no  doubt  at  all  of  the  existence  of  a 
public  way  over  the  property  ;  whether  it  was  a  carriage  way  or  foot 
path,  was  not  material  to  the  case.  If  the  stones  laid  down  with 
the  initials  of  the  town  of  Bamsgate  and  the  parish  of  St.  Lawrence 
were  in  the  centre  of  the  liberty  way,  as  the  evidence  showed,  then 
it  was  clear  that  the  wall  built  by  the  respondent,  under  the 
direction  of  the  vendor's  surveyor,  on  what  he  was  told  was  the 
boundary  of  his  property,  was  an  encroachment  on  the  way,  and 
liable  to  be  pulled  down,  the  way  never  having  been  legally  stopped. 
If  the  old  way  was  six  feet  wide,  and  there  is  now  only  the  width  of 
three  feet  outside  the  wall,  it  is  competent  to  any  inhabitant  of 
Kamsgate,  and  to  the  public  generally,  to  complain  of  the  encroach- 
ment. The  property  was  sold  free  from  all  right  of  way,  yet  a  right 
of  way  is  now  claimed,  and  the  vendor  admits  its  existence  formerly, 
and  does  not  show  that  it  was  legally  stopped.  Has  not  the 
purchaser,  therefore,  a  right  to  be  relieved  from  his  contract  ? 

(The  Lord  Chancellor  :  The  contract  of  purchase  is  perfected  by 
r  •fiiT  ]       a  conveyance.     To  be  relieved  against  that,  *fraudulent  conceal- 
ment must  be  proved.      This  is  di£ferent  from  a  bill  by  the  vendor 
for  specific  performance  of  the  contract  (i).) 

The  purchasers'  bill  to  set  aside  the  executed  contract  in  Vigers  v. 
Pike,  was  dismissed,  there  being  long  acquiescence  in  the  purchase, 
after  knowledge  of  the  fraudulent  representations  of  the  vendors. 
Here  the  complaint  was  made  as  soon  as  the  right  of  way  was 
(1)  See  Vigers  v.  Pike.  64  B.  B.  114  (8  CI.  &  Fin.  646). 


VOL.  Lxxni.]     1848.    H.  L.     1  H.  L.  C.  617—618.  190 

claimed.  The  dealings  between  this  parcbaser  and  tbe  vendor,  or  Wilds 
her  agents,  and  the  representation  of  the  latter,  were  inconsistent  gibson. 
with  any  right  of  way  over  the  property.  The  vendor  must  be 
assumed  to  have  known  the  existence  of  a  way,  from  her  possession 
of  the  deed  poll,  executed  by  her  mother  in  1820.  At  all  events,  it 
is  proved  that  her  agent,  Wightwick,  was  aware  of  the  right  of  way. 
There  is,  as  has  been  observed,  a  difference  between  the  evidence 
necessary  to  support  an  action  of  deceit,  and  evidence  of  fraud 
necessary  to  set  aside  a  contract  in  a  court  of  equity.  Suppose  the 
vendor  had  herself  been  a  party  to  the  deed  of  1820,  she  would  be 
clearly  guilty  of  fraud  in  equity.  Representations  made  by  a  party, 
inconsistent  with  personal  knowledge,  are,  for  the  purposes  of  this 
suit,  a  fraud,  although  the  knowledge  may  not  be  present  in  the 
mind  of  the  party  at  the  time  of  making  the  representations.  So 
whether  the  knowledge  of  this  right  of  way  was  present  or  not  to 
the  mind  of  the  vendor  at  the  time  of  the  representations  made  by 
her  or  her  agent,  she,  having  the  knowledge,  and  not  communi- 
cating it  to  the  purchaser,  was  guilty  of  a  fraudulent  concealment, 
in  equity.  The  cases  which  will  be  cited  go  to  that  extent.  How 
can  she  be  absolved  of  the  knowledge  of  the  way,  when  her  agent 
made  the  annual  payments  in  acknowledgment  of  it,  and  she  admits 
she  noticed  the  charges  in  the  agent's  accounts,  especially  when 
she  had  in  her  possession  the  deed  under  which  the  payments  *were  [  ••is  ] 
made?  Wightwick  swears  that  "she  knew  the  payments  were 
made  by  him  on  her  behalf,  in  acknowledgment  of  the  right  of 
way." 

No  corrupt  motive  or  moral  turpitude  is  imputed  to  the  vendor, 
but  the  case  is,  that  she  sold  this  property  exempt  from  any  right  of 
way,  and  now,  when  the  right  is  claimed  and  established,  she  is 
found  to  have  known,  or  to  have  had  the  means  of  knowing,  that  the 
right  of  way  existed.  This  case  falls  within  that  of  Edwards  v. 
M*Leay  (i). 

(Lord  Campbell  :  That  was  a  case  of  direct  fraudulent  suppres- 
sion. But  is  there  any  case  of  a  contract  completed,  being  set  aside 
for  non-disclosure  of  mere  constructive  knowledge;  for  no  more 
than  that  is  proved  ?) 

The  evidence  shows,  and  the  vendor  herself  admits  in  her  answer, 
that  Wightwick  was  her  agent.     He  knew  of  the  right  of  way,  and 

(1)  14  E.  B.  261  (Coop.  308;  2  Swanst,  287). 


200  1848.    H.  L.     1  H.  L.  C.  618—621.  iB.R. 

wiu>B       of  the  deed  of  1820;    he  paid  the  annnal  rents  on  hehalf  of  the 
Gibson.      vendor,  and  she  knew  it.     *     *     * 

(The  Lord  Ghangbllob:  Admittuig  that  Wightwick  made  the 
payments  in  acknowledgment  of  the  right  of  way  under  the  deed  of 
[  *6i9  ]       1820,  and  that  he  was  the  agent  of  the  *  vendor,  that  fixes  her  with 
no  more  than  constructive  notice  of  the  way.) 

But  she  had,  also  herself,  knowledge  of  the  right  of  way,  from  the 
deed  executed  by  her  mother,  the  former  owner  of  the  property,  and 
from  the  payments  charged  in  the  accounts.  The  case  made  by 
the  respondent  is  fully  sustained  by  the  doctrines  laid  down  by  Sir 
W.  Grant  and  by  Lord  Eldon,  in  Edwards  v.  M^Leay  (i).  *  *  * 
[  620  J  It  was  contended  in  the  Court  below  that  the  defect  in  the  title, 

in  consequence  of  the  claim  to  a  public  way  was  a  fit  ground  for 
compensation :  It  might  be  so,  if  the  purchase  had  not  been  of  a 
mansion-house,  with  out-houses  and  pleasure  ground  only,  the 
privacy  and  comfort  of  which  were  invaded  by  a  public  way.  No 
reduction  of  the  purchase  money  could  compensate  the  respondent 
for  such  an  annoyance ;  the  contract  should  be  set  aside  altogether. 

Mr.  BetheU,  in  reply.     *     *     * 

The  Lord  Chancellor  observed  that  there  was  a  case  of  Legge  v. 
Croker  (2),  not  cited  on  either  side,  though  it  appeared  to  him  to  be 
remarkably  similar  to  the  present  case. 

[Other  cases  cited  by  counsel  are  referred  to  in  the  following 
judgments.] 

Junes,       The  Lord  Chancellor: 

The  bill  in  this  case  prays  that  the  conveyance  may  be  set  aside 

as  fraudulent;  but  the  decree,  although  it  sets  aside  the  conveyance, 

departs  from  the  usual  course  in  such  cases,  and  abstaining  from 

[  *62i  ]       any  imputation  of  fraud,  declares  that  under  the  circumstances  *the 

contract  was  void,  and,  as  a  supposed  necessary  consequence,  that 

the  conveyance  ought  to  be  cancelled.     This  is  not  an  immaterial 

circumstance,  as  it  btrongly  implies  that  the  Yice-Chancbllob  was 

satisfied  that  the  evidence  did  not  establish  any  case  of  fraud.     If 

that  be  so  in  fact,  the  first  question  will  be,  whether,  upon  a  bill 

framed,  as  the  bill  in  this  case  is,  a  decree  can  be  supported  upon 

any  other  ground  than  the  case  of  fraud  distinctly  charged  by  the  bill. 

(1)  14    E.  R.    261    (Coop.    308;  2      (2)  12  E.  E.  49  (I  Ball.  &B.  506). 
Swaust.  287). 
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It  is  in  all  cases  important  to  consider  how  far  the  case  proved  wildb 
is  in  conformity  with  the  case  alleged ;  but  it  is  peculiarly  so  in  (iibbok. 
cases  founded  upon  alleged  fraud,  imputing  dishonest  practices  to 
the  defendants.  It  is  in  all  such  cases  essential  to  prevent  the 
proceedings  from  becoming  instruments  of  unfounded  slander. 
Plaintiffs  should  bear  in  mind  that  imputations  which  cannot  be 
supported,  will  not  only  not  profit  them,  but  may  debar  them  from 
that  relief  to  which  they  might  be  entitled  upon  other  grounds,  if 
properly  brought  forward. 

The  bill  in  this  case  imputes  direct  fraud,  consisting  in  this,  that 
the  defendant,  at  the  time  of  the  sale,  knew  the  contents  of  the 
deed  of  1820 — that  the  liberty  road  passed  over  the  portion  of 
land  purchased  by  the  plaintiff — and  fraudulently  concealed  from 
the  plaintiff  the  knowledge  of  that  deed,  and  of  that  fact.  The 
payment  of  the  two  and  sixpence  to  the  parish  of  St.  Lawrence  and 
to  the  liberty  of  Bamsgate,  is  not  charged  as  amounting  to  a 
knowledge  of  the  road,  but  only  as  evidence  of  knowledge  of  the 
deed. 

The  fraud  imputed  is  personal  and  direct ;  but  the  language  of 
the  decree  abstains  from  affirming  any  such  case,  and  the  Vice- 
Chancellor  in  his  judgment  disclaims  any  intention  of  supporting 
the  decree  upon  the  affirmative  of  such  imputation,  which  was 
indeed  impossible,  the  truth  *of  such  imputation  having  been  r  *^S2  j 
distinctly  disproved  by  the  evidence  on  both  sides.  The  deed  of 
1820  never  was  in  the  possession  of  the  defendant,  and  there  is  not 
only  no  proof  of  her  having  had  any  knowledge  of  the  deed  or  of 
its  contents,  before  the  sale  and  conveyance  was  made  to  the 
plaintiff,  but  the  contrary  is  clearly  proved,  and  no  attempt  is  made 
to  establish  such  alleged  knowledge. 

If,  therefore,  the  case  proved  had  been  such  as,  upon  a  proper 
bill  for  that  purpose,  would  have  entitled  the  plaintiff  to  the  relief 
prayed,  the  frame  of  this  bill  would  probably  have  been  a  sufficient 
answer  to  the  claim  to  such  relief  as  this  seeks.  The  decision 
upon  this  appeal  does  not,  however,  in  my  opinion,  rest  upon  that 
ground.  The  case  alleged  might  have  been  sufficient  to  entitle  the 
plaintiff  to  relief,  if  it  had  been  proved  ;  but  the  case  proved  would 
not  have  been  sufficient  for  that  purpose,  though  properly  alleged. 

The  result  of  the  evidence  is  simply  this :  that  there  was,  prior  to 
the  year  1820,  a  right  of  way  passing  through  the  land,  belonging  . 
to  Lady  Augusta  De  Ameland  towards  the  sea ;  but  the  particular 
line  of  the  way  was  not  at  that  time  ascertained.     In  that  year  the 
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wtldk  officers  of  St.  Lawrence  and  of  Eamsgate,  assuming  that  the  way 
QiMoN.  followed  the  boundary  between  the  parish  and  the  liberty  of 
Ramsgate,  and  consequently  that  the  centre  of  the  way  was  ih^ 
true  boundary,  put  up  three  stones,  marking  out  that  line,  and,  if 
they  were  correct  in  their  supposition,  the  land  sold  to  the  plaintiff, 
abutting  upon  the  line  of  those  stones,  would  comprise  within 
itself  one-half  of  such  way,  the  width  of  which,  however,  is  left 
uncertain,  fiut  that  depends  entirely  upon  the  correctness  of  the 
supposition  that  the  centre  of  the  way  was  the  real  boundary,  which 
the  evidence  proves  to  have  been  very  doubtful,  the  precise  line  of 

[  ••ss  ]  way  over  land  then  unenclosed  *being  at  that  time  incapable  of 
being  perfectly  ascertained.  That  the  centre  of  the  way  and  the 
l)oundary  line  had  been  considered  as  identical,  depended  upon 
what  had  taken  place  in  1820,  of  which  the  defendant  had  no 
knowledge.  The  deed  of  1820,  if  the  defendant  had  known  its 
contents,  would  not  have  informed  her  of  this,  nor  would  the 
payment  of  the  two  sums  of  two  shillings  and  sixpence  each ;  for 
although  from  both  it  might  have  been  inferred  that  in  some  point 
the  way  touched  upon  land  in  the  liberty  and  in  the  parish, 
neither  would  show  that  it  touched  upon  both,  at  that  point  of  the 
plaintiff's  land;  and  as  to  these  payments,  I  must  observe  that 
there  is  not  sufficient  evidence  that  the  defendant  knew  that  such 
payments  had  been  made,  and  none  that  she  knew  for  what  they 
were  made.  Mr.  Wightwick  indeed  proves  that  he  paid  these  suma 
as  agent  or  manager  for  the  defendant,  and  that  he  entered  such 
payment  in  her  accounts ;  but  such  accounts  were  not  proved 'or 
produced  in  evidence,  and  there  is,  therefore,  no  proof  of  the  manner 
in  which  such  payments  were  entered,  and  unless  such  entries  had 
specified  that  the  payments  to  St.  Lawrence  were  made  in  respect 
of  the  right  of  way  running  over  the  land  bought  by  the  plaintiff, 
they  would  not  have  given  any  information  as  to  the  fact  of  which 
the  plaintiff  complains. 

It  is  true  that  the  deed,  if  it  had  been  in  the  possession  of  the 
defendant,  and  the  payment,  if  known  to  her,  might  have  amounted 
to  constructive  notice,  being  sufficient  to  put  a  party  upon  inquiry. 
The  effect  of  constructive  notice  in  cases  where  it  is  applicable,  as 
in  contests  between  equities  of  innocent  parties,  is  sufficiently 
severe,  and  is  only  resorted  to  from  the  necessity  of  finding  some 
ground  for  giving  preference  between  equities  otherwise  equal :  hut 
this  is  the  first  time  I  ever  knew  it  applied  in  support  of  an 
imputation  of  direct  personal  fraud  and  misrepresentation.     The 
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two  things  cannot  exist  together — there  can  be  no  direct  personal       Wilds 
fraud  without  intention,  and  there  can  ''^be  no  intention  without      qibbon. 
knowledge  of  the  fact  concealed  or  misrepresented ;  and  if  there  be       [  *<>24  ] 
knowledge,  the  case  of  constructive  notice  cannot  arise ;  it  would  be 
absorbed  in  the  proof  of  knowledge. 

It  must  be  observed  that  there  is  not  in  this  case  any 
misrepresentation  or  statement  in  the  nature  of  a  warranty — the 
utmost  that  has  or  can  be  alleged  is  that  there  was  a  dealing  with 
the  property,  particularly  with  respect  to  the  covenant  to  build  a 
wall,  inconsistent  with  there  being  any  right  of  way — but  no 
statement  or  warranty  that  there  was  not  a  right  of  way,  a  distinc- 
tion important  to  be  borne  in  mind,  when  this  case  is  compared  to 
actions  for  deceit;  in  which,  under  such  circumstances, the  scientei' 
is  the  essence. 

An  attempt  was  made  to  affect  the  defendant  with  all  the 
knowledge  which  Mr.  Wightwick  possessed  upon  this  subject ;  but 
that  attempt  failed,  for  many  reasons.  In  the  first  place,  although 
he  was  the  agent  of  the  defendant  for  certain  purposes  connected 
with  the  sale,  it  does  not  appear  that  the  purchaser  had  any 
communication  with  him  respecting  the  purchase,  except  in  paying 
a  stipulated  per  centage  towards  the  expenses  of  a  terrace  walk. 
The  whole  transaction  of  the  purchase  was  conducted  in  London. 
The  documents  preparatory  to  and  connected  with  the  purchase  may 
have  been  prepared  by  Mr.  Wightwick ;  but  when  prepared,  they 
became  the  representations  of  the  vendor,  and  what  knowledge  the 
person  may  have  had  who  prepared  those  documents  is  immaterial. 
He  may  have  been  guilty  of  neglect  towards  his  employer  in 
permitting  the  preparation  and  use  of  inaccurate  papers  on  her 
behalf,  but  not  having  had  any  personal  communication  with  the 
purchaser,  the  latter  cannot  complain  of  having  been  deceived  by 
any  misrepresentation  made  by  him.  It  is,  however,  clear  that 
Mr.  *Wightwick  himself  cannot,  as  between  these  parties,  be  [  *625  ] 
considered  as  having  more  than  constructive  notice  of  the  fact 
alleged  by  the  plaintiff.  What  knowledge  he  acquired  in  1820,  is 
immaterial ;  as,  at  that  time,  he  was  not  acting  for  the  defendant 
or  for  Lady  Augusta  De  Ameland,  and  although  he,  after  he  became 
their  agent,  paid  the  two  shillings  and  sixpence  to  St.  Lawrence  and 
Bamsgate  for  the  defendant,  such  payment  would  only  show  that 
some  right  of  way  had  been  supposed  to  pass  over  some  part  of  the 
land  in  each  of  those  districts,  but  could  only  be  constructive  notice 
of  its  affecting  the  plaintiff's  land. 
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Wilde  It  mast  also  be  observed,  that  if  the  plaintiff  had  relied  upon  any 

OiB»ov.  supposed  fraud  or  misrepresentation  on  the  part  of  Mr.  Wightwick, 
he  was  bound  so  to  have  stated  his  case;  and  he  cannot  be 
permitted  to  support  an  alleged  case  of  personal  and  direct  fraud 
by  a  principal,  by  proving  misconduct  in  an  agent  not  named  in 
the  bill  for  that  purpose. 

If,  therefore,  the  right  of  way  complained  of  by  the  plaintiff  had 
been  proved — which  it  is  not — and  if  the  case  relied  upon  had  been 
properly  stated  in  the  bill — which  it  is  not — the  case  would  have 
come  to  this,  that  the  defendant  had  no  knowledge  of  the  fact 
complained  of,  but  had  within  her  reach  means  of  such  knowledge. 
That  is  constructive  notice  of  a  fact,  not  consistent  indeed  with  the 
mode  of  dealing  with  the  property,  but  as  to  which  no  representa- 
tion of  any  kind  took  place.  And  the  question  would  arise  whether 
such  circumstances  would  entitle  the  purchaser  to  have  a  completed 
purchase  set  aside.  It  has  not  been,  and  cannot  be,  contended  that 
it  could  ;  but  attempts  were  made  to  support  the  decree  upon  argu- 
ments resting,  as  it  appeared  to  me,  upon  a.  supposition  that  there 
might  be  direct  personal  fraud,  consistent  with  perfect  freedom 
[  •626  ]  from  any  personal  blame  or  misconduct.  *The  direct  personal 
fraud  was  attempted  to  be  supported  by  some  expression  in 
Mr.  Wightwick's  deposition,  in  which  he  says  that  the  defendant 
had  knowledge  of  the  right  of  way  claimed  over  the  land  purchased 
by  the  plaintiff;  but  he  does  not  say  how  he  proved  such  know- 
ledge, and,  coupled  with  what  he  said  respecting  the  deed  and  the 
payments,  he  must  be  understood  as  intending  to  say  that  the 
defendant  must,  as  he  supposes,  have  known  of  the  claim,  from  the 
fact  of  such  deed  having  been  executed,  and  such  payments  having 
been  made. 

Finding  that  there  was  no  evidence  to  support  the  charge  of 
direct  personal  fraud  imputed  by  the  bill,  and  that  the  evidence,  at 
most,  only  raised  a  case  of  constructive  notice  of  the  fact  complained 
of  by  the  plaintiff,  I  waited  with  some  curiosity  to  learn  the  ground 
or  authority  on  which  the  decree  was  to  be  supported.  The  case 
principally  relied  upon  was  Edwards  v.  M^Leay  (l) ;  but  that  case 
cannot  assist  the  respondent,  for  in  that  case  there  was  knowledge 
in  the  vendor,  and  a  false  representation,  both  of  which  are  want- 
ing in  the  present  case.  Lord  Elbon  says  (2),  ''  I  agree  with  the 
Master  of  the  Rolls  that  if  one  party  makes  a .  representation 

(1)14    R.  R.    261    (Coop.    308;    2  (2)  See  14K.  R.  269  (2  Swanst.  289). 

Swaimt.  287). 
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which  he  knows  to  be  false,  but  the  falsehood  of  which  the  other       Wildm 
party   had   no  means  of   knowing,   this   Court   will   rescind  the      aiBsoir. 
contract."    A  case  much  more  in  point  is  that  of  Legge  v.  Croker  (i), 
in  which  the  lessor  had  assured  the  lessee  that  there  was  no  right 
of  waj  over  the  ground  ;  that  there  had  been  formerly,  but  that  it 
had  been  legally  stopped  by  a  grand  jury  presentment  forty  years 
before.    It  turned  out  that  there  was  a  footway,  the  presentment 
applying  only  to  a  carriage  way,  and  the  lessee  was-convicted  for 
obstructing  it,  whereupon  he  filed  his  bill  to  be  relieved  *from  the       r  *^7  J 
lease ;  but  Lord  Manners  dismissed  his  bill,  saying,  '*  If  there  were 
a  wilful  misrepresentation,  the  plaintiff  might  be  entitled  to  relief, 
but  the  lessor  conceived  himself  entitled  in  point  of  law  in  asserting 
that  there  existed  no  right  of  way ;  it  cannot  be  called  a  misrepre- 
sentation.'*    That  was  a  much  stronger  case  against  the  lessor  than 
the  present  is  against  the  vendor  (2). 

The  result  appears  to  me  to  be,  first,  that  the  plaintiff,  having 
rested  bis  case  in  the  bill  upon  imputations  of  direct  personal 
misrepresentation  and  fraud,  cannot  be  permitted  to  support  it 
upon  any  other  ground ;  secondly,  that  the  evidence,  at  the  most, 
proves  only  constructive  notice  of  the  fact,  upon  the  non-communi- 
cation of  which  the  plaintiff  founds  his  claim  for  setting  aside  his 
completed  purchase;  and  that  nothing  short  of  positive  knowledge 
can  be  sufficient  for  that  purpose.  The  case  alleged  is  not  proved, 
and  the  case  proved  is  not  alleged ;  and  if  it  had  been,  would  not 
have  been  sufficient  to  support  the  decree. 

The  conclusion  to  which  I  have  come  is,  that  the  decree  ought 
to  be  reversed,  and  the  bill  dismissed,  with  costs. 

Lord  Brougham  :     . 

I  entirely  concur  with  my  noble  and  learned  friend  in  the 
conclusion  to  which  he  has  arrived,  being  clearly  of  opinion  that 
the  case  alleged  has  not  been  proved,  and  that  the  case  which  has 
been  proved  is  not  sufficient  to  support  the  prayer  of  the  bill,  to 
have  jthe  indentures  of  lease  and  release,  the  conveyance,  given  up 
and  cancelled  on  the  ground  stated  in  the  bill  and  assumed  in  the 
decree. 

There  cannot  be  anything  more  vague  than  the  allegation  of 
fraud  that  is  to  be  found  in  the  pleadings,  and  what  my  noble  and 

(1)  12  B.  R.  49  (1  Ball  ft  B.  506).  tion  was  tnie,  and  the  Lord  Chan- 

(2)  A  very  questionable  proposition,  oellor  himself  said  that  it  oould  not 
for  the  lessor  there  had  reasonahle  be  called  a  misrepresentation.  See  12 
gfoond  to  belieTe  thathis  repreoenta-  B.  B.  at  p.  54. — O.  A.  S. 
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wiLDK  learned  friend  has  most  justly  observed  is  a  principle  of  the  highest 
Gibson.  importance  to  be  kept  in  view  in  proceedings  in  equity, — for  the 
I  •628  ]  security  of  the  Court  against  *imposition  upon  it, — ^for  the  keeping 
straight  and  clear  the  principle  upon  which  its  jurisdiction  is  to  be 
exercised, — for  the  safety  of  the  characters  of  the  parties — ^and  for 
common  justice.  My  noble  and  learned  friend  has  next  observed, 
that  where  fraud  is  to  be  the  ground  of  the  proceeding,  and  is  made 
the  principle  on  which  the  relief  is  sought  at  the  hands  of  the 
Court,  that  fraud  must  be  clearly  and  distinctly  alleged,  and  if  so 
alleged,  must  equally  be  clearly  and  distinctly  proved,  if  it  is  the 
ground  on  which  parties  seek  the  assistance  of  the  Court  for  equit- 
able relief.  That  fraud,  in  this  case,  is  clearly  alleged,  there  can 
be  no  doubt  whatever,  because  we  find  in  the  bill  this  allegation, 
"  that  the  said  Augusta  D'Este,  that  is  to  say,  the  defendant,  at  the 
time  of  the  sale  to  the  plaintiff,  well  knew  that  the  said  deed  poll 
had  been  made  and  executed  by  her  mother,  the  said  Lady  Augusta 
De  Ameland,  that  is  to  say,  well  knew,  that  the  said  liberty  way, 
so  claimed  in  the  township  of  Bamsgate  and  the  parish  of  Bt- 
Lawrence  was  included  within  the  premises  so  sold  to  your  orator 
as  aforesaid."  That  is  distinctly  alleged  :  but  then  nothing  of  the 
kind  has  been  proved.  Has  anything  been  adduced  as  a  substitute 
for  that  proof  ?  Nothing  of  the  kind.  It  is  no  question  of  construc- 
tive notice ;  for,  as  my  noble  and  learned  friend  has  well  observed, 
constructive  notice  merges  in  actual  knowledge.  Constructive 
notice  is  only  where  actual  knowledge  is  not  alleged;  and  here 
there  is  actual  knowledge  alleged,  and  thus  no  question  as  to 
constructive  notice  can  arise. 

Now,  though  it  may  not  have  been  proved  that  the  defendant 
actually  knew  of  the  deed  poll,  though,  on  the  contrary',  it  may 
have  been  proved  that  she  had  not  actual  knowledge  of  it,  yet  by 
way  of  substitute  for  the  first  allegation,  they  as  much  as  say,  "  If 
we  cannot  charge  you  with  knowledge  of  the  concealment  of  the 
deed  poll,  we  will  charge  you  indirectly,  we  will  charge  you  by 
1  ♦629  ]  inference."  *In  the  next  paragraph  of  the  bill  they  go  on  to  state, 
''  That  the  said  Augusta  Emma  D'Este  had,  in  fact,  by  her  agents, 
regularly  paid  the  nominal  rent  reserved  to  the  said  township  of 
Ramsgate  and  parish  of  St.  Lawrence  by  the  said  deed  poll,  as  an 
acknowledgment  of  their  right  to  re-open  the  said  liberty  way,  for 
several  years  prior  to  the  said  sale  to  your  orator,"  that  is  to  say, 
*'  paid  by  her  agents  two  shillings  and  sixpence  in  respect  of  the 
way  for  several  years  prior  to  the  said  sale  to  the  plaintiff."     Now, 
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in  the  first  place,  it  is  not  proved  that  the  accounts  in  which  it  is        Wilok 

said  the  two  sliillings  and  sixpence  paid  by  the  agent  was  entered,       (UnsoN. 

ever  did  contain  that  entry ;  for  the  accounts  were  not  produced. 

In  the  next  place,  it  is  not  proved  that  she  had  that  knowledge ; 

therefore,  in  order  to  prove  her  knowledge,  you  must  assume  three 

things,  first,  that  she  knew  of  the  accounts,  which  she  did  not  know, 

bat  the  contrary  ;  secondly,  that  the  accounts  contained  the  entry ; 

and  thirdly,  in  order  to  make  it  the  least  available  to  the  case 

towards  proof  of  knowledge  and  suppression  of  that  knowledge,  you 

must  go  a  further  step,  and  prove  that  the  accounts,  if  produced, 

and  if  seen  by  her,  did  contain,  not  only  the  entry  of  the  payment 

of  two  shillings  and  sixpence  by  the  agent,  but  also  an  entry  that 

the  two  shillings  and  sixpence  was  paid  in  respect  of  that  right  of 

way  to  the  parish  of  St.  Lawrence.     It  is  ridiculous  to  suppose 

that  you  can  make  all  these  assumptions  in  a  Court  where  the 

foundation  of  the  whole  claim  is  fraud,  alleged  by  the  concealment 

of  a  fact  well  known. 

In  one  part  of  the  argument  a  reference  was  made  to  the  deposi- 
tion of  one  of  the  witnesses :  it  was,  in  the  cross-examination  of  Mr. 
Wightwick,  the  defendant's  witness,  and  it  was  said  that  that  went 
to  prove  the  case  alleged  by  the  plaintiff;  but,  as  my  noble  and 
learned  friend  has  observed,  when  you  come  to  look  at  the  question, 
it  turns  out  that  the  question  by  the  reference  to  the  last  antecedent, 
•does  not  mean  what  it  was  alleged  to  have  meant — the  position  of  I  *^^  ] 
the  way  in  the  parish,  and  did  not  therefore  refer  to  the  substance 
of  the  answer,  and  consequently  there  was  nothing  whatever  in  that 
answer  to  touch  the  case. 

In  the  case  of  Edwards  v.  M'Leay,  both  the  learned  Judges,  Sir 
W.  Grant,  and  Lord  Eldon,  went  on  the  fact,  that  there  was  direct 
knowledge  brought  home  to  the  party.  That  case,  therefore,  does 
not  help  the  plaintiff  in  this  case  ;  it  does  not  apply  here ;  but  the 
case  which  my  noble  and  learned  friend  happened  to  light  upon, 
but  which  had  not  been  mentioned  at  the  Bar,  does  apply.  I  do  not 
remember,  in  the  course  of  my  experience,  ever  to  have  seen  two 
cases  more  nearly  alike  than  that  case  and  the  present.  There  is  a 
singular  coincidence ;  if  you  change  the  names,  they  are  almost  the 
same  cases ;  though  I  must  observe  that  it  did  not  require  a  case  of 
this  sort  to  enable  us  to  arrive  at  the  conclusion  at  which  we  now 
arrive.  In  the  present  case  there  is,  first,  a  total  failure  in  proof  of 
the  case  alleged ;  and  secondly,  the  case  which  is  proved  is  totally 
insufilcient  to  support  the  claim. 
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Wilde  It  is  singular  to  observe  how  very  diflferent  the  view  taken  here  of 

GiBfloN-.  the  proof  of  fraud  and  of  the  import  of  it,  and  its  tendency  towards 
a  remedy  is,  from  that  which  is  taken  in  the  Courts  of  common  law, 
in  the  celebrated  case  of  Pasley  v.  Freeman  (i),  but  particularly  the 
case  of  Haycrqft  v.  Creasy  (2).  There  you  find  that  the  knowledge 
was  never  alleged ;  but  if  you  look  at  that  case — which  is  celebrated 
by  its  having  shown  a  rarely  occurring  difference  of  opinion  between 
the  learned  Chief  Justice,  Lord  Kenton,  and  the  three  puisne 
Judges,  they  having  decided  against  Lord  Ebnyon,  that  the  action 
would  not  lie— it  is  singular  how  clearly  you  find  that  the  plaintiffs 
did  not  allege  a  scienter  there  ;  they  allege  things  which  might  be 
[  *C8i  I  supposed  *to  amount  to  a  scienter,  but  they  never  dared  to  allege  a 
scienter.  They  said  that  Creasy  had  given  intimation  to  Haycraft 
that  his  opinion  was,  that  Miss  Robertson,  who  turned  out  to  be  a 
swindler,  was  perfectly  solvent,  and  that  he  of  his  own  knowledge 
asserted  in  words  that  she  was  solvent,  and  that  she  might  safely  be 
trusted  to  any  reasonable  amount  with  goods  ;  and  so  it  was  argued 
that  there  was  a  scienter ;  but  the  pleader,  who  drew  the  declaration, 
knew  a  little  better  than  that.  He  was  afraid  that  that  would  be 
held  only  to  be  a  scienter  of  an  opinion,  and  that  it  amounted 
only  to  an  opinion ;  and  so  the  Court  held.  They  said  we  most 
have  knowledge  alleged  of  a  fact ;  but  what  the  party  was  talking 
about  was  not  of  a  fact,  but.  merely  of  an  opinion,  viz.,  the  solvency 
of  the  lady.  The  pleader  was  quite  aware  that  that  objection  would 
be  raised  against  him,  and  accordingly  he  took  special  care  not  to 
allege  the  scienter ;  and  it  is  expressly  stated  in  the  report  that  no 
knowledge  was  alleged  in  the  declaration,  but  it  was  only  alleged 
that  the  party  had  given  a  false  representation. 

Now  what  would  have  been  the  consequence  if  he  had  alleged 
knowledge  ?  He  would  have  done  what  the  pleader  in  equity  has 
done  in  this  case  in  the  passage  which  I  have  read  to  your  Lord- 
ships ;  he  would  have  alleged  that  the  said  Creasy  well  knew  the 
same,  but  then  he  would  have  been  obliged  to  prove  that,  and  as  he 
could  not  prove  it,  of  course  he  would  have  been  nonsuited ;  he 
therefore  took  care  not  to  allege  it,  and  he  left  it  to  be  a  matter  of 
implication. 

I  am  therefore  clearly  of  opinion  that  there  has  been  as  great  a  mis- 
carriage of  justice  in  this  case  in  the  Court  below  as  I  have  ever 
seen,  and  I  am  sorry  for  it,  because  there  is  a  great  proportion,  I 
am  afraid  I  ought  to  say  a  great  disproportion,  between  the  value  of 
(1)  1  R.  E.  634  (3  T.  B.  51).  (2)  6  B.  B.  380  (2  East,  92). 
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this  qnestion  and  the  expenses  incurred  in  litigating  it,  and  I  am  Wildb 
sorry  that  oar  jurisdiction  does  not  enable  us  to  do  more  than  to  Gibson. 
*give  to  the  defendant,  the  appellant  before  us,  the  costs  in  the  [  *^82  j 
Court  below.  It  is  otherwise  in  other  Courts,  as  my  noble  and 
learned  friends,  who  have  attended  the  Privy  Council,  well  know. 
It  is  totally  different  in  the  Ecclesiastical  Court,  and  the  Admiralty 
Court,  and  those  extensive  jurisdictions  which  are  exercised  by 
many  of  our  colonial  Courts  ;  and  I  must  say  that  I  hope  to  see, 
among  other  improvements  of  our  practice,  a  little  relaxation  of  that 
principle  as  regards  the  costs  in  equity  cases.  Costs  at  law  stand 
on  a  different  ground,  but  costs  in  equity  are  mere  creatures  of 
practice,  and  out  of  statute";  they  are  more  in  the  discretion  of  the 
Court,  and  therefore  I  hope  to  see  some  such  remedy  adopted  as 
will  prevent  the  grievance  of  which  the  appellant  has  a  right  to 
complain :  for  after  she  has  got  the  decree  reversed  by  our  judg- 
ment ;  after  she  has  got  the  costs  below  given  by  the  reversal  of  the 
decree,  she  will  still  be  left  burdened  with  her  own  costs  of  this 
appeal,  which  I  am  afraid  bear  a  considerable  proportion,  if  not  a 
great  disproportion,  to  the  whole  value  of  the  matter  in  dispute. 

With  this  expression  of  a  clear  opinion,  that  the  decree  cannot 
stand,  that  it  must  be  reversed  with  all  the  costs  below,  I  entirely 
concur  with  my  noble  and  learned  friend  in  the  motion  that  he  has 
made. 

LoBD  Campbell: 

My  Lords,  after  the  very  attentive  and  anxious  consideration  which 
this  case  has  received,  I  have  come  to  the  clear  conclusion  that 
the  decree  appealed  against  ought  to  be  reversed  ;  and  I  must  say 
that  in  the  Court  below  the  distinction  between  a  bill  for  carrying  into 
execution  an  executory  contract,  and  a  bill  to  set  aside  a  conveyance 
that  has  been  executed,  has  not  been  very  distinctly  borne  in  mind. 

With  regard  to  the  first :  If  there  be,  in  any  way  whatever,  mis- 
representation or  concealment,  which  is  material  to  the  purchaser, 
a  court  of  equity  will  not  compel  him  to  ^complete  the  purchase ;  [  *633  ] 
but  where  the  conveyance  has  been  executed,  I  apprehend,  my 
Lords,  that  a  court  of  equity  will  set  aside  the  conveyance  only  on 
the  ground  of  actual  fraud.  And  there  would  be  no  safety  for  the 
transactions  of  mankind,  if,  upon  a  discovery  being  made  at  any 
distance  of  time  of  a  material  fact  not  disclosed  to  the  purchaser,  of 
which  the  vendor  had  merely  constructive  notice,  a  conveyance 
which  had  been  executed  could  be  set  aside. 
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Wilde  Now,  my  Lords,  the  counsel  on  the  part  of  the  respondent 

Gibson.  acqaiesced  in  the  view  that  this  was  to  be  considered  as  if  it  were 
an  action  of  deceit ;  but  they  argued  that  an  action  of  deceit  might 
be  maintained  without  proof  of  actual  fraud.  From  that  position 
I  entirely  dissent.  If  you  mean  by  fraud,  an  intention  to  injure 
the  party  to  whom  the  representation  is  made,  or  to  benefit  the 
party  who  makes  the  representation,  there  may  be  an  action  of 
deceit  without  fraud ;  but  there  must  be  falsehood :  there  must  be 
an  assertion  of  that  which  the  party  making  it  knows  to  be  untme ; 
the  scienter  must  either  be  expressly  alleged,  or  there  must  be  an 
allegation  that  is  tantamount  to  the  scunter  of  the  fraudulent 
representation,  and  this  allegation  must  be  proved  at  the  trial.  If 
your  Lordships  will  examine  the  cases  that  have  been  referred  to, 
of  Foster  v.  Charles  (i),  PoUiill  v.  Walter  (2),  and  Coi'bett  v.  Brown  (3), 
you  will  find  the  Judges  uniformly  lay  down  the  rule  that  there 
must  be  a  falsehood  stated  and  proved.  If  that  falsehood  is  stated 
without  any  view  of  benefiting  the  person  who  states  the  falsehood, 
or  of  injuring  the  person  to  whom  the  falsehood  is  stated,  in  one 
sense  of  the  word  you  may  say  it  is  not  fraudulent,  but  it  is  a 
breach  of  a  moral  obligation ;  it  is  telling  a  lie ;  and  if  a  lie  is  told 
whereby  a  third  person  is  prejudiced,  although  there  may  be  no 
profit  to  the  person  who  tells  it,  and  although  no  injury  was 
[  *eu  ]  intended  to  the  *party  to  whom  it  is  told,  but  a  benefit  to  a  third 
person,  it  is  clearly  a  breach  of  moral  obligation,  and  is  a  fraud 
which  will  support  an  action  of  deceit. 

Now,  my  Lords,  what  evidence  is  there  to  support  such  an  action  ? 
The  bill  is  framed,  I  may  say,  ex  delicto,  not  ex  contractu ;  but  it 
asserts,  in  the  most  positive  manner  (and  that  is  the  foundation  of  the 
relief  which  is  prayed),  that  the  defendant,  at  the  time  of  the  sale, 
not  only  knew  of  the  deed  of  1820,  but  knew  of  the  direction  of  the 
"  liberty  way,"  and  knew  that  "  liberty  way"  came  upon  the  ground, 
which  was  sold  to  the  plaintiff.  Now,  my  two  noble  and  learned 
friends  who  have  preceded  me,  in  the  clearest  manner  have  shown 
that  there  is  not  a  particle  of  evidence  to  support  that  allegation, 
and  I  do  not  mean  to  trouble  your  Lordships  by  again  going 
through  the  evidence.  Indeed,  there  has  been  every  desire  to 
conduct  a  case  of  this  sort  with  the  courtesy  and  respect  to  the 
parties  which  were  indicated  in  the  Court  below  and  at  the  Bar 
here :  I  will  not  strictly  interpret  the  disclaimer  at  the  Bar,  but  the 

(1)  31 R.  E.  46  (7  Bing.  106).        (3)  34  B.  B.  614  (8  Bing.  37). 

(2)  37  B.  B.  344  (3  B.  &  Ad.  123). 
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learned  Judge  below,  judicially,  more  than  once,  said  that  he  Wildb 
acquitted  the  parties  of  all  fraud :  therefore  the  notion  of  this  bill  gibbon. 
being  supported  on  the  ground  of  personal  fraud  committed  by  the 
defendant,  must  at  once  be  dismissed.  That  being  the  case,  in  the 
shape  in  which  the  bill  is  presented  before  us,  the  case  of  personal 
fraud  committed  by  her  entirely  fails,  and  we  are  not  at  all  called  upon 
to  consider  whether  the  case  of  Comfoot  v.  Foicke  in  the  Exchequer 
was  rightly  decided  or  not,  in  which  the  Judges  were  divided  as  to 
whether  the  fraudulent  representation  of  an  agent  was  equivalent  to  a 
fraudulent  representation  by  the  principal.  Here  the  case  alleged 
is  a  fraudulent  representation  by  the  principal,  and  not  by  an  agent. 

But,  my  Lords,  in  the  first  place,  there  is  no  evidence  to  which 
we  are  at  liberty  to  pay  attention,  to  prove  that  *Wightwick,  in  [  •BSs  ] 
making  the  representation  at  the  time  of  the  sale,  was  the  agent  of 
Lady  Wilde,  and  if  he  was  the  agent,  there  is  no  evidence  what- 
ever that  he,  in  the  course  of  the  agency  acquired  any  knowledge, 
or  at  any  time  had  any  knowledge  of  the  direction  of  the  road,  and 
on  that  the  whole  turns,  because  the  mere  knowledge  of  the  liberty 
way  is  nothing,  and  the  mere  knowledge  of  the  deed  of  1820  is 
nothing,  unless  he  in  the  course  of  his  agency  acquired  a  knowledge 
of  the  direction  of  the  liberty  way,  and  knew  that  part  of  the  liberty 
way  extends  within  the  wall  which  was  erected  by  the  plaintifif. 
The  knowledge  then  amounts  to  nothing ;  he  had  no  knowledge 
which  would  show  that  he  was  guilty  of  any  fraudulent  misrepre- 
sentation. Therefore,  my  Lords,  in  the  light  in  which  I  view  this 
case,  it  seems  to  me  that  the  decree  cannot  be  supported. 

With  regard  to  the  case  of  Edwards  v.  M'Leay,  I  most  reverentially 
regard  it.  I  think  there  is  no  case  of  higher  authority  to  be  found 
in  our  law  books.  It  was  decided  by  Sir  Wm.  Grant,  on  the 
most  unexceptionable  principles,  and  it  was  supported  by  my  Lord 
EiiDON,  and  he  in  the  most  pithy  manner  states  the  principle  on 
which  he  proceeded.  This  is  the  principle  on  which  he  acts :  ''If 
one  party  makes  a  representation  which  he  knows  to  be  false,  but 
the  falsehood  of  which  the  other  party  had  no  means  of  knowing, 
this  Court  will  rescind  the  contract." 

Now,  my  Lords,  this  is  the  first  case  that  we  have  cited  before 
us,  or  to  be  found,  of  a  bill  in  equity  to  set  aside  such  a  transaction, 
and  we  have  as  yet  no  authority  to  go  further  than  Edwards  v. 
APLeay.  That  is  the  guide  on  one  side  :  then  what  is  the  guide  on 
the  other  ?  The  case  decided  by  Lord  Manners,  a  Judge  of  very 
great  experience  and  very  great  intelligence,  whose  opinion  on  such 
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Wilde       a  question  is  to  be  regarded  with  high  respect — that  case  is  the 
GiMON.      guide  on  the  other  side,  to  show  you  what  you  ought  to  avoid.     You 
[  *636  ]       may  go  so  far  as  Edwards  v.  M^Leay ;  but  *then  you  are  told  how 
far  you  are  not  to  go  by  the  warning  in  the  other  case. 

For  these  reasons,  I  am  clearly  of  opinion  that  this  bill  ought  to 
have  been  dismissed,  with  costs ;  and  that  is  all  that  can  be  given 
to  the  defendant,  on  whom  some  hardship  is  thrown,  but  of  course 
that  is  a  hardship  which,  under  all  the  circumstances,  must  be 
suffered,  for  we  cannot  give  her  the  costs  of  the  appeal. 

Mr.Bethell: 

We  have  been  compelled  to  pay  the  costs  in  the  Court  below ; 
they  must  be  returned,  and  probably  your  Lordships  will  add  to 
your  order  what  you  did  under  the  same  circumstances,  in  Athcood 
V.  Small  (1). 

Lord  Brougham  : 

Our  judgment  is  that  the  bill,  instead  of  leading  to  the  decree 
cancelling  the  conveyance,  ought  to  have  been  dismissed  with  costs ; 
consequently,  if  any  costs  have  been  paid  in  the  Court  below  by  the 
appellant,  they  must  be  repaid. 

Mr.  Betheli: 
The  order  of  the  House  in  AtUcood  v.  Small,  was  that  the  bill  be 
dismissed,  with  costs,  and  then  there  was  a  reference  to  the  Court 
to  carry  that  direction  into  effect.  I  only  want  the  same  words  as 
in  that  case.  Your  Lordships  did  the  same  in  the  case  of  The 
Stockton  and  Darlington  Railway  Company  v.  Ban-ett  (2)^ 

(It  was  ordered  that  the  decree  of  the  5th  of  December,  1843, 
and  an  order  of  the  25th  of  March,  1§45,  be  reversed,  and  that 
the  costs  directed  by  the  said  decree  be  repaid  to  the  appellants, 
and  that  the  bill  in  the  Court  below  be  dismissed  with  costs, 
including  the  costs  of  the  proceedings  under  the  said  decree  and 
order,  except  the  appellant's  costs  of  exceptions  to  the  Master's 
report,  as  to  which  each  party  was  by  consent  to  bear  their  own 
costs.  And  it  was  further  ordered  that  the  cause  be  remitted  to 
the  Court  of  Chancery  to  do  therein  as  shall  be  just,  &c.  See 
Lords'  Jour,  for  the  6th  of  June,  1848.) 

(1)  See  6  CI.  &  Fin.  523.  (2)  65  E.  E.  261  (11  Gl.  &  Fin.  590). 
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Though  defamatory  matter  may  appear  only  to  apply  to  a  class  of 
indiTiduals,  yet  if  the  descriptions  in  such  matter  are  capable  of  being,  by 
innuendo,  shown  to  be  directly  applicable  to  any  one  individual  of  that 
class,  an  action  may  be'  maintained  by  that  individual  in  respect  of  the 
publication  of  the  matter. 

In  such  a  case  the  innuendo  does  not  extend  the  sense  of  the  defamatory 
matter,  but  merely  points  out  the  particular  individual  to  whom  matter, 
in  itself  defamatory,  does  in  fact  apply. 

Therefore,  after  verdict,  a  declaration  which  recited  that  the  plaintiffs 
were  owners  of  a  factory  in  Ireland,  and  charged  that  the  defendant  published 
of  them  and  of  the  said  factory  a  libel,  imputing  that  **  *  in  some  of  the  Irish 
factories'  (meaning  thereby  the  plaintiffs*  factory)  '*  cruelties  were  practised, 
though  there  was  no  allegation  otherwise  connecting  the  libel  with  the 
plaintiffs,  was  held  good. 

A.  and  B.  may  join  in  an  action  for  a  libel  containing  imputations 
injurious  to  a  trade  carried  on  by  them  jointly  as  partners. 

This  was  an  action  of  libel.  The  plaintiffs  in  the  action  were 
Messrs.  Malcomson,  the  owners  of  a  factory  in  the  county  of 
Waterford ;  the  defendants,  Messrs.  Le  Fanu,  were  the  proprietors 
of  The  Warder  and  The  Statesman  newspapers ;  and  the  alleged 
libel  was  published  in  the  former  journal  on  the  1st  of  June,  and 
in  the  latter,  on  the  4th  of  June,  1844. 

The  declaration  contained  thirteen  counts.  The  first  count  set 
out  the  libel  as  published  in  The  Warder  newspaper,  *and  alleged 
the  plaintiffs  to  be  persons  of  good  name,  fame,  and  credit,  to  wit, 
at  Portlaw,  in  the  county  of  Waterford.  It  then  went  on  in  the 
usual  form  to  allege  that  *'  they  had  never  been  guilty  of  tyranny, 
oppression,  extortion,  breach  of  the  Sabbath  day,  &c.,"  and 
proceeded  thus :  **  And  whereas,  the  plaintiffs,  before  and  at  the 
time  of  the  committing  of  the  grievances  by  the  said  defendants  as 
hereinafter  mentioned,  were,  and  still  are  owners  of  an  extensive 
factory  for  the  manufacturing  of  cottons,  linens,  and  other  fabrics, 
called  the  Mayfield  factory,  in  which  numbers  of  men,  women,  and 
children,  are  constantly  employed,  to  the  great  gain  and  profit  of 
the  said  plaintiffs,  to  wit,  at  Portlaw,  aforesaid,  yet  the  said 
defendants,  well  knowing,  &c.,  but  greatly  envying,  &c.,  and 
wickedly  and  maliciously  contriving  and  intending  to  injure  the 
said  plaintiffs  in  their  said  good  name,  &c. ;  and  to  cause  it  to  be 
suspected  and  believed  by  those  neighbours  and  subjects,  that 
they,  the  said  plaintiffs,  had  been  and  were  guilty  of  tyranny. 
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LbFanu  oppression,  Sabbath  breaking,  and  extortion,  and  wickedly  and 
Malcombon.  nialiciously  contriving  and  intending  to  injure,  harass,  and  oppress 
the  said  plaintiffs. in  their  said  calling,  as  owners  of  the  said 
factory  for  the  manufacturing  of  cottons,  linens,  and  other 
fabrics,  and  wholly  to  ruin  the  said  plaintiffs  in  their  said  trade, 
and  calling  heretofore,  to  wit,  or,  &c.,  at  Portlaw,  aforesaid,  in 
a  certain  paper  called  The  Warder,  falsely,  &c.,  did  compose 
and  publish,  &c.,  of  and  concerning  the  said  plaintiffs,  and  of 
and  concerning  the  said  factory,  and  of  and  concerning  the 
manufacturing  of  cottons,  linens,  and  other  fabrics,  carried  on 
in  the  said  factory  by  the  said  plaintiffs,  and  of  and  concerning 
the  said  trade  and  calling  of  the  said  plaintiffs,  a  certain  false, 
«&c,  libel,  containing,  among  other  things,  the  false,  &c.,  matter 
following,  of  and  concerning  the  said  plaintiffs,  and  of  and 
concerning  the  said  factory,  and  of  and  concerning  the  manu- 
factory of  linens,  cottons,  and  other  fabrics,  carried  on  therein 
[  *639]  by  the  said  plaintiffs  ;  and  of  *and  concerning  the  said  trade  and 
calling  of  the  said  plaintiffs,  and  of  concerning  their  conduct 
towards,  and  their  treatment  of,  the  persons  employed  by  them 
in  their  said  factory." 

That  count  then  proceeded  to  set  out  the  libel  as  follows : 

"The  Factory  Question  in  Ireland.— We  beg  leave  to  invite 
the  express  attention  of  our  readers  to  the  following  leUer.  We 
had  no  notion  that  the  abuses  of  the  factory  system  were  so 
triumphant  in  this  country  ;  we  scarcely  thought  that  there  were 
any  factories  in  Ireland  ;  but  it  seems  that  the  abuses  in  the  county 
of  Waterford  exceed  even  those  committed  in  England.  The 
Factory  Bill  must  have  been  an  United  Kingdom  bill,  that  is,  a  bill 
extending  to  the  United  Kingdom,  and  therefore  of  force  in  Ireland. 
If  this  be  so,  working  on  Sundays,  or  beyond  the  twelve  hours 
limited,  must  be  illegal,  to  say  nothing  of  the  breach  of  the 
common  law  in  the  desecration  of  the  Sabbath,  as  the  Christian 
religion  is  part  and  parcel  of  the  common  law  of  Great  Britain  and 
Ireland.  The  public  must  feel  greatly  indebted  to  our  corre- 
spondent for  his  valuable  communication.  It  is  a  discovery  of  an 
outrageous  and  tyrannical  violation  of  the  laws  for  the  protection 
of  the  poor  labourer;  and  we  hope  that  the  subject  will  be 
followed  up.  Our  columns  shall  be  ever  open  to  vindicate  the 
cause  of  the  oppressed.  It  is  scandalous  that  such  slave-driving 
despotism  should  be  practised  with  impunity. 
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"  To  the  Editor  of  T/ie  Warder.  Lb  Fanu 

r. 
^  AIiGOM  SOK 

**  *  Powor,  when  lodged  in  their  [meaning  the  plaintiffs']  possession, 
Grows  tyranny  and  rank  oppression.' — Gay. 

"  Sir, — ^I  beg  you  will  say,  in  the  next  Warder^  whether  there  is 
a  law  at  present  in  force  which  prevents  the  proprietors  *of  [*640] 
factories  from  employing  their  operatives  by  night  and  on  Sundays ; 
and  if  there  is,  who  is  supposed  to  enforce  it.  If  the  same 
tyranny  is  carried  on  in  the  English  factories  as  in  some  of  the 
Irish  ones  (meaning  the  factory  of  the  plaintiffs),  the  English 
members  who  opposed  Lord  Ashley's  motion  can,  I  think,  lay  very 
little  claim  to  humanity.  Factories  being  much  more  numerous 
in  England  than  in  Ireland,  the  English  members  had  a  much 
better  opportunity  of  knowing  tbe  great  hardships  to  which  the 
factory  labourers  are  exposed  than  the  Irish  members.  No  person, 
unless  one  who  is  perfectly  acquainted  with  the  working  of  the 
Irish  factories,  can  form  any  the  slightest  idea  of  the  cruelties  and 
miseries  to  which  the  Irish  factory  hands  are  subject. 

*'  I  know  some  factories  (meaning  the  factory  of  the  plaintiffs) 
in  this  country ;  and  the  cruelty  with  which  the  operatives  in  them 
(meaning  the  factory  of  the  plaintiffs)  are  used,  is  really  incredible. 
The  cruelties  of  the  slave-trade  or  the  Bastile  are  not  equal  to 
those  practised  in  some  of  the  Irish  factories  (meaning  the  factory 
of  the  plaintiffs,  and  meaning  thereby  that  the  plaintiffs  had 
treated  the  persons  in  their  employment  in  said  factory  with 
cruelty). 

'*  In  this  country,  and  I  suppose  in  England  also,  the  factory 
proprietors  (meaning  the  plaintiffs)  keep  their  own  bread  shop, 
iheir  own  grocer's  shop,  their  own  shoe  shop,  their  own  butcher's 
shop.  Sec,  and  they  (meaning  the  plaintiffs)  compel  their  operatives 
to  buy  bread  from  their  baker,  groceries  from  their  grocer,  shoes 
from  their  shoemaker,  and  meat  from  their  butcher,  though  they 
(meaning  the  operatives  in  the  employment  of  the  plaintiffs)  could 
purchase  much  superior  articles  in  any  other  shop  at  a  lower  rate, 
but  they  (meaning  the  said  operatives)  dare  not ;  if  they  did,  they 
would  be  turned  out  of  work  (thereby  meaning  that,  unless  the 
persons  in  the  employment  of  the  said  plaintiffs  pm*chased  the 
before-mentioned  ^commodities  of  life  from  the  plaintiffs,  a  an  [  *^^i 
exorbitant  or  unfair  rate,  the  said  operatives  would  be  deprived  by 
the  said  plaintiffs  of  their  employment). 

'^  If  in  one  of  tbe  factory  rooms  (meaning  in  one  of  the  rooms  of 
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Lb  Fanu  the  factory  of  the  plaintififs),  where  there  are  perhaps  two  or  three 
Maloomsos.  hundred  persona  at  work,  a  pane  of  glass  is  broken  by  accident, 
every  person  in  the  room  is  fined  sixpence,  and  perhaps  some  of 
those  wretched  beings  (meaning  the  said  persons  in  the  employ- 
ment of  the  plaintiffs)  who  are  thus  fined,  do  not  earn  more  than 
one  shilling  and  sixpence  or  two  shillings  a-week.  Now,  admitting 
the  number  in  one  room  (meaning  a  room  of  the  factory  of  the 
plaintiffs)  not  to  exceed  two  hundred,  the  fine  would  amount  to  the 
enormous  sum  of  five  pounds  for  one  pane  of  glass ;  and  that  is  a 
thing  frequently  done. 

**  Whenever  the  proprietors  (meaning  the  said  plaintiffs)  are  in 
a  hurry  to  get  any  work  done,  the  hands  (meaning  the  operatives 
in  the  employment  of  the  plaintiffs)  must  work  both  by  night  and 
on  Sundays  until  it  is  completed ;  and  if  one  member  of  a  family 
(meaning  of  a  family  in  the  employment  of  the  plaintiffs)  refuse  to 
work  on  the  Sunday,  the  whole  family  are  turned  off  on  the  following 
day.    Incredible  as  this  may  appear,  it  is  a  positive  fact. 

"  I  have  frequently  seen  them  (meaning  the  operatives  of  the 
plaintiffs)  on  Sundays  going  into  work  at  a  certain  factory  in  the 
south  of  Ireland  (meaning  the  factory  of  the  plaintiffs) ;  and  I  beg, 
through  the  columns  of  your  widely  circulating  paper,  to  call  the 
attention  of  the  authorities  to  it,  in  order  that  some  measure  may 
be  taken  to  put  a  stop  to  such  an  iniquitous  practice  (meaning  that 
the  plaintiffs  were  in  the  habit  of  violating  the  due  observance  of  the 
Sabbath,  and  calling  on  the  authorities  of  the  land  to  prevent  such 
violation  of  the  Sabbath  day). 
[•642  ]  *'  We  may  talk  of  slavery  in  a  foreign  country ;  but  if  *the  present 

factory  law  allows  this,  and  remains  unchanged,  we  have  worse,  far 
worse,  at  home.  We  have  given  millions  to  abolish  foreign  slavery, 
and  why  not  do  away  with  slavery  at  home  ?  (meaning  that  the 
labourers  in  the  employment  of  the  said  plaintiffs  were  treated  as 
slaves).  A  laudable  effort  has  been  made  by  a  few  to  alleviate  the 
slavery  at  home,  but  that  humane  effort  has  been  defeated  by  the 
power  of  a  faction.  I  hope  however  before  long  to  see  humanity 
triumph  over  monopoly  ;  and  as  your  paper  has  always  advocated 
the  cause  of  the  oppressed,  I  beg  you  will  use  the  power  of  The 
Warder  to  do  justice  to  the  poor  factory  operatives  of  this  country. 
I  am.  Sir,  your  obedient  and  faithful  servant,  H." 

The  second  count  alleged  that  the  defendants,  further  contriving, 
&c.,  heretofore,  &c.,  did  publish  a  certain  other  false,  &c.,  libel,  of 


VOL.  Lxxiu.]     1848.    H.  L.     1  H.  L.  C.  642—648.  217 

and  concerning  the  plaintiffs,  and  of  and  concerning  the  said  LeFanu 
factory,  and  of  and  concerning  the  manufacturing  therein  of  cotton,  malcomson. 
<SrG.,  by  the  said  plaintiffs,  and  of  and  concerning  the  said  trade  and 
calling  of  the  said  plaintiffs,  containing,  amongst  other  things,  in 
one  part  of  the  said  libel,  the  false,  &c.,  matter  following,  of  and 
concerning  the  said  plaintiffs,  and  of  and  concerning  the  said 
factory,  and  of  and  concerning  the  manufacturing  therein  of  cottons, 
«Scc.y  and  of  and  concerning  the  said  trade  and  calling  of  the  said 
plaintiffs,  and  of  and  concerning  their  treatment  of  the  operatives 
and  persons  employed  in  the  said  factory  by  them,  that  is  to  say, 
*'  No  person,  unless  one  who  is  perfectly  acquainted  with  the  work- 
ings of  the  Irish  factories,  can  form  any  the  slightest  idea  of  the 
cruelties  and  miseries  to  which  the  Irish  factory  hands  (meaning  the 
operatives  employed  in  the  Irish  factories)  are  subject.  I  know 
some  factories  (meaning  the  said  factory  of  the  said  plaintiffs)  in 
this  country,  and  the  cruelty  with  which  the  operatives  in  them 
(meaning  the  operatives  in  the  said  factory  of  the  plaintiffs)  are 
used  is  really  incredible.  The  cruelties  of  the  slave  trade  or  the 
Bastile  are  *not  equal  to  those  practices  in  some  of  the  Irish  [  *^^^  ] 
factories  (meaning  the  said  factory  of  the  said  plaintiffs,  and  mean- 
ing thereby  that  the  plaintiffs  treated  the  operatives  in  their 
employment  in  the  said  factory  with  cruelty)." 

There  were  the  same  general  allegations  in  the  fourth  count, 
which  then  set  out  the  libel  thus :  ''If  in  one  of  the  factory  rooms 
(meaning  the  rooms  of  the  factory  of  the  said  plaintiffs)  where  there 
are  perhaps  two  or  three  hundred  persons  at  work,  a  pane  of  glass 
is  broken  by  accident,  every  person  in  the  room  (meaning  every, 
person  employed  by  the  plaintiffs  in  the  factory  room  of  the  plain- 
tiffs) is  fined  sixpence,  and  perhaps  some  of  those  wretched  beings 
(meaning  the  operatives  of  the  said  plaintiffs)  who  are  thus  fined, 
do  not  earn  more  than  one  shilling  and  sixpence  or  two  shillings  a 
week.  Now,  admitting  the  number  in  one  room  (meaning  in  one 
room  of  the  factory  of  the  said  plaintiffs)  not  to  exceed  two  hundred, 
the  fine  would  amount  to  the  enormous  sum  of  five  pounds  for  one 
pane  of  glass,  and  that  is  a  thing  frequently  done  (meaning  thereby 
that  the  said  plaintiffs  were  frequently  in  the  habit  of  obtaining 
sums  of  money  from  the  operatives  and  other  persons  in  their 
employment  in  a  harsh,  cruel,  oppressive,  and  tyrannical 
manner)." 

The  fifth  count  alleged  that  the  defendants  further  contriving  and 
intending  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at 
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le  Faku  PortlaWy  aforesaid,  in  a  certain  other  newspaper,  called  The  Warder^ 
Malcomson.  falsely,  &c.,  did  publish  a  certain  other  false,  &c.,  libel,  of  and 
concerning  the  said  plaintiffs,  and  of  and  concerning  the  said  factory 
of  the  said  plaintiffs,  and  of  and  concerning  the  manufactoring  of 
cottons,  i&c,  by  the  said  plaintiffs  in  the  said  factory,  and  of  and 
concerning  the  said  trade  and  calling  of  the  said  plaintiffs,  contain- 
ing, amongst  other  things,  and  in  one  other  part  of  the  said  libel, 
the  false,  &c.,  matter  of  and  concerning  the  said  plaintiffs,  and  of 
and  concerning  the  said  factory  of  the  said  plaintiffs,  and  of  and 
[  *G44  ]  concerning  *the  manufacturing,  &c.,  by  the  said  plaintiffs  in  their 
said  factory,  and  of  and  concerning  the  trade  and  calling  of  the  said 
plaintiffs,  and  of  and  concerning  the  treatment  and  dealings  of  (by) 
the  said  plaintiffs  with  (of)  the  persons  employed  by  them  in  their 
said  factory,  following,  that  is  to  say,  **  whenever  the  proprietors 
(meaning  the  said  plaintiffs)  are  in  a  hurry  to  get  any  work  done, 
the  hands  (meaning  the  operatives  in  the  employment  of  the  said 
plaintiffs)  must  work  both  by  night  and  on  Sunday,  until  it  is  com- 
pleted; and  if  one  member  of  a  family  (meaning  of  a  family^ 
employed  in  said  factory  by  the  plaintiffs)  should  refuse  to  work  on 
the  Sunday,  the  whole  family  is  turned  off  (meaning  turned  out  of 
the  employment)  on  the  following  day.  Incredible  as  this  may 
appear,  it  is  a  positive  fact,  I  have  frequently  seen  them  (meaning 
the  persons  in  the  employment  of  the  said  plaintiffs)  on  Sundays 
going  in  to  work  at  a  certain  factory  in  the  south  of  Ireland  (mean- 
ing the  factory  of  the  said  plaintiffs)  and  I  beg,  through  the  columns 
of  your  widely  circulated  paper,  to  call  the  attention  of  the 
authorities  to  it,  in  order  that  some  measure  may  be  taken  to  put  a 
stop  to  such  an  iniquitous  practice  (meaning  that  the  plaintiffs  were 
in  the  habit  of  violating  the  Sabbath  or  Lord's  day,  by  making  their 
operatives  work  on  Sunday,  and  that  they  had  thereby  incurred 
certain  pains  and  penalties  under  the  provisions  of  an  Act  of 
Parliament  made  and  passed,  to  ensure  the  better  observance  of  the 
Sabbath,  and  that  the  persons  authorized  to  put  the  law  in  force, 
ought  to  prosecute  and  punish  the  said  plaintiffs  for  such  infraction 
of  the  said  Act  of  Parliament)." 
The  general  conclusion  of  the  declaration  was  as  follows  : 
"  By  means  of  the  committing  of  which  said  several  grievances  by 
the  said  defendants  as  aforesaid,  the  said  plaintiffs  have  been  and 
are  greatly  injured  in  their  said  good  name,  fame,  and  credit,  and 
brought  into  public  scandal,  infamy,  and  disgrace,  with  and  amongst 
[  •ws  ]       all  their  *neighbours,  and  other  good  and  worthy  subjects  of  this 
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realm,  insomuch  that  divers  of  those  neighbours  and  subjects  to  Le  Faku 
whom  the  innocence  and  integrity  of  the  said  plaintiffs  in  the  maloomson. 
premises  were  unknown,  have  on  account  of  the  committing  of  the 
said  grievances  by  the  said  defendants  as  aforesaid,  hitherto 
suspected  and  believed,  and  still  do  suspect  and  believe  the  said 
plaintiffs  to  have  been  and  to  be  persons  guilty  of  tyranny,  oppres- 
sion, and  extortion,  and  have  by  reason  of  the  committing  of  the 
said  grievances  by  the  said  defendants  as  aforesaid  from  thence 
hitherto  wholly  refused  and  still  do  refuse  to  have  any  transaction, 
acquaintance,  or  discourse  with  the  said  plaintiffs,  as  they  were 
before  used  and  accustomed  to  have  and  otherwise  would  have  had ; 
and  the  said  plaintiffs  have  been  and  are  by  means  of  the  premises 
otherwise  greatly  injured,  to  wit,  at  Portlaw  in  the  county  of  Water- 
ford  aforesaid,  to  the  damage  of  the  said  plaintiffs  of  2,0002., 
whereby,"  &c. 

To  this  declaration  the  defendants  pleaded  the  general  issue  and 
two  special  pleas  under  the  statute  6  &  7  Vict.  c.  96. 

The  plaintiffs  having  replied  to  these  pleas,  the  cause  came  on 
for  trial  at  the  Spring  Assizes  for  the  county  of  Waterford,  in  the 
year  1845,  before  Baron  Lefroy  and  a  special  jury,  when  a  general 
verdict  with  6002.  damages  was  found  for  the  plaintiffs. 

Upon  this  verdict  judgment  was  entered  in  Easter  Term, 
1845. 

Upon  this  judgment  the  defendants  brought  a  writ  of  error  to  the 
Court  of  Exchequer  Chamber  in  Ireland,  when  the  judgment  of 
the  Court  of  Exchequer  was  affirmed.  The  present  writ  of  error 
was  then  brought. 

Mr.  T.  F.  Ellis,  for  the  plaintiffs  in  error  (the  defendants  in 
the  Court  of  Exchequer  and  plaintiffs  in  the  Court  of 
Exchequer  Chamber) : 

In  an  action  for   libel  by  two  joint  ^plaintiffs,  it  is  requisite :       [  *Cti6  ] 
1.  That  the  libel  on  the  record  should  point  to  the  plaintiffs,  and 
impute  an  offence.    2.  That  it  should  appear  manifestly  to  do  them 
an  injury  by  which  they  jointly  suffer. 

As  the  damages  are  assessed  generally,  if  any  one  count  wholly 
fails  to  satisfy  both  these  requisites,  the  declaration  is  bad :  though 
it  is  true  that  a  count  which  contains  actionable  matter  will  not  be 
made  bad  by  the  occurrence,  in  the  same  count,  of  matter  which 
would  not  sustain  an  action.  This  is  tbe  distinction  applicable  to 
written  libel  as  well  as  slander,  explained  in  note  (1)  to  Hamblcton 
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LkFanu     v.  Vere  (i),  and  recently  recognized  in  Griffiths  v.  Lewis  (2).     Here 
Malcombon.    it  will  be  suflBcient  to  refer  to  the  second,  fourth,  and  fifth  conntfi. 
The  second  count  wholly  fails  to  satisfy  the  first  requisite.    In 
James  v.  Rutlech  (3),  it  was  laid  down  that  "  in  actions  for  slander, 
two  things  are  requisite:   1st.  That  the  person  scandalized  be 
certain ;  2nd.  That  the  scandal  be  apparent  from  the  words  them- 
selves;" and  that  "the  office  of  an  innuendo  is  to  designate  a 
person  who  has  been  named  before,  and  in  effect,  it  stands  in  place 
of  pradictus :  but  it  cannot  make  a  person  certain  who  was  before 
uncertain.    Nor  can  it  alter  or  extend  the  meaning  of  the  words 
themselves."    Now,  in  the  alleged  libel  set  out  in  the  second  count, 
the  plaintiffs  below  are  not  certainly  named :  the  attempt  is  to  give 
certainty  by  innuendo  to  the  words  "  some  factories  in  this  country," 
and  "  some  of  the  Irish  factories."    It  is  not  shown  that  any- 
thing preceded  pointing  the  imputation  to  the  particular  persons. 
That  this  is  insufficient,  appears  from  the  illustration  in  James  v. 
Ruilech(z).    ''If  one  says  without  any  precedent  communication, 
that  one  of  the  servants  of  J.  S.  (he  having  many)  is  a  notorious 
[  '647  ]       felon,  or  traitor,  &c.,  here,  for  the  uncertainty  *of  the  person,  no 
action  lies ;  and  an  innuendo  cannot  make  it  certain.     So  if  one  says 
generally, '  I  know  one  near  about  J.  S.  that  is  a  notorious  thief,* 
or  such  like."     Similar  instances  are  given  in  BoUe's  Abridgment  (4) . 
Thus,  pi.  12 :  **  Lou  les  parols  en  eux  mesme  sont  incerten,  issint 
que  ne  poet  estre  intend,  que  ils  fueront  parle  d*ascun  person 
certen,  la  ils  ne  poient  estre  fait  actionable  per  ascun  averrment, 
Mich.  S  Jac.  B.  K. — per  Tanfbild.     Gome  si  home  dit,  one  of  my 
brothers  is,  &c.     Nul  action  gist  per  ascun  averrment,  Mich.  8  Jac., 
B.  B.  per  Tanfeild."     So  pi.  18.     ''  En  un  action  enter  A.  et  B.  si 
8  homes  severalment  devant  les  justices  d' Assises  done  evidence 
al  un  Jury  vers  A.  et  sur  ceo  A.  dit  al  eux,  There  is  one  of  you 
that  is  perjured  in  the  giving  of  this  evidence.     Sans  nosmer  ascun 
de  eux,  nul  de  eux  poet  aver  action  per  averrment  que  les  parols 
fueront  parle  de  luy."     Placitum  14  is  stronger  still,  and  goes  much 
beyond  any  doctrine  necessary  for  the  present  plaintiffs  in  error. 
**  Si  home  dit,   My  enemy,   &c.     Chargant  luy  ove  scandalous 
matters,  que  voilent  maintayner  action,  uncore  nul  action  gist  per 
ascun,  per  un  averrment  que  les  parols  fueront  parle  de  luy,  et  per 
un  innuendo,  &c.     Pur  ceo  que  les  parols  en  eux  mesme  sont  tout 

(1)  2  Wms.Saund.  171  d,  6th  ed.  (4)  1  Bo.  Ab.  81,  Action  sur  Case 

(2)  8  Q.  B.  841.  (H). 

(3)  4  Co.  Bep.  17  a. 
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oosterment  uncertaine,  Trin.  89  Eliz.  B.  B.  Enter  Jones  and  Dawkes      le  fanu 

adjudge.     Issint  en  cest  case  Taction  ne  giseroit  per  averrment  auxi  malgomson. 

que  al  temps  del  parlance  del  parols  il  mesme  fuit  Tenemie  del 

defendant,  et  que  le  defendant  adonque  navoit  ascun  auter  enemie 

forsque  le  plain tifife,  car  ceo  est  uncertain ,  nee  poet  estre  conus  si  il 

avoit  auter  enemie  preter  le  plaintijSe."     A  qu(ere  is  added  to  this 

last ;  and  it  might  perhaps  be  fairly  contended  that  the  averment 

was  enough  on  demurrer,  as  here  it  might  have  been  sufficient  to 

allege  that  the  factory  of  the  plaintiffs  below  was  the  only  Irish 

factory  known  to  the  defendants  below.    In  Brown  \J*Lcno  (i),  where       [  *^*^  J 

it  was  held  that ''  Thy  master  Brown  "  is  sufficiently  certain,  ''  for 

it  shall  not  be  intended  that  he  had  more  masters  of  that  name,''  it 

nevertheless  was  agreed  by  the  Court,  if  one  saith  to  J.  S.,  ''  Thy 

son  hath  robbed  me ; "  and  his  son  bring  an  action,  he  cannot, 

without  averring  that  he  had  no  more  sons,  maintain  it :  ''  but  if 

one  saith  to  a  son,  thy  father,  or  to  a  wife,  thy  husband  hath  robbed 

me,  the  action  lies  for  the  father  or  husband,  without  any  such 

averment;  for  there  cannot  be  more  fathers  or  husbands."     In 

Pierson  v.  Dawson  (2),  however,  a  declaration  was  held  good,  after 

verdict,  where  it  was  charged  that  the  defendant  said  to  ''Mary,  the 

mother  of  the  plaintiff,"  "  your  son  is  a  thief ;  innuendo  the  plaintiff, 

then  the  son  of  the  said  Mary : "  and  the  reason  is  important:  ''  for 

the  Court  shall  not  intend  that  Mary  had  any  other  sons  besides 

the  plaintiff."  And  there  a  case  is  mentioned  by  the  Court  :  ''  where 

one  said  your  landlord  (without  a  surname)  is  a  thief ;  in  such  an 

innuendo  it  was,  after  great  debate  (the  Court  being  at  first  divided 

in  opinion)  adjudged  naught.   But  there,  if  the  plaintiff  had  averred 

that  he  to  whom  the  words  were  spoken  had  no  other  landlord,  it 

had  been  good."    Now  it  is  clear  that  the  least  strong  of  these 

cases  is  much  stronger  than  is  necessary  for  the  present  plaintiffs 

in  error.    Not  only  can  it  not  be  intended  that  there  are  no  other 

factories  than  the  one  factory  of  the  defendants  in  error,  but  the 

contrary  appears  by  the  very  words,  which  are  "  some  factories  in 

this  country,"  and  "  some  of  the  Irish  factories." 

(Lord  Campbell  :  Do  you  say  that  those  cases  are  law  now  ?  Is 
there  any  subject  respecting  which  the  early  authorities  exhibit 
greater  absurdity  than  respecting  libel  and  slander  ?) 

The  absurdity  has  consisted  in  straining  the  meaning  of  words  so 

as  to  give  them  a  sense  which  shall  convey  no  imputation.    Words 

(1)  Cro.  Jac  i43.  (2)  Aleyn,  32. 
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Lb  Fanu  are  now  to  be  taken  in  their  natural  ^sense ;  bat  the  principle  of 
MALG0M80N.  ^^6  cases  cited  is  sound :  because  it  is  necessary,  in  order  to  show  a 
[  *6i9  ]  cause  of  action,  that  the  plaintiff  should  not  only  in  fact  have  been 
the  person  of  whom  the  defendant  was  thinking,  but  that  the 
defendant  should  have  used  words  pointing  out  the  person.  The 
offence  is  not  in  the  opinion  formed  by  the  defendant,  but  in  his 
communication  of  that  opinion  to  others,  so  that  they  mast 
understand  and  may  adopt  it.  And  therefore,  in  this  respect,  the 
old  cases  have  not  been  overruled. 

(Lord  Campbell  :   But  has  the  principle  been  recognised   in 
modern  times?) 

Very  recently,  in  a  judgment  pronounced  in  the  Court  of 
Queen's  Bench,  after  time  taken  for  consideration:  Solomon  v. 
Ijawso7i(i),    *     *    * 

L  650  ]  The  fourth  count  also  fails  to  satisfy  the  first  requisite.    The 

libel  there  set  out  imputes  only  that, ''  If,  in  one  of  the  factory 
rooms,  a  pane  of  glass  is  broken  by  accident,  every  person  in  the 

[  *G5i  ]  room  is  fined  sixpence."  But  it  is  not  *said  by  whom  the  fine  is 
imposed,  nor  that  the  plaintiffs  below  are  in  any  way  privy  to  it. 
It  is  not  uncommon  for  work  people  in  some  employments  to 
impose  fines  on  each  other,  by  rules  among  themselves,  for  the 
purpose  of  forming  a  joint  fund,  with  which  the  employers  have 
nothing  to  do.  At  all  events,  the  fining  should  be  brought  home 
to  the  plaintiffs  below.  Nor  is  it  shown  what  is  meant  by  "  opera- 
tives," in  the  innuendo.  These  defects  are  not  remedied  by  the 
general  innuendo  at  the  end  of  the  count,  which,  coming  where  it 
does,  cannot  be  applied  to  explain  and  give  certainty  to  the  separate 
unexplained  words,  one  after  another,  of  the  supposed  libel ;  and 
which,  indeed,  is  applicable  only  to  the  words  "  that  is  a  thing 
frequently  done."  Nor  if  it  was  distinctly  applicable  to  the  word 
"fined,"  is  it  precise  enough  to  give  to  the  word  "fined"  the 
meaning  of  "  fined  by  the  plaintiff."  Nor  could  any  innuendo  give 
such  a  meaning  to  so  uncertain  an  imputation :  that  is  not  the 
office  of  an  innuendo,  which,  according  to  the  principle  already 
cited  from  James  v.  Rntlcch  (2),  cannot  "extend  the  meaning  of 
words."  Suppose  the  words  were,  "  Young  females  in  factories  are 
often  seduced,"  could  that  be  converted  into  a  libel  on  J.  8.  by  an 
innuendo, "  meaning  thereby  that  J.  S.  was  in  the  habit  of  seducing 
(1)  70  E.  E.  671  (8  a  B.  823).  (2)  4  Co.  Eep.  17  a. 
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young  females  in  factories?"     Nor  is  this  helped  by  the  verdict.      lrFanu 
The  rale  as  to  this  is  explained  by  Lord  Abingbb  in  Htighes  v.  Rees  (i) .  maloombon. 
"  If,  according  to  their  natural  import,  the  words  are  libellous — 
although  they  might  be  explained  away — the  verdict  of  the  jury  is 
conclusive,   but  not  otherwise.     Where  they  are  ambiguous  in 
themselves,  the  verdict  of  the  jury  will  not  help  them." 

The  fourth  count  (and  a  similar  objection  applies  to  the  fifth) 
fails  to  satisfy  the  second  requisite.  The  injury  shown  should  be 
an  injury  affecting  the  joint  interest  of  the  plaintiffs :  it  is  not 
enough  that  it  should  be  shown  to  be  an  injury  affecting  each 
separately.  Two  partners  *may  each  suffer  from  the  same  act,  [  *662  ] 
and  even  owing  to  the  same  circumstance,  as  the  ownership  of  a 
particular  factory,  and  yet  there  may  be  no  joint  injury :  that  must 
be  something  shown  to  affect  the  trade.  Now  how  does  it  appear 
that  the  imputation  of  fining  for  broken  glass,  or  forcing  the  work- 
men to  work  on  Sundays,  affects  the  interests  of  the  joint  trade  ? 
There  is  no  allegation  that  it  does  so,  nor  any  of  special  damage. 
It  is  no  answer  at  all,  that  circumstances  might  be  guessed  at 
which  would  make  such  an  imputation  affect  the  trade.  In  Ayre 
v.  Craven  (2)  the  inducement  stated  that  the  plaintiff  carried  on  the 
profession  of  a  physician,  and  that  the  defendant,  in  a  discourse 
concerning  him,  so  carrying  on  the  said  profession,  contriving  and 
intending  to  have  it  believed  that  the  plaintiff  had  been  guilty  of  a 
criminal  connexion  with  a  married  woman,  spoke  of  and  concerning 
the  plaintiff  so  carrying  on  such  profession,  and  of  and  concerning 
him  in  his  profession,  words  importing  that  he  had  been  guilty  of 
a  criminal  connexion  with  a  married  woman.  The  action  being  for 
words  which  imputed  no  offence  punishable  by  criminal  law,  it  was 
necessary  to  show  that  the  words  were  spoken  of  the  plaintiff  so  as 
to  affect  him  in  his  profession,  as  here  it  is  necessary,  in  order  to 
show  a  joint  injury,  to  show  that  the  alleged  libel  affects  the  trade 
of  the  plaintiffs  below.  Judgment  was  there  arrested:  and  the 
reason  given  is  applicable  here :  ''  The  declaration  ought  not  merely 
to  state  that  such  scandalous  conduct  was  imputed  to  the  plaintiff 
in  his  profession,  but  also  to  set  forth  in  what  manner  it  was 
connected  by  the  speaker  with  that  profession."  It  was  urged,  in 
the  present  case,  in  the  argument  below,  that  evidence  might  have 
been  given  to  satisfy  the  jury  that  persons  had  refused,  or  were  ' 
likely  to  refuse,  to  enter  the  employment,  on  account  of  these 

(1)  51  R.  B.  533  (4  M.  &  W.  204,  (2)  41  R.  E.  359  (2  Ad.  &EL  2). 

207). 
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le  Fanu     imputations.    That  was  the  suggestion  which  is  met  expressly  in 

Maloomson.    the  *  judgment  in  Ayre  v.  Craven.     *     *     * 

L  *653  ]  Some  cases  on  the  subject  of  joint  actions  for  defamation  are 

collected  in  Robinson  v.  Marchant  (i) :  the  point  was  not,  however, 

there  decided :  but  it  seems  to  have  been  understood  that,  to  give 

a  joint  cause  of  action  to  the  two  parties  there,  the  imputation 

should  be  that  of  insolvency  in  their  joint  trade :  and  that  was  the 

case  in  Fm'ster  v.  Latcson  (2).     Several  cases  on  the  same  point  are 

also  collected  in  Pechell  v.  Watson  (8).     [He  referred  to  Barratt  v. 

CoUins  (4),  Cook  v.  Batchellor  (5),  Smith  v.  Cooker  (6),  and  Cory  ton  v. 

[  654  ]       Lithebye  (7).]    These  cases  show  the  general  principle  upon  which 

a  joint  action  for  injury  may  be  maintained.    Here  the  declaration 

not  connecting  the  imputation  with  the  interest  in  the  trade,  the 

injury  is  in  imputing  unkind  conduct.    But  the  unkindness  of  A. 

[  *655  ]       is  not  the  unkindness  of  B.     ^Suppose  the  imputation  had  been 

that  the  proprietors  debauched  young  females  employed  in  the 

factory :  could  all  the  proprietors  have  brought  a  joint  action, 

without  allegation  of  special  damage,  or  averments  connecting  the 

mischief  arising  from  the  imputation  with  the  joint  trade  ? 

The  defendants  in  error  must  contend  that,  to  impute  that  in 
some  out  of  several  Irish  factories  workmen  are  extortionably  fined 
by  some  persons,  is  an  injury  for  which  the  partners  of  any  single 
factory  can  maintain  a  joint  action. 

Sir  F.  Kelly  and  Mr.  Cowling  {Mr.  Harris,  of  the  Irish  Bar, 
was  with  them)  for  the  defendants  in  error : 

It  may  be  admitted  that  the  matter  complained  of  must  be 
defamatory  of  some  known  person,  and  that  if  not  so  in  itself,  it 
cannot  be  made  so  by  an  introductory  averment.  But  on  the  other 
hand,  it  is  not  because  a  libel  may,  by  possibility,  be  made  applicable 
to  other  persons,  that  the  libeller  cannot  be  made  answerable  to  the 
person  to  whom  its  application  is  clear  and  undoubted.  If  it  can 
be  shown  that  the  libel  does  apply  to  the  plaintiffs,  that  is  sufficient. 
Even  Solomon  v.  Laivson,  is  an  authority  for  that  position.  Can  it 
be  shown  here  that  the  plaintiffs  in  the  Court  below  were  persons 
to  whom  this  libel  would  apply  ?  If  it  can,  the  action  is  maintain- 
able;  for  it  is  not  necessary  to  exclude  the  possibility  of  the 

(1)  7  a  B.  918.  (5)  3  Bos.  &  P.  150. 

(2)  3  Bing.  452.  (6)  Cro.  Car.  512. 

(3)  58  B.  £.  843  (8  M.  &  W.  691).  (7)  2  Saund.  115. 

(4)  10  B.  Moore,  446. 
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application  to  other  factories.    What  is  said  in  Brown  v.  Low  (i)  is      Lb  Paku 
mere  obiter.  Maloomso^. 

First,  there  is  the  allegation  that  these  seven  persons  were 
trading  together  as  a  firm ;  that  as  such  they  were  proprietors  of  a 
factory ;  that  they  carried  on  business  there,  and  there  employed  a 
great  number  of  men,  women,  and  children  to  their  own  great  profit ; 
and  then  comes  the  allegation  that  the  defendant,  intending  to 
injure  them  in  their  said  business  as  owners  of  the  said  factory, 
published  the  matter  following.  Every  count  must  be  taken  to 
import  into  it  the  whole  of  the  introductory  allegations.  *If  so,  [  *666  ] 
then  the  second  count  avers  that  the  libellous  matter  was  spoken 
of  and  concerning  the  plaintiffs,  and  of  and  concerning  the  factory, 
trade,  and  calling  of  the  plaintiffs,  and  of  and  concerning  their 
treatment  of  the  operatives  therein.  These  averments  fully  con- 
nect the  libel  with  the  parties  libelled.  Can  it  be  said  that  the 
matter  thus  set  forth  cannot  be  made  the  subject  of  an  action 
for  libel?  The  charge  that  in  ''some  factories"  bad  practices 
exist,  is  undoubtedly  a  libel  on  somebody.  Is  not  a  party  to  whom 
this  general  statement  has  been  supposed  to  apply,  to  show  such 
application?  In  one  of  the  old  cases  the  rule  is  stated  that  the 
words  complained  of  are  to  be  construed  in  miUori  senau.  But  that 
is  not  the  rule  now.  The  law  now  requires  that  such  matter  shall 
be  read  and  construed  as  mankind  in  general  would  read  and 
construe  it.  According  to  Woolnoth  v.  Meadows  (2),  the  words 
complained  of  are  to  be  construed  not  according  to  any  fancied 
legal  signification,  but  according  to  their  ordinary  import. 

The  case  of  Solomon  v.  Lawson  (3)  does  not  apply  to  the  present ; 
for  there  the  Coubt  held  the  matter  complained  of  not  to  be  itself 
libellous  on  the  plaintiff,  and  consequently  it  could  not  be  made 
libellous  on  him  by  any  introductory  averments.  But  that  case 
does  not  establish  that  where,  as  here,  the  matter  is  libellous  on 
somebody,  though  not  in  terms  libellous  upon  the  plaintiffs,  it  may 
not  be  shown  to  apply  to  them  in  particular.  In  that  case  the 
Court  was  clearly  of  opinion  that  there  was  not  any  intention  to 
libel  the  individual,  that  the  imputations  contained  in  the  article 
were  cast,  not  upon  an  individual,  but  upon  the  authorities  of  the 
island,  and  consequently  that  he  could  not  complain  of  it.  That 
case  is  not  in  any  way  analogous  to  the  present.  The  true  rule  is, 
that  whether  parties  are  named  or  not,  if  the  libel  has  an  individual 

(1)  Cro.  Jac.  443.  (3)  70  R.  B.  671  (8  Q.  B.  823). 

(2)  7  B.  B.  742  (5  East,  463). 
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LkFanu     application,  and  if  the  witnesses  show  it  to  have  such  application, 

MALcbMBON.   that  is  sufficient.     *It  cannot  now  he  contended  that  if   a  libel 

I  *657  ]       alleged  that  in  a  certain  factory  a  certain  immoral  practice  existed, 

no  action  could  be  maintained  without  showing  that  there  was  no 

other  factory.     The  dictum  in  Brown  v.  Low  (i),  which  is  merely 

obiter t  is  not  law. 

No  case  can  be  cited  to  establish  that  where,  as  here  the  matter, 
though  not  in  terms  libellous  upon  the  plaintiff,  is  libellous  in  itself, 
it  may  not  be  shown,  by  proper  innuendo,  to  apply  to  a  particular 
person.  If  that  could  not  be  done,  the  most  malicious  and  injurious 
libels  might  always  be  successfully  disguised.  The  cases  bearing 
on  this  subject  are  collected  in  the  notes  to  Craft  v.  Boite  (2),  and 
they  show  that  when  words  are  in  themselves  defamatory,  they  may 
be  applied  by  an  innuendo  to  a  particular  individual. 

Then  as  to  the  same  objection  as  applicable  to  the  fourth  count. 
The  words  there  set  forth  impute  great  cruelty  and  oppression 
to  the  owners  of  some  factory.  It  is  true  that  the  plaintiffs  are  not 
named,  but  the  publication  appears  in  a  particular  part  of  the  country 
where  every  one  is  capable  of  understanding  its  allusions.  The 
reader,  therefore,  applies  what  is  said  of  some  factories  to  some 
particular  factory.  The  owner  of  the  factory  thus  made  the  subject 
of  imputation,  must  surely  be  entitled  to  show  that  his  factory  has 
been  unjustly  held  up  to  public  reprobation.  He  can  only  do  this 
by  introductory  averments  and  innuendos,  and  whether  he  has  done 
so  truly  or  not,  then  becomes  a  question  of  fact  for  the  jury. 

The  count  now  objected  to  imputes  in  substance  to  the  proprietors 
of  factories,  and  therefore  to  the  plaintiffs  as  the  proprietors  of  a 
factory,  cruel  and  oppressive  conduct  towards  the  workmen  in  their 
employment,  such  as  that  of  compelling  them  to  work  on  Sundays, 
and  at  nights.  That  must  have  a  tendency  to  injure  the  plaintiffs 
in  the  way  of  their  trade.  The  jury  found  that  it  had  that  tendency. 
[  *e58  ]  In  such  a  case  it  cannot  be  held  by  the  Court  that  where  *the 
matter  charged  is  itself  libellous,  and  where  it  is  charged  against 
persons  carrying  on  the  trade  of  the  plaintiffs,  and  is  averred  to  be 
applied  to  them,  and  is  found  to  be,  in  fact,  so  applied,  that  such  an 
action  as  the  present  is  not  maintainable. 

It  is  then  said,  that  unless  the  counts  complain  of  matter  which 

not  only  imputes  misconduct  to  the  plaintiffs,   but  has  also  a 

tendency  to  injure  them  in  the  way  of  their  trade,  the  two  matters 

cannot  be  joined  in  one  count.    Assuming  the  objection  to  be  valid 

(1)  Cro.  Jao.  443.  (2)  1  Wm.  Saund.  244. 
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in  itself,  it  is  clear  that  it  cannot  affect  the  judgment  in  this  par-  lbFahu 
ticalar  case.  If  a  count  contains  the  statement  of  one  cause  of  action  maloomsoh. 
which  may  be  joined  with  another,  and  also  of  another  cause  of 
action  which  may  not  be  joined  with  the  first,  it  must  be  presumed, 
after  verdict,  that  the  Judge  directed  the  jurors  to  confine  their 
attention  to  that  part  of  the  count  which  was  good.  It  must  be  pre- 
sumed here,  that  the  Judge  directed  the  jury,  that  no  damages 
could  be  given  for  the  injury  to  the  moral  character  of  the  plaintiffs 
alone,  but  that  there  might  be  damages,  if,  on  each  count,  it 
appeared  that  language  had  been  used  which  would  have  had  a 
tendency  to  injure  the  plaintiffs  in  the  way  of  their  trade.  That 
presumption  would  confine  the  damages  to  the  trade  injury  entirely, 
and  for  that  injury  a  joint  action  is  maintainable. 

As  to  the  objection  that  no  joint  injury  is  alleged  to  have  been 
suffered,  and  that  therefore  the  plaintiffs  cannot  join  in  the  action ; 
it  cannot  be  denied  that  if  each  count  contains  any  cause  of  action 
for  which  two  parties  may  sue  jointly,  they  may  also  sue  separately. 
Robinson  v.  Marchant  (i),  shows  that.  There  the  declaration  alleged 
a  partnership  between  the  plaintiff  and  other  persons  as  bankers, 
and  that  divers  persons  banked  with  the  plaintiff  and  his  said 
partners;  and  it  averred  that  the  defendant,  intending  to  injure  the 
plaintiff  in  his  credit,  and  in  his  said  trade  and  ^business,  uttered  [  *669  ] 
the  words  complained  of.  The  defendant  pleaded  in  abatement 
that  the  plaintiff  carried  on  the  said  trade  and  business  jointly 
with  his  said  partners,  and  not  otherwise  ;  and  that  all  the 
damage,  &c.,  accrued  to  him  jointly  with  them  ;  but  the  plea  was 
held  bad,  because  it  was  pleaded  in  terms  to  damage,  and  the 
damage  to  the  partnership  was  not  so  essentially  the  cause  of  action, 
that  without  it  the  action  could  not  be  maintained.  The  result  of 
the  libel  must  be  looked  to ;  and  if  the  natural  result  would  be,  as 
it  would  be  here,  a  joint  injury  to  the  plaintiffs,  as  by  damage  to 
the  trade  they  jointly  carry  on,  then  the  remedy  for  that  joint  injury 
is  properly  a  joint  action  for  damages. 

Though  two  persons  may  not  join  in  an  action  for  one  utterance 
of  words  relating  to  each  individual,  they  may,  if  they  are  partners, 
join  in  action  for  such  words  as  occasion  them  to  sustain  special 
damage  in  the  way  of  their  joint  trade:  Coryton  v.  Lythebye{2). 
That,  too,  is  the  rule  in  slander.  In  libel  the  action  is  maintainable 
without  special  damage.     Craft  v.  Boite  (a).  Bell  v.  Stone  (4),  Thorley 

(1)  7  Q.  B.  918.  (3)  1  Wm.  Saund.  248,  n. 

(2)  2  Wm.  Saund.  116  b.  (4)  4  E.  B.  820  (1  Bos.  &  P.  231). 
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V.  Lord  Kerry  (i) ;  in  Clement  v.  Chit  is  (2),  this  distinction  is  fully 
explained.  The  cases  of  Ayi-e  v.  Craven  (3),  and  Brayne  v.  Cooper  (4), 
are  not  in  point  on  this  subject,  for  they  were  actions  of  slander, 
and  were  therefore  not  maintainable  in  respect  of  words,  not  action- 
able in  themselves,  and  not  shown  to  have  been  attended  with 
special  damage.  The  distinction  between  slander  and  libel  is  made, 
as  it  is  said,  on  account  of  the  greater  danger  of  written  matter. 
Whether  that  reason  is  sound,  or  the  reverse,  need  not  now  be 
considered ;  the  distinction  itself  is  well  established. 

The  cases  of  Ayre  v.  Craven ^  and  Brayne  v.  Cooper y  were  cases  of 
[  *660  ]  slander.  In  neither  of  them  was  special  damage  ^alleged,  nor  was 
there  anything  in  either  of  them  to  show  that  the  words  complained 
of  were  directed  to  the  trade  of  the  parties.  Here  the  matter  was 
written  libel.  There  is  no  doubt  that  it  was  libellous  in  itself :  it 
was  averred  to  apply  to  the  plaintiffs ;  and  was  so  found  by  the  jury. 
After  verdict,  especially  upon  a  plea  of  Not  guilty  only  (the  effect  of 
which  is  so  much  narrowed  by  the  new  rules),  it  must  be  assumed 
that  those  averments  were  properly  supported  by  evidence ;  and 
objections  to  an  innuendo  that  might  be  available  in  another  way, 
cease  to  have  any  force  after  verdict. 

Mr.  T.  F.  Ellis,  in  reply : 

The  plaintiffs  in  error  do  not  contend  that  it  is  necessary  that  the 
party  libelled  should  be  named,  but  only  that  no  action  lies  where 
the  imputation  is  merely  that  one  of  a  class  has  committed  the  act. 

(LoBD  Campbell  :  Suppose  the  libel  was, ''  we  know  a  lady  "  who 
has  done  so  and  so.) 

That  is  not  referring  to  a  class,  but  to  an  individual ;  but  probably 
that  would  not  be  actionable  unless  it  appeared  on  the  record  that 
something  which  preceded  or  followed  connected  the  plaintiff  with 
the  charge. 

(LoBD  Campbell  :  Suppose  it  was  "  a  Welshman,"  or  "  a  lady 
living  in  Portman  Square.") 

That  would  not  be  actionable,  according  to  the  authorities ;  and,  on 
the  other  hand,  it  may  be  asked,  suppose  the  words  were  "a 
European,"  or  "  a  lady  living  within  the  four  seas." 

(1)  13  R  E.  626  (4  Taunt.  355).       (3)  41  E.  E.  359  (2  Ad.  &  El.  82). 

(2)  32  E.  E.  624  (9  B.  &  0.  172).      (4)  15  M.  &  W.  249. 
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(LoBD  Campbell  :  What  modern  aathority  is  there  to  show  that      Lb  Fanu 
those  words  would  not  be  libellous  if  there  were  proper  innuendos  ?  maloomsov. 
In  Solomon  v.  Lawson  (i),  there  seems,  in  the  opinion  of  the  Court, 
to  have  been  no  imputation  at  all.) 

The  judgment  is  there  given  on  the  assumption  that  there  was  an 

imputation.    The  Court  indeed  intimates  (and  it  not  necessary  now 

to  question  the  correctness  of  that  view  of  the  case)  that  there  was 

no  imputation :  but  that  is  not  the  ground  of  the  judgment,  which 

expressly  proceeds  on  the  assumption  that  there  was  an  imputation 

on  some  ship-owner  who  supplied  ^ships  witih  water  from  tanks.       [  *^i  ] 

If  there  was  another  good  ground,  as  suggested  on  the  other  side, 

upon  which  the  judgment  might  have  been  supported,  that  only 

strengthens  the  inference  as  to  the  degree  of  confidence  felt  by  the 

Court  on  the  point  upon  which  it  preferred  to  give  judgment,  and 

which  is  the  point  for  which  the  plaintiff  in  error  now  contends. 

(Lord  Campbell  :  I  should  like  to  ask  whether  you  have  any 
modern  instance  where  the  principle  for  which  you  contend  has 
been  applied,  the  imputation  being  that  of  a  crime  ?) 

It  surely  can  make  no  difference,  as  to  the  application  to  a 
particular  person,  what  the  imputation  is.  But,  in  fact,  in  Solomon 
V.  Lawson  (i)  the  Coubt  says :  "  Suppose  the  words  to  be  '  a  murder 
was  committed  in  A.'s  house  last  night:'  no  introduction  can 
warrant  the  innuendo  'meaning  that  B.  committed  the  said 
murder ;'  nor  would  it  be  helped  by  the  finding  of  the  jury  for  the 
plaintiff.  For  the  Court  must  see  that  the  words  do  not  and 
cannot  mean  it,  and  would  arrest  the  judgment  accordingly." 
That  is  precisely  in  point,  unless  there  is  a  difference  between  the 
words  "  a  murder  was  committed "  and  the  words  "  somebody 
committed  a  murder."  And  the  observation  is  so  far  from 
being  a  mere  dictum  that  it  is  put  forward  by  the  Court  as  an 
exposition  of  the  general  principle  upon  which  the  judgment  is  to 
be  founded.  In  Wiseman  v.  Wiseman  (2),  '*  Tanpibld  made  a 
difference,  when  the  words  themselves  import  in  themselves 
apparent  incertainty,  and  when  they  may  be  ascertained  by 
intendment.  In  the  first  case  no  averment  will  aid  it ;  but  in  the 
last  case  by  the  averment  and  verdict  it  may  be  aided ;  and  there- 
fore if  the  words  had  been,  one  of  my  brothers  is  perjured,  there 
be  in  them  an  apparent  incertainty.    And  although  one  of  the 

(I)  70  E.  R  671  (8  Q.  B.  823).  (2)  Cro.  Jac.  107. 
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Lk  fanu  brothers  would  bring  the  action,  and  aver  they  were  spoken  of  him, 
Maloombon.  because  it  appears  to  the  ^Court  there  were  divers  brethren  "  (as 
[  'ees  ]  here  divers  factories),  "  and  it  doth  not  appear  to  any,  of  whom  he 
spake,  the  action  lies  not,  although  he  be  found  guilty  by  verdict.*' 
It  does  not,  however,  appear  that,  on  behalf  of  the  defendants  in 
error,  it  is  attempted  to  distinguish  the  authorities  cited  ;  it  is  only 
urged  that  the  law  is  changed.  But  no  authority  has  been  adduced 
to  show  any  such  change;  nothing  of  the  sort  follows  from  the 
overruling  of  the  decisions  where  it  was  held  that  the  imputations 
themselves  were  to  be  construed  in  mitiori  aensu.  It  is  said  ihat  a 
libel  might,  on  the  principle  contended  for,  be  always  disguised : 
but  the  cases  show  how  that  is  to  be  met  by  apt  allegations :  and,  if 
there  are  no  means  of  supporting  such  allegations,  there  is  nothing 
to  complain  of.  As  to  the  introductory  averments,  they  are  not 
stronger  here  than  in  Solomon  v.  Lawson  (i). 

The  only  answer  suggested  to  the  objection  as  to  the  joinder  is 
that  the  imputation  might,  in  some  way  or  other,  capable  of  proof, 
injure  the  trade.  But  this  is  directly  met  by  Ayre  v.  Craven  (2),  in 
which  exactly  the  same  argument  is  suggested  and  answered.  It 
is  said  that  the  rules  as  to  spoken  slander  are  more  strict  than 
those  as  to  written  libel.  But  the  strictness  relates,  not  to  the 
interpretation  of  the  expressions  used,  but  to  the  nature  of  the  offence 
imputed.  The  imputations  are  interpreted  on  the  same  principles 
in  the  two  cases  :  only  some  imputations,  if  merely  orally  made,  are 
not  actionable,  which  would  be  actionable  if  written. 

The  argument  as  to  the  effect  of  the  verdict  is  met  by  the 
authorities  cited,  which  relate  all  to  objections  taken  after  verdict. 

It  is  suggested  that  the  effect  of  the  plea  of  Not  guilty  is  now 
narrowed  by  the  new  rules.  But  there  can  be  no  doubt  that  the 
[  *66S  J  applicability  to  the  plaintiff,  and  the  effect  *of  the  imputation,  are 
still  both  brought  into  question  by  Not  guilty. 

The  Lobd  Ghanobllob: 

My  Lords,  I  have  paid  great  attention  to  the  arguments  raised  in 
objection  to  the  judgment  pronounced  below,  and  I  see  no  reason 
to  reverse  that  judgment. 

The  first  proposition  contended  for  is,  that  this  is  a  complaint  of 
the  publication  of  a  libel  which,  although  found  by  the  jury  as 
intended  to  apply  to  the  plaintiffs,  is  so  framed  that  no  innuendos, 
even   after  verdict,   can   support  the  declaration  in  which   that 

(1)  70  E.  E  671  (8  Q.  B.  823).  (2)  41  E.  E.  359  (2  Ad.  &  El.  2). 
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complaint  is  made.    Now  the  qaestion  is  not  whether  the  matter     La  Fahu 

complained  of  is  libellous,  for  about  that  no  question  can  be  raised,  maloomsom. 

If  it  had  been  addressed  to  the  plaintiffs  by  name,  and  it  had  been 

said  that  the  plaintiffs  had  done  so  and  so  in  their  factory,  no 

question  could  have  been  suggested  but  that  that  would  have  been 

libellous.     But  the  way  in  which  the  plaintiffs  are  referred  to  is 

expressed  by  the  term  "  some  factories."     **  If  the  same  tyranny  is 

carried  on  in  the  English  factories  as  in  some  of  the  Irish  ones,'' 

and  a  little  further  it  goes  on — **  No  person  unless  one  who  is 

perfectly  acquainted  with  the  working  of  the  Irish  factories  can 

form  any,  the  slightest,  idea  of  the  cruelties  and  miseries  to  which 

the  Irish  factory  hands  are  subject.     I  know  some  factories  in  this 

country ;  and  the  cruelty  with  which  the  operatives  in  them  are 

used  is  really  incredible.    The  cruelties  of  the  slave  trade  or  the 

Bastille  are  not  equal  to  those  practised  in  some  of  the  Irish 

factories."     The  declaration,  after  introducing  those  words  has  the 

innuendo — "meaning  the  factory  of  the  plaintiff;  "  and  the  jurors 

have,  by  finding  a  verdict  for  the  plaintiffs,  found  that  the  words 

^ere  used  in  allusion  to  the  factory  of  the  plaintiffs. 

In  that  state  the  question  arose  below,  and  arises  here,  whether 
the  judgment  founded  upon  that  verdict  can  be  ^maintained  on  [  *^^  ] 
such  a  declaration ;  that  is  to  say,  where  terms  are  used  which 
must  have  reference  to  some  one  (for  the  terms  **  some  of  the  Irish 
factories"  must  evidently  mean  to  apply  to  some  Irish  factories); 
and  the  innuendo  is  that  the  words  do  apply  to  the  plaintiff's 
factory;  and  the  jurors  have  found  that  that  innuendo  is  true,  and 
that  the  plaintiffs,  who  are  the  proprietors  and  owners  of  a  factory 
in  Ireland,  were  the  persons  meant.  If  a  party  can  publish  a  libel  so 
framed  as  to  describe  individuals,  though  not  naming  them,  and 
not  specifically  describing  them  by  any  express  form  of  words,  but 
still  so  describing  them  that  it  is  known  who  they  are,  as  the  jurors 
have  found  it  to  be  here,  and  if  those  who  must  be  acquainted  with 
the  circumstances  connected  with  the  party  described  may  also 
come  to  the  same  conclusion,  and  may  have  no  doubt  that  the 
writer  of  the  libel  intended  to  mean  those  individuals,  it  would 
be  opening  a  very  wide  door  to  defamation,  if  parties  suffering  all 
the  inconvenience  of  being  libelled  were  not  permitted  to  have  that 
protection  which  the  law  affords.  If  they  are  so  described  that 
they  are  known  to  all  their  neighbours  as  being  the  parties  alluded 
to;  and  if  they  are  able  to  prove  to  the  satisfaction  of  a 
jury  that  the   party  writing   nhe    libel   did    intend   to   allude  to 
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Ls  Faku     them,  it  would  be  imfortanate  to  find  the  law  in  a  state  which 
Halcomsov.    would  prevent  the  party  being  protected  against  such  libels. 

Some  old  cases  were  referred  to,  in  which  some  singular  opinions 
appear  to  have  been  expressed,  and  some  singular  doctrines  laid 
down ;  but  I  was  anxious  to  find  whether  the  counsel  was  able  to 
refer  to  any  modem  case,  in  which  after  the  jurors  had  found,  as 
in  this  case,  the  Court  had  held  that  a  party  so  circumstanced  as 
the  plaintiffs  were  here,  were  not  entitled  to  the  benefit  of  a  verdict 
so  obtained.    I  have  found  none  but  the  case  of  Solomon   v. 

[  *665  ]  *Lawson  (i),  referred  to,  and  that  is  supposed  to  be  a  case  contain- 
ing the  law  as  it  now  exists  on  this  subject.  Particular  expressions 
of  the  Lord  Chief  Justicb,  who  delivisred  judgment  in  that  case, 
have  been  relied  on,  but  it  is  more  important  to  look  at  the  whole 
case,  and  see  what  it  is  to  which  that  judgment  was  intended  to 
apply.  All  expressions  must  be  construed  with  reference  to  the 
matter  then  under  consideration,  and  it  is  clear  that  the  decision 
in  that  case  turned  on  this  point,  whether  the  matter  was  in  fact 
libellous  on  a  particular  individual.  Whether  a  right  conclusion 
from  the  facts  of  the  case  was  or  was  not  drawn  by  the  Court  in 
that  instance,  is  immaterial,  but  the  judgment  proceeded  on  that 
point.  The  language  used  by  Lord  Dbnman  is :  '*  The  question, 
therefore,  is  whether  the  alleged  libel  has  any  reference  to  the  tank 
being  used ;  and  looking  at  the  libel,  I  should  say  it  certainly  had 
not :  it  described  injury  arising  from  water  having  been  supplied 
to  shipping  which  had  been  kept  in  copper  cisterns,  and  then  it 
says  '  it  required  the  authorities  to  look  after  it.' "  So  far,  my 
Lords,  from  referring  to  any  individual  as  having  been  the  author 
of  that  mischief,  it  says  ''  it  behoves  the  authorities  at  St.  Helena/* 
(that  being  the  place  where  the  injury  was  supposed  to  have  been 
committed)  "to  look  into  it."  Therefore,  looking  merely  at  the 
terms  used,  so  far  from  being  an  imputation  on  any  individual,  it 
would  appear  to  apply  to  some  arrangement  made  by  the  authorities 
at  St.  Helena,  who  had  improperly  permitted  water  to  be  kept  in  a 
copper  tank  instead  of  being  kept  in  an  iron  reservoir.  In  the 
judgment  of  the  Court  the  alleged  libel  was  not  a  libel  on  the 
individual  complaining  of  it,  but,  if  a  libel  at  all,  was  a  libel  on  the 
authorities.  That  is  the  ground  on  which  Lord  Dbnman  put  his 
judgment,  and  he  says,  "  This  does  not  impute  a  libel  to  any  body, 

[  *^^  ]       no  individual  *can  come  forward  and  say,  I  am  the  person  intended 
to  be  referred  to  by  the  libel  so  used."    That  being  the  only  case 
(1)  70E.  E.  671  (8Q.  B.  823). 
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in  support  of  the  argument,  that  the  individual  libelled  must  be  le  Faku 
expressly  named,  or  unmistakably  referred  to,  and  there  being,  I  maloomson. 
believe,  a  very  general  practice  to  the  contrary,  and  common  sense 
being  entirely  to  the  contrary,  I  cannot  think  the  proposition  is  at 
all  established,  that  under  the  circumstances  of  this  case  the 
innuendo  found  to  be  proved  by  the  jury  is  not  sufficient  to  entitle 
the  party  to  the  remedy  he  asks. 

But  then,  my  Lord,  other  objections  are  made,  applicable  to 
particular  counts  in  the  declaration.  The  complaint  is  made  by  the 
plaiati£fs  in  their  character  of  owners  and  conductors  of  a  factory, 
and  in  some  of  the  counts,  it  is  now  said,  have  made  the  complaint 
as  if  there  was  an  injury  to  themselves  individually,  and  not  to 
them  in  their  character  as  joint  proprietors  of  the  factory.  It  is 
very  properly  admitted  that,  if  the  count  contains  a  complaint  of 
that  which  affects  them  in  their  joint  character  as  proprietors, 
though  it  may  also  make  a  complaint  of  certain  matters  which  may 
affect  them  individually,  inasmuch  as  the  complaint  of  that  which 
affects  them  in  their  joint  character  may  be  sufficient  to  support  the 
action,  the  additional  fact  that  the  count  also  makes  another 
complaint  which  cannot  be  maintained,  is  not  sufficient  to  vitiate 
the  judgment  that  has  been  pronounced.  Therefore,  in  looking 
through  these  counts,  we  must  see  whether  there  is  anything  which 
contains  matter  applying  to  the  plaintiffs  individually,  and  not  to 
their  joint  character. 

I  have  looked  through  these  counts,  and  it  appears  to  me,  that 
although  there  may  be  expressions  which,  taken  by  themselves, 
refer  to  the  individual  character  of  some  of  the  plaintiffs,  they 
contain  matter  which  shows  that  the  complaint  is  addressed  to  their 
character  of  joint  proprietors  of  the  factory. 

The  fifth  count  states  that  the  defendants  ''  did  compose  *and  [  *667  j 
publish,  &c.,  a  certain  other  false,  wicked,  scandalous,  and  defama- 
tory libel,  of  and  concerning  the  said  plaintiffs,  and  of  and 
concerning  the  said  factory  of  the  said  plaintiffs,  and  of  and 
concerning  the  manufacturing  of  cottons,  linens,  and  other  fabrics 
by  the  said  plaintiffs  in  the  said  factory,  and  of  and  concerning  the 
said  trade  and  calling  of  the  said  plaintiffs." 

Can  it  be  contended  that  this  is  a  complaint  made  of  injury 
sustained  by  the  plaintiffs  in  their  individual  character  ?  Is  it  not 
in  terms  descriptive  of  the  injury  alleged  to  be  sustained  by  them 
in  their  character  of  proprietors  and  managers  of  the  factory  in 
question?    It  seems  to  me  to  be  clear  that  it  is  so,  and  that 
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Lb  faku  although  there  may  be  expressionB  which  ought  not  to  be  there,  if 
Maloomson.  ^^^  complaint  was  intended  to  be  made  of  injury  sustained  by  them 
in  their  character  of  joint  proprietors,  it  is  quite  sufficient  on  every 
one  of  these  counts  to  show  that  the  complaint  was  intended  to 
apply  to  the  property  which  belonged  to  them  jointly,  in  respect  of 
which,  therefore,  they  are  entitled  to  support  an  action  by  themselves 
as  proprietors. 

On  these  grounds,  on  the  two  points  which  were  relied  on  as 
objections  to  the  judgment  of  the  Court  below,  lam  of  opinion  that 
the  judgment  of  the  Court  below  should  be  affirmed. 

Lord  Campbell: 

My  Lords,  I  am  likewise  of  opinion  that  the  judgment  of  the  Court 
below  ought  to  be  affirmed. 

The  first  objection  which  has  been  relied  on  by  the  counsel  for 
the  plaintiff  in  error,  who  certainly  has  argued  the  case  with  his 
usual  ability,  and  has  brought  forward  all  the  arguments  that 
learning  and  talent  could  supply ;  the  first  objection  is  that  this 
libel  applies  to  a  class  of  persons,  and  that  therefore  an  individual 
cannot  apply  it  to  himself. 
[  66S  ]  Now,  I  am  of  opinion  that  that  is  contrary  to  all  reason,  and  is 

not  supported  by  any  authority.  It  may  well  happen  that  the 
singular  number  is  used ;  and  where  a  class  is  described,  it  may 
very  well  be  that  the  slander  refers  to  a  particular  individual.  That 
is  a  matter  of  which  evidence  is  to  be  laid  before  the  jury,  and  the 
jurors. are  to  determine  whether,  when  a  class  is  referred  to,  the 
individual  who  complains  that  the  slander  applied  to  him  is,  in 
point  of  fact,  justified  in  making  such  complaint.  That  is  clearly  a 
reasonable  principle,  because  whether  a  man  is  called  by  one  name, 
or  whether  he  is  called  by  another,  or  whether  he  is  described  by  a 
pretended  description  of  a  class  to  which  he  is  known  to  belong,  if 
those  who  look  on,  know  well  who  is  aimed  at,  the  very  same 
injury  is  inflicted,  the  very  same  thing  is  in  fact  done  as  would  be 
done  if  his  name  and  christian  name  were  ten  times  repeated. 

Then  where  is  the  authority  for  the  argument  which  has  been 
urged  by  the  plaintiff  in  error  ?  Mr.  Ellis  relies  on  Solomon  v. 
Law  son,  but  the  proposition  there  laid  down,  and  which  I  adopt,  is 
this,  that  where  there  is  a  publication  or  a  sentence  spoken  verbally, 
which  clearly  conveys  an  imputation  of  crime  on  some  person,  that 
in  that  case  it  may  by  innuendo  be  applied  to  the  plaintiffs ;  if  that 
proposition  is  well  supported  in  law,  the  objection  made  here  fails. 
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because,  in  this  case,  there  clearly  is  a  gross  imputation  on  some      Le  Famu 

individuals,  and  the  question  is  whether  it  may  not  be  applied  to  maloomson. 

the  plainti£fs.    What  is  there  to  show  that  that  proposition  is  not 

well  founded  according  to  authority  ?     There  is  Solomon  v.  Lawson^ 

bat  there  it  was  an  historical  fact  that  was  narrated ;  all  that  was 

there  stated  might  be  true,  without  imputing  blame  to  any  person. 

There  was  no  charge  brought  against  either  a  class  or  an  individual, 

and  by  mere  innuendo  you  cannot  give  a  new  sense  to  ^yords  which 

they  do  not  naturally  bear.    It  comes  round  to  the  old  rule,  that 

you  "^cannot  by  an  innuendo  extend  the  natural  meaning  of  the       [  ^^^^  J 

words  which  are  spoken  or  written,  but  by  the  innuendo  you  may 

point  out  the  particular  individual  to  whom  these  words  apply : 

those  words,  in  themselves,  clearly  imputing  a  crime  on  the  part  of 

some  one  individual.    That  being  so,  I  think,  according  to  principle 

and  authority,  this  objection  ought  to  be  overruled. 

The  other  objection  which  is  relied  upon  is  that  this  is  an  action 
brought  by  several  persons,  seven  I  think,  and  that  no  joint  injury 
is  pointed  out  on  the  record;  but  a  joint  injury  is  pointed  out  on 
the  record,  if  the  libel  is  speaking  of  them  in  a  trade  which  they 
jointly  carry  on.  The  declaration  here  alleges  that  the  plaintiffs 
are  partners  in  carrying  on  this  factory  in  Ireland,  and  it  alleges 
that  the  libel  is  speaking  of  them  in  their  trade ;  and  there  are 
innuendoes  applying  the  different  parts  of  the  libel  to  the  plaintiffs 
in  their  trade.  Assuredly  that  is  not  enough,  unless  the  language 
employed  will  naturally  bear  the  interpretation  put  on  it,  and  can 
be  shown  to  refer  to  them.  Then  does  it  so  refer  to  them?  I 
think  it  does.  I  do  not  know  whether  the  second,  third,  fourth, 
fifth,  or  sixth  counts  is  considered  most  objectionable.  I  suppose 
the  second  is  as  objectionable  as  any,  and  therefore  I  point  your 
Lordship's  attention  to  that  count.  The  libel  is  there  set  forth  in 
these  terms.  (His  Lordship  first  read  the  libel,  and  then  the  libel 
with  the  innuendos.) 

And  then  ther^  is  another  count,  the  fourth  count,  in  which  the 
libel  imputes  to  the  owners  of  these  factories  that  they  are  guilty 
of  gross  oppression ;  and  the  fifth  count  is  respecting  the  working 
in  the  factory.  All  these  impute  misconduct  to  the  plaintiffs  in  carry- 
ing on  their  factory,  and  they  all  relate  to  the  trade  of  the  plaintiffs. 
Now  suppose  that  several  persons  were  in  partnership  as  grocers, 
iiiid  it  was  alleged  that  they  sold  by  short  measure  or  false  weight,  or 
that  they  adulterated  their  goods ;  they  might  bring  a  joint  action 
for  that ;  that  would  be  an  allegation  *as  to  the  manner  in  which       r  *670  ] 
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the  basiness  was  carried  on,  and  I  apprehend  wherever  ihere  is 
Blander,  whether  written  or  spoken,  imputing  to  partners  that  they 
fraudalently  and  contrary  to  law  employ  a  particular  mode  to  carry 
on  business,  that  is  a  libel  in  which  they  must  be  jointly  included 
as  partners  in  their  trade.  I  know  of  no  case  which  at  all  impugns 
that  proposition,  and  therefore  I  am  of  opinion  that  this  is  a  case 
in  which  the  plaintiffs  below,  being  slandered  as  regards  the  manner 
in  which  they  carry  on  their  trade,  sustain  a  joint  injury,  for  which 
they  may  maintain  a  joint  aqliion. 

Judgment  qffirmedy  with  costM. 


1848. 
June  29. 

Lord 

COTTENHAM, 

L.C. 

Lord 
Campbell. 

[671] 


[  •r,72  1 


WILLIAM  POTTS,  the  Younger  v.   JOHN   NARNEY 

POTTS  (1). 

(1  H.  L.  C.  671—686.) 

A  testator,  after  devising  real  estates  to  trustees,  to  the  use  of  J.  D.  P. 
for  life,  remainder  to  his  first  and  other  sons  in  tail  male,  with  like 
remainders  to  J.  T.  F.  for  life,  and  to  his  sons  in  tail  male,  and  to  several 
others,  bequeathed  real  and  personal  chattels  to  the  same  trustees,  to 
permit  the  said  J.  D.  P.  to  receive  the  profits  for  his  life ;  and  from  hii^ 
decease  to  permit  each  of  the  several  other  persons,  to  whom  an  estate  for 
life  in  the  real  estates  was  before  limited,  as  each  of  them  should  become 
seised  of  said  real  estates  under  the  aforesaid  limitations,  to  receive  the 
rents  and  profits  thereof  for  his  and  their  life  and  lives  respectively ;  and 
from  and  after  the  decease  of  the  last  of  the  said  tenants  for  life  as  should 
become  seised  in  manner  afoi-esaid,  or  if  none  of  them  should  so  become 
seised,  then  from  the  decease  of  the  said  J.  D.  P.,  upon  trust  to  assign  and 
convey  the  chattels  to  such  person  or  persons  as  should  then  become  seised 
of  the  said  real  estates  under  any  of  the  limitations  aforesaid : 

Held,  that  the  chattels  vested  in  an  infant,  grandson  of  J.  D.  P.,  who 
was  tenant  in  tail  of  the  i-eal  estates  at  J.  D.  P.'s  death,  and  not  in  his 
eldest  son,  a  prior  tenant  in  tail,  who  died  in  J.  D.  P.'s  life  time. 

This  was  an  appeal  from  a  decree  of  Sir  Edward  Suoden,  Lord 
Chancellor  of  Ireland,  upon  the  construction  of  a  clause  in  the 
will  of  John  Potts  (2). 

John  Potts  being  seised  under  the  will  of  his  brother  *James,  of 
fee  simple  and  other  freehold  estates,  and  possessed  of  leaseholds  for 
years,  and  other  personal  estates,  including  two-thirds  of  an  estab- 
lishment for  printing  and  publishing  a  newspaper,  called  Sounders' i 
News-Letter^  in  Dublin ;  and  having  also  freehold  and  personal  estates 
of  his  own  acquiring,  made  his  will  in  the  year  1799,  which  he  repub- 
lished in  1810 :  and  he  thereby  devised  to  the  Bev.  Abraham  Downes 


(1)  In  re  FothfrgilVs  KsUde   [1903] 
1  Ch.  149,  72L.  J.Ch.  164, 87L.T.  677. 


(2)  9  Ir.  Eq.  Eep.  577  ;  3  Jo.  &  Lat. 
353. 
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and  Thomas  Handcock,  and  the  sarvivor  of  them  and  his  heirs,  all  Potts 
the  real  and  freehold  estates,  of  which  he  was  seized  under  his  said  PorVs. 
brother's  will,  to  the  ase  of  James  David  Potts,  second  son  of  his 
brother  William,  for  his  life,  remainder  to  the  said  trustees  to 
preserve  contingent  remainders ;  and  after  the  decease  of  the  said 
J.  D.  Potts,  to  the  use  of  his  first  and  other  sons  successively  in 
tail  male,  with  like  remainders  and  apt  words  of  limitation  to  the 
use  of  John  Tromperant  Potts,  eldest  son  of  the  testator's  said 
brother  William,  and  his  first  and  other  sons ;  and  also  to  the  use 
of  William  Potts,  the  said  William's  third  son,  and  his  first  and 
other  sons;  with  other  remainders  over  (i). 

Then  followed  a  devise  of  the  freehold  estates  of  the  testator's 
own  acquiring,  with  like  limitations  to  his  said  three  nephews,  but 
in  this  order,  William  first,  John  Tromperant,  and  James  David, 
and  to  their  first  and  other  sons  in  the  same  order,  and  remainders 
over.     No  question  was  raised  on  this  devise. 

The  testator,  after  giving  several  legacies,  bequeathed  to  the 
above  named  trustees  and  the  survivor  of  them,  his  executors  and 
administrators :  All  the  estates  for  years  to  which  he  was  entitled 
under  the  will  of  his  brother  James  Potts,  together  with  all  his 
right  and  interest  in  the  printing  and  publishing  of  Saunders's  News- 
iMter,  and  also  such  estates  for  years  as  he  was  entitled  to  by  his 
*own  purchase  and  acquirement,  to  and  for  the  intents  and  purposes  [  *673  ] 
following :  ''  That  is  to  say,  as  to  such  terms  of  years  as  I  am 
possessed  of  under  the  will  of  my  said  brother,  James  Potts,  and 
as  to  my  right,  title,  and  interest  in  and  to  the  printing  and 
pubhshing  of  Saunders's  News-Letter ;  in  trust,  to  permit  and  suffer 
the  said  James  David  Potts,  the  second  son  of  my  brother,  William 
Potts,  and  his  assigns,  to  receive  the  issues  and  profits  thereof,  for 
and  during  the  term  of  his  natural  life;  and  from  and  after  his 
decease  to  permit  and  suffer  each  and  every  of  the  several  other 
persons  aforesaid,  to  whom  an  estate  for  life  in  the  real  and 
freehold  estates  of  my  brother,  James  Potts,  is  hereinbefore  limited, 
successively,  and  as  each  of  them  shall  become  seized  of  said  real 
and  freehold  estates  under  the  aforesaid  limitations  thereof,  to  take  . 
and  receive  the  rents,  issues,  and  profits  thereof,  for  and  during  the 
term  of  his  and  their  natural  Ufe  and  lives  respectively ;  and  from 
and  after  the  decease  of  the  last  of  said  last-mentioned  tenants 
for  life  as  shall  become  seized  in  manner  aforesaid,  or  if  none  of 
them  shall  so  become  seized,  then  from  and  after  the  decease  of  the 
(1)  The  limitations  are  more  fully  set  out  in  9  Jr.  £q.  Bep.  677. 
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[  •674  ] 


said  James  David  Potts,  second  son  of  the  said  William  Potts,  apon 
trust  to  grant,  assign,  and  convey,  said  terms  for  years,  and  said 
right  and  title  to  the  printing  and  publishing  of  Saunders*s  News- 
Letter,  to  such  person  or  persons  as  shall  then  become  seized  of 
said  real  or  freehold  estates  under  any  of  the  limitations  aforesaid, 
their  executors,  administrators,  or  assigns." 

(As  to  the  terms  of  years  of  the  testator's  own  acquiring,  he 
declared  similar  trusts,  but  made  his  nephew  William,  who  was  the 
first  tenant  for  life  of  the  real  estates  of  his  own  acquiring,  the 
first  taker  of  the  rents,  and  profits,  &c.  No  question  was  raised  on 
these  trusts.) 

The  testator  having  by  a  codicil  to  his  will  (republished  there* 
with)  made  his  nephew  William  his  residuary  legatee,  and 
appointed  him  and  the  said  A.  Downes  his  executors,  *died  in  1811, 
leaving  his  said  nephews  John  T.,  James  D.,  and  William,  surviving. 
Probate  of  the  will  was  granted  to  William  Potts  alone. 

James  D.  Potts  had  three  sons,  James,  Johii  Henry,  and  William 
the  younger  (the  appellant),  all  living  at  the  testator's  death,  and  bom 
before  the  republication  of  his  will,  James  having  been  bom  before 
its  first  execution.  John  Henry  Potts  died  in  1885,  leaving  one  son, 
John  Namey,  the  respondent,  then  and  still  a  minor  (i). 

Upon  the  testator's  death,  James  D.  Potts  entered  into  possession 
of  the  real  and  freehold  estates  acquired  by  the  testator  under  the 
will  of  his  brother,  and  of  the  rents  and  profits  of  the  terms  for 
years,  and  of  the  two-third  parts  of  the  profits  of  Saunders's  Netts- 
Letter,  under  the  limitations  and  provisions  of  the  said  will.  He 
conducted  the  News-Letter  in  conjunction  with  his  eldest  son  James, 
(1)  The  following  pedigree  shows  the  state  of  the  family : 


James  Potts,  sen., 
oh,  s.  p,,  1795. 


^ 


John  Fotts, 

(the  testator),  oh.  $,  p, 

1811. 


William  Potte, 
ohiit  1810. 


John  T.  Potts, 
died  in  1836, 
leaving  issue. 


James  David  Potts, 

died  November, 

1844. 


William  Potts,  sen., 
(a  respondent). 


James  Potts,  jun., 

bom  1799, 
ch,  B,  p.  Sept.  1844. 


John  Henry  Potts, 
bom  1801,  died  1835. 


William  Potto,  jun., 

(the  appellant), 

bom  1807. 


John  Namey  Potts, 
(the  respondent.) 


Letitia  Potts. 
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xmtil  1882^  when  he  assigned  it  to  James  and  William  his  third        pottb 
Bon, — ^for  their  lives,  as  the  latter  alleged.     James  died  without       potts. 
issue  in  September,  1844,  having  by  his  will  given  all  his  property, 
real  and  personal,  to  his  brother  William,  upon  certain  trusts,  and 
he  appointed  him  his  residuary  legatee  and  executor.     James  D. 
Potts,  *their  father,  died  in  November,  1844,  having  by  his  will       [  •675  ] 
left  all   his  personal  estate  to  his  son  William.      He  obtained 
probate   of  both  wills,  was  then  registered  as  sole  proprietor  of 
Saunders's  News-Letter^  and  claimed  to  be  entitled  to  the  two-third 
parts  thereof,  as  well  as  to  the  rents  and  profits  of  the  terms  for 
years  under  the  provisions  of  the  will  of  his  uncle  John  Potts,  and 
as  the  personal  representative  of  his  brother  James  Potts. 

John  Namey  Potts,  the  infant  grandson  of  J.  D.  Potts,  upon  his 
death  entered  into  possession  of  the  real  and  freehold  estates  devised 
by  the  will  of  John  Potts,  as  derived  from  his  brother  James ;  and 
claiming  to  be  also  entitled  to  the  rents  and  profits  of  the  leaseholds 
for  years,  and  to  two-thirds  of  the  News-Letter  establishment,  under 
the  provisions  of  the  will,  he  by  his  mother  and  next  friend  filed  his 
bill  in  Chancery,  in  Ireland,  against  William  Potts,  the  younger 
(the  appellant),  and  Olivia  Handcock,  the  personal  representative 
of  the  survivor  of  the  trustees  of  the  said  will,  and  also  (by  amend- 
ment) against  William  Potts,  the  elder,  nephew  of  the  said  testator, 
and  a  respondent  to  this  appeal. 

The  bill  after  stating  the  facts  as,  or  to  the  effect,  hereinbefore 
stated,  prayed  that  an  account  might  be  taken  of  the  rents  and 
profits  of  the  lands  and  tenements  comprised  in  the  terms  for  years, 
bequeathed  as  aforesaid  by  the  will  of  John  Potts,  and  of  the  plain- 
tiff's share  and  interest  in  the  said  printing  and  publishing  estab- 
lishment, which  accrued  due  since  the  death  of  J.  D.  Potts,  and  had 
been  received  by  or  to  the  use  of  William  Potts  (the  appellant),  and 
that  the  same  might  be  secured  for  the  benefit  of  the  plaintiff,  and 
that  Olivia  Handcock  might  be  decreed  to  convey  to  the  plaintiff  the 
terms  for  years,  and  all  the  right,  title,  and  interest  now  vested  in 
her,  under  the  provisions  of  the  said  will  of  John  Potts,  in  the 
printing  and  publishing  of  Saunders's  News-Letter. 

The  appellant,  in  his  answer  to  the  bill,  admitted  the  facts  therein  [  676  ] 
and  hereinbefore  stated,  and  that  the  respondent  J.  N.  Potts  had, 
on  the  death  of  J.  D.  Potts,  become  seised  of  an  estate  tail  in 
possession,  in  the  real  and  freehold  estates  devised  by  the  will  of 
John  Potts,  acquired  by  him  under  the  will  of  his  brother ;  but  the 
appellant,  as  residuary  legatee  and  executor  of  James  Potts,  jun.. 


ft40  1848.    H.  L.     1  H.  L.  C.  676—680.  [r.b. 

Potts       claimed  to  be  entitled  to  the  property  comprised  in  the  terms  for 

Potts.       years  and  in   Saunders's  News-Letter^  insisting  that   under  the 

limitations  of  the  will  of  John  Potts,  and  npon  his  death,  the  said 

terms  and  chattels  became  vested  absolutely  in  James  Potts,  Jan., 

sabject  to  the  life-interest  of  his  father,  J.  D.  Potts. 

The  appellant  further  submitted  that  in  his  own  right,  as  also 
under  the  will  of  his  brother,  he  was  entitled  to  the  steam  engines, 
types,  &c.,  and  the  capital  stock  brought  into  the  printing  and 
publishing  of  the  said  News-Letter^  since  the  assignment  thereof  to 
them  by  J.  D.  Potts  in  1832 ;  and  that  in  case  the  respondent  J.  N. 
Potts  should  succeed  in  establishing  his  claim  to  the  News-Letter^ 
the  appellant  was  entitled  to  an  allowance  in  respect  of  his  capital, 
labour,  and  personal  skill  expended  thereon,  and  for  the  increased 
value  thereof.  The  other  defendants,  the  respondent  William  Potts 
the  elder — who  was  made  a  defendant  by  order  of  the  Lobd  Ghan- 
CBLLOR,  as  being  the  only  survivor  of  the  persons  named  tenants  for 
life  in  the  will  of  John  Potts — and  Olivia  Handcock,  put  in  their 
answers,  submitting  to  the  judgment  of  the  Court. 

The  Lord  Chancellor  decreed  (i)  that  the  respondent,  J.  N. 
Potts,  was  entitled  to  the  chattel  interests,  and  to  the  two-thirds  of 
the  News-Letter,  absolutely ;  and  referred  it  to  the  Master  to  take 
the  accounts  as  prayed  by  the  bill,  and  to  inquire  into  and  report 
[  *677  ]  the  value  of  the  ^capital,  stock,  machinery,  &c.,  belonging  to  the  said 
printing  establishment,  and  by  whom  the  same  had  been  brought  in 
and  erected;  and  it  was  ordered  that  Olivia  Handcock  shoald 
convey  to  the  respondent  all  right  and  interest  in  the  terms  for 
years,  and  in  the  News-Letter ,  then  vested  in  her  as  the  executrix  of 
the  survivor  of  the  trustees  of  the  will  of  John  Potts. 
The  appeal  was  against  that  decree. 

Mr.  Napier  and  Mr.  Andrews  (both  of  the  Irish  Bar)  for  the 
appellant : 

[  678  1  *     *     The  question  is,  whether  the  chattels  vested  in  the  first 

tenant  in  tail  simply,  or  in  the  first  tenant  in  tail  in  possession. 
The  principle  of  the  Courts  is  to  accelerate  the  vesting,  and  leave 
nothing  in  contingency  that  can  be  held  to  vest.  [They  cited  Foley 
V.  Burnett  (2)  and  other  cases  to  the  like  effect.] 

[  680  ]  Mr.  Beihell  and  Mr.  M'Causland  (of  the  Irish  Bar)  for  the 

re^ondents.    *    *     * 

(1)  9  It.  Eq.  Rep.  580.  (2)  1  Br.  0.  0.  274. 
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Mr.  Napier  replied.  Potts 

Potts. 
Thb  Lord  Ghangbllob  :  [  681  ] 

This  case  has  been  very  ably  argued  on  the  part  of  the  appellant, 
and  every  thing  has  been  urged  to  the  House,  which  it  is  possible  to 
have  urged,  with  a  view  to  impeach  the  judgment  of  the  Goubt 
below.  But  in  my  mind  that  judgment  is  founded  upon  sound, 
just,  and  legal  reasoning,  and  is  incapable  of  being  impeached  by 
any  argument  that  has  been  addressed  to  your  Lordships. 

The  question  that  has  just  been  argued  is  between  two  tenants  in 
tail,  one  who  died  before  the  property  came  into  his  possession  by 
the  death  of  the  tenant  for  life,  and  the  other  who  had  since  been 
pnt  into  possession  of  the  real  estate  under  the  testator's  will. 

Now  it  has  been  properly  admitted  that  if  the  intention  be  dearly 
expressed  in  the  will,  no  rule  of  law  can  prevent  its  taking  effect. 
Many  cases  have  occurred  which  have  proceeded  upon  the  ground, 
that  the  intention  was  not  sufficiently  clear ;  and  when  the  intention 
is  not  sufficiently  clear,  then  there  is  a  rule  of  law  which  directs 
that  no  property  under  circumstances  of  this  description  is  to  be  held 
to  pass.  But  if  the  intention  be  clear,  then  it  is  properly  admitted, 
and  cannot  for  a  moment  be  disputed,  th^t  the  intention  which  is  so 
deafly  expressed,  is  to  guide  those  who  are  to  decide  between  the 
parties  with  relation  to  property  of  this  description. 

Now,  my  Lords,  could  there  be  any  possible  doubt  about  this  ? 
If  the  cases,  which  have  been  quoted,  could  by  possibility  have  been 
supposed  as  being  intended  to  ^overrule  an  intention  clearly  [  «68s  ] 
expressed,  I  should  only  have  thought  it  sufficient  to  refer  to  the 
judgment  of  Lord  Louohbobouoh  in  the  case  of  Foley  v.  Burnell^ 
which  undoubtedly  is  one  of  the  strongest  cases  that  could  be 
referred  to  on  this  subject.  Lord  Louohbobouoh  there  states  the 
doctrine  to  be  this:  ''The  intention  ascribed  to  the  will  by  the 
plaintiff  is  not  against  any  rule  of  law.  Lord  Foley  might  have 
given  the  personal  property  in  such  a  way  as  to  carry  that  intention 
into  execution.  The  only  question  is,  whether  this  intention  appears 
clearly  upon  the  face  of  the  will.  The  words  are  '  as  and  in  the 
nature  of  heir  looms,'  and  'that  one  of  the  services  of  plate  should 
go  to  and  be  enjoyed  by  the  possessor  of  Witley,  and  the  other  by 
the  possessor  of  Stoke.'  Upon  these  words  the  plaintiff's  counsel 
contend  that  it  is  clear  that  it  shall  not  vest  in  a  son  of  Edward 
Foley  during  the  life  of  Edward."  And  he  then  goes  on  and  argues 
as  to  the  intention  appearing  upon  the  face  of  that  will,  and  he 
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Potts        states,  as  he  naturally  would,  that  if  the  mtention  appeared  clearly 
Potts.       i^  favour  of  the  construction  contended  for  by  the  plaintiff,  the  inten- 
tion must  prevail,  and  that  Lord  Foley  might  have  given  the  plate ; 
but  then  he  says,  ''  I  do  not  find  upon  the  face  of  the  will  any  such 
manifestation  of  intention,  as  justifies  the  Court  in  so  dealing  with  it." 
Now,  it  is  clear  enough  in  this  and  in  many  other  cases,  that  you 
may  very  well  guess  at  what  a  testator  meant,  and  what  he  would 
have  done,  if  he  had  foreseen  the  difficulties  that  might  arise  in  the 
construction  of  the  will ;  but  courts  of  law  cannot  proceed  upon  a 
supposititious  inclination  of  intention,  they  must  find  the  intention 
expressed  in  such  terms  as  to  enable  them  to  act  upon  it,  otherwise 
great  confusion  would  arise,  and  it  would  be  mere  speculation  as  to 
what  the  intention  of  a  testator  may  have  been. 
[  688  ]  There  is  no  question  of  law  in  this  case  whatever,  for  all  the  cases 

concur  in  saying  that  if  the  intention  be  clearly  expressed,  there  is 
no  rule  of  law  which  can  prevent  that  intention  from  being  carried 
into  effect.  Here  the  testator,  having  real  estate  to  dispose  of, 
gives  it  to  James  David  Potts,  his  nephew,  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail ;  with  remainder  to  John  another 
nephew,  and  then  with  remainder  to  William  another  nephew,  with 
limitations  respectively  to  their  first  and  other  sons.  Having  so 
disposed  of  his  real  estate,  the  events  which  have  happened  are 
these :  James  David  Potts'  life  estate  continued  up  to  November  in 
the  year  1844 ;  at  that  period  the  eldest  son  of  James  David  Potts 
was  dead,  he  having  died  in  September,  1844 ;  Henry  Potts,  the 
second  son,  was  also  dead,  he  having  died  in  1885,  but  having  left 
a  son,  the  present  respondent,  John  Namey  Potts,  and  John  Namey 
Potts  being  now  the  tenant  in  tail,  and  in  possession  under  that 
will,  says — "I  am  also  entitled  to  certain  personal  property," 
which  the  testator,  in  the  words  I  am  about  to  state,  gives  with  his 
real  estate  ;  at  least  his  intention  is  that  it  should  go  with  his  real 
estate,  and  under  this  disposition  the  respondent  claims. 

The  testator  after  having  so  given  his  real  estate,  describes 
certain  personal  property  which  he  leaves ''  in  trust  to  permit  and 
suffer  the  said  James  D.  Potts,  the  second  son  of  my  brother 
William  Potts,  and  his  assigns,  to  receive  the  issues  and  profits 
thereof,  for  and  during  the  term  of  his  natural  life/*  So  that  up 
to  the  year  1844,  when  James  1),  Potts  died,  there  is  no  question 
who  was  entitled  to  the  benefit  arising  from  this  personal  estate ; 
"  and  from  and  after  his  decease  to  permit  and  suffer  each  and 
every  of  the  several  other  persons  aforesaid,  to  whom  an  estate  for 
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life  in  the  said  real  and  freehold  estates  of  my  brother  James  Potts  potts 
is  hereinbefore  limited  successively,  *and  as  each  of  them  shall  potts. 
become  seised  of  said  real  and  freehold  estates,  mider  the  aforesaid  [  ^BS4  ] 
limitations  thereof,  to  take  and  receive  the  rents,  issues,  and  profits 
thereof  for  and  during  the  term  of  his  and  their  natural  life 
and  lives  respectively ;  "  that,  of  coarse,  alludes  to  the  two  other 
nephews,  John  and  William,  who  also  had  life  estates  after  the 
death  of  James  D.  Potts,  provided  that  James  D.  Potts  did  not 
leave  any  issue  male  to  take  under  the  limitations ;  **  and  after  the 
decease  of  the  last  of  said  last  mentioned  tenants  for  life  as  shall 
become  seized  in  manner  aforesaid,  or  if  none  of  them  shall  so 
become  seized,  then  from  and  after  the  decease  of  the  said  James 
D.  Potts,  second  son  of  the  said  William  Potts,  upon  trust  to  grant, 
assign,  and  convey  said  terms  for  years,  and  said  right  and  title  to 
ihe  printing  and  publishing  Saunders's  News-Letter,  to  such  person 
or  persons  as  shall  then  become  seized  of  said  real  or  freehold 
estates  under  any  of  the  limitations  aforesaid,  their  executors, 
administrators,  or  assigns." 

Now  no  one  can  dispute  that  upon  the  death  of  James  Potts, 
which  took  place  in  1844,  the  person  then  entitled  to  the  real 
estate  imder  the  limitations  of  the  will  was  the  respondent  He  is 
the  person  who  in  point  of  fact  answers  the  description  in  the  will. 
The  appellant  never  answered  that  description,  for  he  was  only 
entitled  to  an  estate  in  the  chattel  property,  if  he  became  seized  of 
the  real  estate,  and  he  never  became  entitled  to  the  real  estate, 
because  there  being  a  son  of  an  elder  son  of  James  David  Potts, 
that  descendant  took  the  real  estate,  and  intercepted  the  limitation 
under  which  the  appellant  would  claim  the  estate.  Then  what  is 
the  construction  of  law  on  this  point  ?  Were  there  any  persons 
entitled  for  life,  who  became  seized  of  the  real  estate  ?  Certainly 
not.  Then  what  does  the  testator  say  ?  "  That  if  none  of  them 
shall  80  become  seized,  then  from  and  after  the  decease  of  the  said 
James  David  Potts,"  it  shall  go  to  a  person,  whose  ^description  is  I  *686  ] 
answered  by  the  plaintiff  (the  respondent)  onljy.  What  the  testator 
said,  is  that  the  said  James  David  Potts  shall  have  the  estate,  and 
shall  be  the  owner  of  the  chattel  property,  for  liie ;  and  upon  his  death, 
if  there  shall  be  no  person  who  shall  be  entitled  to  the  real  estate 
for  life,  then  it  (the  chattel  property)  shall  go  to  the  person  entitled 
to  the  real  estate  under  the  limitations  of  the  will.  Is  not  that  the 
plaintiff?  I  can  hardly  conceive  a  case  which  is  more  clear,  or 
where  the  expressions  used  by  the  testator  are  more  unambiguous. 
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Potts     •  If  there  is  any  confusion  at  all,  it  arises  from  the  mode  of 

Potts.       inter-mixing  estates  for  life,  and  which  in  point  of  fact,  looking  to 

this  part  of  the  will  only,  would  appear  to  come  from  limitations  in 

tail  which  could  never  arise  at  all,  if  the  limitation  to  James  David 

Potts  took  effect. 

That  is  the  whole  of  the  case.  The  grounds  on  which  the  learned 
Judge  in  the  Court  below  has  decided  this  case  are,  as  it  appears  to 
me,  perfectly  unanswerable  in  point  of  construction  of  the  will,  and 
not  at  all  met  by  any  of  the  authorities  which  have  been  referred  to. 
We  have  been  referred  to  cases  where  there  is  no  clear  intention 
expressed  in  favour  of  a  particular  party,  and  which  all  proceed 
upon  the  ground  that  the  expressions  used  did  not  convey  a  clear 
intention  in  favour  of  the  party. 

Under  these  circumstances,  I  move  that  your  Lordships  affirm 
the  judgment  of  the  Goubt  below. 

Lord  Gampbell  : 

I  am  entirely  of  the  same  opinion.  From  the  explanation  which 
has  been  given  by  my  noble  and  learned  friend,  it  appears  quite 
clear  to  me  that  the  plaintiff  (the  respondent)  is  the  only  party  that 
answers  the  description  of  the  person  who  is  entitled  to  the  estates 
mentioned  in  the  will.  What  is  contended  for  on  the  part  of  the 
[  *686  ]  appellant  might  be  done  by  the  testator,  but  *I  cannot  conceive 
language  more  clear  or  unequivocal  than  the  expression  of  hia 
intention  the  other  way.  I  quite  agree  in  what  has  fallen  from  my 
noble  and  learned  friend,  and  concur  with  him  in  the  opinion  that 
the  judgment  below  should  be  affirmed. 

It  was  accordingly  ordered  that  the  appeal  be  dismissed,  and  the 
decree  affirmed,  with  costs. 


IN  THE  COURT  OF  EXCHEQUER. 


1846.  EU8SELL  V.   LED8AM  and  Others  (l). 

IJxefuiqver.  (14  Meeeon  &  Welsby,  574—689 ;  S*  C.  14  L.  J.  Ex.  353.) 

Pabke,  B.  Original  letters  patent  for  a  term  of  foiirteen  years  were  dated  on  the 

I  14  M.  &  W.  26th  of  February,  1825,  and  renewed  letters  patent  were  dated  on  the 

^^^  ^  26th  of  February,  1839.    Held,  that  the  day  of  the  date  must  be  reckoned 

inclusively,  and  that  the  former  term  expired  on  the  26th  of  February, 

(1)  Many  of  the  points  argued  and  c.  83,  and  are  now  of  no  value.  But 
decided  in  this  case  turned  on  the  con-  it  is  thought  desirable  to  preserve  the 
struction  of  the  Act  6  &  6  Will.  IV.      whole  of  the  report  of  the  case  in  the 
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1839,  and  consequently  the  renewed  letters  patent  were  granted  after  the      Buabbll 
original  letters  patent  had  expired  (1) .   Benewed  letters  patent  granted  under  «. 

5  &  6  Will.  IV.  c.  83,  s.  4,  are  not  void  if  dated  after  the  expiration  of  the       Lbdbam. 
term  for  which  the  original  letters  patent  were  granted,  but  may  be  granted 
by  the  Crown  after  the  expiration  of  that  term,  provided  the  preliminary 
steps  which  the  fourth  section  of  the  Act  requires  to  be  taken  by  the 
patentee  were  complied  with  before  that  term  ended. 

Parties,    however,    who   use   the   invention    in  the  interval  are  not 
responsible. 

Casb  for  the  infringement  of  a  patent. 

[The  pleadings  and  facts  of  the  case  appear  sufficiently  from  the 
following  extracts  from  the  considered  judgment  of  the  Court  of 
Exchequer  and  from  the  report  of  the  case  in  the  House  of  Lords, 
infra,  p.  246.] 

The  judgment  of  the  Coukt  was  delivered  by  [  i78  ] 

Pares,  B.: 

Several  questions  of  importance  arose  and  were  discussed  in  this 
case,  which  was  argued  during  the  last  Term. 

It  was  an  action  for  the  infringement  of  a  patent,  in  which  the 
plaintiff  had  a  verdict,  subject  to  a  question  reserved  by  my  brother 
Aldbbson  on  the  seventh  and  ninth  pleas. 

A  motion  for  a  new  trial  was  also  made,  on  the  ground  that  the 
verdict  was  against  evidence,  on  the  issues  on  the  novelty  and  on 
the  infringement  of  the  patent. 

These  two  questions  are  of   much    importance  and  were  very       [679] 
fully  and  ably  discussed.    We  have  considered  them,  and  are  of 
opinion  that  the  invention  was  new,  and  we  have  also  come  to  the 
conclusion  that  the  defendant  has  been  guilty  of  an  infringement. 
♦  ♦  ♦  *  ♦ 

The  next  question  arises  on  a  point  reserved  at  the  trial  on  the  [  <^8i  ] 
eyidenee  in  support  of  the  seventh  plea.  That  plea  was,  that  the 
second  or  renewed  letters  patent  were  granted  after  the  expiration 
of  the  term  of  fourteen  years  granted  by  the  first  letters  patent ; 
the  replication  took  issue  on  that  allegation;  and  the  proof  was, 
that  the  original  letters  patent  were  dated  on  the  26th  February, 
1825,  the  second  on  the  26th  February,  1889  ;  and  the  question  is 
whether  the  day  of  the  date  of  the  first  letters  patent  was  inclusive 
*or  exclusive.    The  usual  course  in  recent  times  has  been  to       [  *^82  ] 

House  of  Lords  and  some  portions  of  proceedings  in  the  Exchequer  Chamber 

the  judgment  of  the  Court  of  Ex-  appear  to  be  now  obsolete. — J.  G.  P. 

chequer.    The  omitted  poi-tions  of  the  (1)  See  Williams  v.  Naeh  (1859)  28 

judgment  of  the  Court  of  Exchequer  Beav.  93, 
and  the  whole  of  the  report  of  the 
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construe  the  day  exclusively,  whenever  anything  was  to  be  done 
in  a  certain  time  after  a  given  event  or  date ;  and  consequently  the 
time  for  enrolling  a  specification  within  the  six  months  given  by 
the  proviso  is  reckoned  exclusively  of  the  day  of  the  date ;  and 
many  other  instances  are  collected  in  the  cases  of  Webb  v.  Fcnr- 
matter  (i)  and  Young  v.  Higgon  (2).  But  in  this  case  the  question  is 
when  the  term  given  by  the  patent  commences ;  and  the  same  rule 
would  apply  as  to  the  commencement  of  the  term,  which  even  if  it 
is  to  run  from  the  date  of  the  lease  includes  the  day  of  the  date. 
It  was  asked  by  Mr.  KeUy  whether  if  there  had  been  an  imitation 
of  the  invention  on  the  day  the  patent  was  dated,  it  would  have 
been  an  infringement  of  it ;  and  we  have  no  doubt  that  the  answer 
ought  to  be,  that  it  would ;  and  if  so  the  day  of  the  date  would 
be  included,  and  the  patent  would  expire  at  midnight  on  the 
26th  February,  1839,  for  the  law  never  takes  notice  of  the  fraction 
of  a  day,  except  where  there  are  conflicting  rights  between  subjects. 
We  are  therefore  of  opinion  that  the  verdict  on  the  issue  of  the 
seventh  plea  must  be  entered  for  the  defendant,  pursuant  to  the 
leave  reserved. 

[A  writ  of  error  having  been  brought  upon  the  judgment  of  the 
Court  of  Exchequer,  the  judgment  was  affirmed  in  the  Exchequer 
Chamber  on  February  7th,  1847  (8).] 


IN    THE    HOUSE    OF    LORDS. 


1848. 
July  11. 

Loid 

OOTTENHAM, 
L.C. 

Lord 
BBOUOHAlf. 

[  1  H.  L.  C. 

687] 


DANIEL  LED8AM  v.  JAMES  EUSSELL. 

(1  H.  L.  C.  687—702.) 

There  is  notliing  in  the  statute  5  &  6  Will  lY.  c.  83  (4)  to  fetter  the 
discretion  of  the  Crown  in  the  renewal  of  letters  patent,  except  the  length 
of  time  for  which  that  renewal  is  to  be  granted. 

The  Grown  is  not  restricted  as  to  the  time  within  which  it  may  act  upon 
the  report  of  the  Judicial  Committee  of  the  Privy  Council,  and  renewed 
letters  patent  are  not  void,  because  they  are  dated  after  the  expiration  of 
the  original  letters  patent. 

This  was  a  writ  of  error  upon  a  judgment  of  the  Goort  of 
Exchequer  Chamber,  affirming  a  judgment  of  the  Court  of 
Exchequer.     Upon  the  26th  of  February,  1825,   a  patent  was 

(i)  49  B.  H.  690  (3  M.  &  W.  473).  signs  and  Trade  Marks  Act,  1883  (46 

(2)  6  M.  &  W.  49.  &  47  Vict,  c.  57).    See  now  s.  25  of 

(3)  16  M.  &  W.  633.  that  Act.— J.  O.  P. 

(4)  Bepealed  by  the  Patents,  De- 
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granted  to  ComeliuR  Whitehouse  lor  ''certain  improvements  in      Ledsam 

manufactaring  tubes  for  gas  and  other  parposes."     On  the  9th  of      bussell. 

April,  1835,  James  Bassell  became  the  assignee  of   the  patent, 

which  was  soon  afterwards  *the  subject  of  much  litigation,  but  it        [*688  ] 

was  finally  maintained.     In  the  year  1888,  a  petition  was  presented 

to  the  Queen,  praying  for  the  extension  of  the  term  of  the  patent. 

This  petition  was  referred  to  the  Judicial  Committee  of  the  Privy 

Council,   and  the  hearing  upon   it  took    place  on  the  12th   of 

December,  1888,  when  the  Lords  of  the  Committee  expressed  an 

opinion  favourable  to  the  application;  and  on  the  same  day  the 

Committee  made  a  report,  formally  declaring  that  opinion.    This 

report  was  submitted  to  the  Queen,  and  her  Majesty  in  Council,  on 

the  4th  of  February,  1889,  approved  of  it,  and  ordered  the  warrant 

for  new  letters  patent  for  the  term  of  six  years  to  be  prepared. 

This  warrant  was  signed  on  the  7th  of  February,  1889,  and  on  the 

26th  of  February  the  new  letters  patent  were  duly  sealed  and 

issued. 

The  order  on  the  report  of  the  Judicial  Committee  recited  the 
reference  to  the  Lords  o|  that  Committee,  and  stated  ''  their  Lord- 
ships do  agree  humbly  to  report  to  your  Majesty  as  their  opinion 
that,  in  case  your  Majesty  should  so  think  fit,  a  further  extension 
of  the  letters  patent  already  obtained,  should  be  granted  to  the 
said  James  Bussell,  in  whom  the  legal  interest  in  such  letters 
patent  is  now  vested,  upon  the  securing  to  Cornelius  Whitehouse 
aforesaid,  the  original  inventor,  an  annuity  of  500Z.  sterling  per 
annum,  as  long  as  the  said  extension  of  the  said  letters  patent  shall 
last,  and  that  such  extension  should  be  for  the  term  of  six  years 
from  and  after  the  expiration  of  the  term  in  the  original  letters 
patent."  The  warrant  for  the  preparation  of  the  new  letters  patent 
contained  the  same  recital,  and  both  declared  her  Majesty's 
adoption  of  the  report,  and  ordered  accordingly. 

In  July,  1841,  Bussell  filed  a  bill  against  Ledsam  and  others, 
alleging  the  grants  of  the  original  and  renewed  patents,  and 
charging  them  with  an  infringement  thereof,  and  praying  for  an 
account.  The  novelty  and  usefulness  of  the  invention  being  dis- 
puted, the  injunction  was  refused.  ^Bussell  then  commenced  an  [  *689  ] 
action  in  the  Court  of  Exchequer,  in  which  he  set  forth  his  title  as 
assignee  of  the  patent,  the  proceedings  in  the  Privy  Council,  and 
the  renewal  of  the  patent,  and  averred  that ''  from  the  making  of 
the  said  letters  patent,  the  said  annuity  of  five  hundred  pounds  has 
been  duly  secured  to  the  said  C.  W.,  according  to  the  true  intent 
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LK08AX      and  meaning  of  the  said  letters  patent,  and  of  the  proviBO  in  that 
BuMSLL.     behalf  in  the  said  new  letters  patent  contained." 

The  defendants  pleaded  Not  guilty,  and  several  special  pleas; 
the  seventh  and  ninth  of  which  alone  formed  the  sabject  of  discns- 
sion  en  this  writ  of  error.  The  seventh  plea  alleged  that  the  new 
letters  patent  were  void,  as  being  granted  after  the  expiration  of 
the  term  granted  by  the  first  patent,  and  the  ninth,  that  the 
annuity  of  five  hundred  pounds  had  not  been  duly  secured  to  the 
said  Whitehouse  from  the  making  of  the  new  letters  patent, 
according  to  the  intent  and  meaning  of  the  said  letters,  and  of  the 
proviso  in  that  behalf  contained. 

The  cause  came  on  for  trial  before  Mr.  Baron  Alderson,  on  the 
7th  of  December,  1848,  and  continued  till  the  4th  day,  when  it  was 
postponed  on  account  of  the  illness  of  one  of  the  jury,  and  resumed 
on  the  24th  of  June,  1844.  A  verdict  was  found  for  Bussell,  but 
leave  was  reserved  for  the  defendants  to  move  to  enter  a  verdict 
for  them  on  the  seventh  and  ninth  pleas.  Bussell  also  had  leave 
to  move  to  enter  judgment  on  the  seventh  plea,  non  obstante  vert- 
dictOf  in  case  the  Court  should  think  that. on  that  plea  the  verdict 
must  be  entered  for  the  defendants.  Bules  were  accordingly 
obtained,  and  were  argued  in  Trinity  Term,  1845.  The  Coubt 
gave  judgment  for  Bussell  (i).  The  defendants  then  brought  a 
writ  of  error  in  the  Exchequer  Chamber,  where  the  judgment  was 
alBirmed  (2).  The  present  writ  of  error  was  then  brought. 
[  690  ]  The  grounds  of  error  relied  on  here,  were,  among  others,  that 

the  5  &  6  Will.  lY.  c.  88,  did  not  authorise  the  grant  of  an  exten- 
sion of  a  patent  to  the  assignee  of  an  original  patentee ;  that  the 
declaration  did  not  show  that  an  application  for  the  renewal  of  the 
patent  was  made  and  prosecuted  with  effect  before  the  expiration  of 
the  original  term ;  that  the  securing  of  five  hundred  pounds  per 
annum  to  Whitehouse  was  a  condition  precedent  to  a  valid  renewal, 
and  was  not  shown  to  have  been  performed ;  that  the  patent  had 
expired  before  the  grant  of  the  new  letters  patent,  and  that  such 
new  letters  were  therefore  void;  and  that  these  letters  patent 
granted  a  renewal  on  a  condition  subsequent,  whereas  the  recom- 
mendation of  the  Lords  of  the  Committee  was  for  a  renewal  on  a 
condition  precedent,  and  that  the  renewal  was  therefore  void. 

Mr.  M,  D.  Hill  and  Mr.  Hindmarch  for  the  plaintiff  in  error : 
There  is  nothing  to  show  that  the  application  for  the  renewal 

(1)  14  M.  &  W.  674,  mpray  p,  244.  (2)  16  M.  &  W.  633. 
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of  the  patent  was  prosecuted  with  effect,  and,  consequently,  the  liKosAM 
Privy  Council  had  no  authority  to  make  a  report  to  the  Grown,  rumblu 
recommending  a  renewal. 

(LoBD  BBonoHAM  :  I  think  the  matter  stands  thus :  that  supposing 
an  application  for  the  renewal  of  a  patent  is  not  prosecuted  with 
effect,  according  to  the  statute,  though  the  Privy  Council  may  have 
the  right  to  make  a  report,  there  is  no  use  in  making  it.) 
«  «  «  «  « 

Then  as  to  the  annuity  to  Whitehouse.  The  securing  of  that  [693] 
annuity,  was  by  the  Lords  of  the  Judicial  Committee  made  a 
condition  precedent  to  the  grant  of  the  renewal  of  the  patent.  The 
applicant  himself  did  not  perform  all  that  was  required  of  him,  and 
all  that  it  was  in  his  power  to  perform  as  conditions  for  obtaining 
a  renewal  of  the  patent,  for  he  did  not  secure  this  annuity  to 
Whitehouse.  The  non-performance  of  that  condition  is  an  objec- 
tion to  the  renewal  of  the  patent,  but,  even  if  that  condition  had 
been  performed,  the  declaration  is  bad  for  not  showing  it  to  have 
been  performed. 

(LoBD  Bbouohah  :  Is  the  Crown  so  far  bound  by  the  report  of  the 
Judicial  Committee,  as  to  see  that  every  one  of  its  recommendations 
is  carried  into  effect?) 

Certainly ;  and  it  would  be  most  dangerous  if  it  should  be  other- 
wise. There  is  a  vast  difference  between  the  grant  of  an  original 
patent,  and  the  extension  of  a  patent.  The  act  of  the  Committee 
is  a  judicial  act,  and  the  Crown  is,  therefore,  bound  by  it.  The 
Crown  could  not  grant  an  extension  of  a  patent  contrary  to  the 
report  of  the  Committee.  « 

(LoBD  Bboughah  :  The  Act  says  the  Judicial  Committee  may 
report  to  his  Majesty,  and  his  Majesty  is  authorised,  if  he  shall 
think  fit,  to  grant  new  letters  patent  *for  a  term  not  exceeding  [  •698  ] 
seven  years.  If  it  was  meant  that  the  Crown  was  to  be  bound  by 
the  report,  the  Act  would  have  said  that  the  Committee  should 
report  for  what  term  the  extension  might  take  place,  and  that  the 
Crown  should  then  grant ''  for  such  term  as  aforesaid.") 

That  supposition  leads  the  argument  to  an  extreme  length.  The 
Committee  reports  that  the  Crown  may  grant  a  renewed  patent  for 
six  months.  Could  the  Crown,  on  such  a  report,  grant  it  for  seven 
years  ?    It  could  not.     The  Crown  must  act  in  pursuance  of  the 
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LBDftAM  report,  and  must  see  that  what  has  been  required  by  the  Judicial 
RUB8BLL.  Committee,  as  a  condition  for  the  renewal  of  the  patent,  has  been 
complied  with,  and  the  plaintiff,  in  a  case  of  this  kind,  must  aver 
performance  of  such  a  condition.  The  plaintiff  in  error  is  entitled 
here  to  take  any  objection  to  the  declaration  which  in  the  Court 
below  might  have  been  taken  on  general  demurrer,  unless  the 
finding  on  the  issue  in  the  Court  below  should  prevent  him.  There 
is  no  such  finding  here.  If  therefore  a  condition  precedent  can  be 
shown  to  exist,  and  if  the  declaration  does  not  show  it  to  have  been 
performed  prior  to  the  making  of  the  renewed  grant,  that  is  sufficient 
to  invalidate  the  grant.  That  is  the  case  with  respect  to  the  securing 
of  the  annuity.  It  is  clear  that  the  condition  must  be  performed. 
That  is  so  even  in  the  case  of  the  Crown's  prerogative  of  pardon. 
If  the  party  pardoned  should  not  perform  the  condition  of  the 
pardon,  as  for  instance  that  of  transportation,  the  original  sentence 
would  be  restored  to  its  full  effect,  or  rather  the  pardon  itself  would 
be  without  effect. 

(LoBD  Bbougham  :  The  power  of  the  Crown,  in  that  case,  rests  on 
the  common  law.  Here  it  is  the  creature  of  statute,  and  it  has 
been  repeatedly  changed.) 

But  here  the  statute  requires  the  performance  of  certain  conditions, 
and  in  this  case  there  is  no  allegation  of  the  performance  of  this 
[  •ew  ]  condition  of  the  grant  of  the  annuity.  *As  that  is,  even  on  the 
face  of  the  warrant  for  the  renewal,  a  condition  precedent  to  the 
renewal  of  the  patent,  the  want  of  such  an  allegation  makes  the 
declaration  defective.    ♦     *     * 

Mr.  M.  Smith  and  Mr,  Webster,  for  the  defendants  in  error, 
were  not  called  upon. 

The  Lord  Changellob  : 

My  Lords,  I  am  not  at  all  surprised  to  find  that  the  judgments 
of  the  Courts  of  Exchequer  and  Exchequer  Chamber  were  adopted 
with  the  unanimous  concurrence  of  the  learned  Judges  who  were 
present  at  the  time  of  pronouncing  those  judgments ;  because  after 
attending  to  all  the  learned  and  ingenious  arguments  which  have 
been  addressed  to  your  Lordships'  House  in  support  of  the  case  of 
the  plaintiff  in  error,  it  does  not  appear  to  me  that  any  real  doubt 
can  remain  as  to  the  propriety  of  the  decision  of  the  Coubt  below. 
It  appears  in  the  case  of  the  defendant  in  error,  that  the  plaintiff 
in  error  intended  to  take  only  two  points,  it  being  stated,  **  Take 
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notice,  that  a  writ  of  error  has  been  allowed  in  this  cause,  and  that      Lidsam 
the  following  are  the  grounds  of  error  which  will  be  argued  :  First,      buss'bll. 
that  on  the  seventh  plea  judgment  has  been  given  for  the  plaintiff, 
notwithstanding  the  verdict  found  for  the  defendants  on  the  same 
plea,  whereas  such  judgment  should  have  been  given  for  the 
defendants ;   the  same  plea,  and  the  matters  therein  stated,  dis- 
closing a  valid  defence  in  the  law,  viz.,  that  the  letters  patent  in 
the  declaration  secondly  stated,  were  granted  after  the  expiration 
of  the  term  of  fourteen  years,  *granted  by  the  letters  patent  in  the      C  ^^^^  ] 
declaration  first  mentioned:    Secondly,   that  the  declaration    is 
insn£Scient,  a  prolongation  of  the  term  granted  by  the  original 
letters  patent  not  being  by  law,  at  the  time  of  the  granting  of  the 
letters  patent,  in  the  declaration  secondly  mentioned,  capable  of 
being  granted  to  the  assignee  of  the  origiaal  letters  patent "  (i). 

Those  were  the  two  points  that  originally  were  intended  to  be 
brought  under  the  consideration  of  this  House.  They  have  since 
been  added  to  by  a  supplementary  paper,  by  which  another  reason 
has  been  assigned,  namely,  "  That  the  declaration  shows  that  the 
recommendation  by  the  Judicial  Committee  to  her  Majesty  to  grant 
an  extension,  was  conditional  upon  the  plaintiff  below  first  securing 
an  annuity  to  a  Cornelius  Whitehouse,  the  inventor.  The  condition 
contained  in  the  report  of  the  Judicial  Committee  being  therefore  a 
condition  precedent,  the  new  patent  is  void,  if  it  was  not  performed 
previous  to  the  making  of  the  patent,  and  the  declaration  is  bad, 
because  it  does  not  show  that  the  condition  was  so  performed." 

Now,  my  Lords,  upon  the  first  points  which  were  originally 
intended  to  be  taken,  it  is  clear  that  they  must  turn  upon  the 
construction  of  the  Act  of  Parliament,  and  all  the  clauses  necessary 
to  be  adverted  to  for  the  purpose  of  showing  that  the  construction 
pat  upon  the  Act  by  the  Court  below  is  correct,  are  the  first  and  the 
foorth  sections. 

By  the  first  section  it  is  enacted,  ^'  That  any  person  who,  as 
grantee,  assignee,  or  otherwise,  has  obtained,  or  who  shall  hereafter 
obtain  letters  patent,  may,  if  he  thinks  fit,  enter  a  disclaimer  of 
any  part."  The  object  of  referring  to  that  clause  is  that  it  takes 
notice  of  the  person  to  whom  the  letters  patent  are  granted,  whether 
he  be  grantee,  assignee,  or  otherwise,  of  the  patent. 

Then  you  come  to  the  clause  in  question,  the  fourth,  which 
provides  **  That  if  any  person  who  now  hath,  or  shall  hereafter 

(1)  As  to  this  point  see  now  the  Act,  1883  (46  &  47  Vict.  c.  57),  ss.  26 
Patents,    Designs  and  Trade  Marks      and  46. — J.  G.  P. 
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LBD0AM  obtain,  any  letters  patent  as  aforesaid.*'  The  first  'qnestion  raised 
BuwBLL.  ^8»  *o  what  does  the  word  "  aforesaid  "  refer  ?  The  Jadges  in  the 
[  *696  ]  Court  below  have  construed  it  to  refer  to  the  description  of  persons 
entitled  to  the  letters  patent,  that  is  to  say,  to  the  persons  who,  as 
grantees,  assignees,  or  otherwise,  may  be  entitled  to  the  letters 
patent ;  and  that  appears  to  be  the  only  construction  by  which  any 
sense  can  be  derived  from  the  words  so  used — those  are  the  persons 
"aforesaid.*'  If  we  look  through  the  prior  part  of  the  Act  of 
Parliament,  we  do  not  find  any  person  entitled  to  the  benefit  of  the 
patent,  except  those  described  in  the  first  clause.  The  first  clause 
does  contain  a  description  of  the  persons  who  are  entitled  to  the 
benefit  of  it.  Then,  if  that  be  so,  this  clause  must  be  read  thus : 
'*  That  if  any  person  who  now  hath  or  shall  hereafter  obtain  any 
letters  patent,  or  who  is  grantee,  assignee,  or  otherwise,  thereof/' 
and  that  would  dispose  entirely  of  one  of  the  grounds  upon  which 
this  matter  is  brought  under  your  Lordships'  consideration. 

Then  we  come  to  the  other  and  far  more  important  one,  which 
is,  the  fact  of  the  new  grant  not  having  been  made  until  a  day  after 
the  period  at  which  the  first  grant  would  expire,  because,  although 
it  bears  date  the  same  day,  yet  there  is  a  day  between  the  expiration 
of  the  former  grant  and  the  day  when  the  new  grant  was  made. 

It  is  said  that  the  clause  of  the  Act  of  Parliament  does  not 
authorise  the  Grown  to  grant  new  letters  patent  after  the  period  at 
which  the  former  letters  patent  have  expired,  and,  consequently, 
that  the  Crown  has  exceeded  the  power  given  to  it  under  the  Act 
of  Parliament,  which  was  merely  the  power  under  certain  circum- 
stances, according  to  the  terms  of  the  Act,  of  granting  new  letters 
patent  for  the  protection  of  the  patentee  during  a  certain  period. 

The  conclusion  of  the  section  is  that  the  Crown  is  to  be  at  liberty 
to  refer  the  petition  to  the  Lords  of  the  Judicial  Committee  of  the 
Privy  Council,  who  are  to  make  a  report  to  the  Crown.  It  provides 
[  *697  ]  the  mode  in  which  the  Judicial  ^Committee  of  the  Privy  Council 
is  to  hear  the  application,  and  after  hearing  it,  to  make  a  report ; 
and  we  find  these  words  (his  Lordship  read  the  section)  (i). 

In  order  to  authorise  the  Crown  to  grant  an  extension  of  the 
term  of  any  letters  patent,  according  to  the  terms  of  this  clause, 

(1)  The     section     empowered     tlie  extension    shall    be    granted    if   the 

Crown,  *'  if  he  shall  thxdk  fit  to  grant  application  by  petition  shaU  not  be 

new  letters  patent  for  the  said  inven-  made  and  prosecuted  with  effect  before 

tion  for  a  term  not  exceeding  seven  the  expiration  of  the  term  originally 

years  after  the  expiration  of  the  first  granted  in  such  letters  jKitent.'* 
term,    .    .    .    provided  that  no  such 
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there  mnst  be  a  report  of  the  Judicial  Committee  of  the  Privy      Lbdsam 

Cooncil  in  favour  of  such  extension  of  the  letters  patent.    When      buwelu 

the  report  has  been  so  made,  the  only  limit  to  this  discretion  of  the 

Crown  is,  that  the  renewal  shall  not  exceed  the  term  of  seven  years 

from  the  period  of  the  expiration  of  the  first  patent.    There  is  no 

limit  upon  the  discretion  of  the  Crown,  or  the  right  of  the  Crown 

in  renewing  the  letters  patent,  further  than  that  restriction  as  to  the 

period  of  seven  years.    The  Crown  cannot  be  bound  beyond  the  terms 

of  the  Act  of  Parliament.    The  Act  imposes  no  other  limit  upon  the 

Crown  than  the  period  f or""  which  the  new  letters  patent  are  to  be 

granted.    Therefore  if  there  was  any  doubt  as  to  the  construction 

of  the  Act  generally,  or  if  it  was  capable  of  being  construed  in  the 

way  contended  for  by  the  plaintiff  in  error,  it  appears  to  me  that 

this  clause  removes  all  doubt,  because  the  proviso  does  not  apply 

to  what  the  Crown  is  to  do,  but  it  applies  to  the  right  of  the  party 

asking  for  the  extension  of  the  patent.    It  is  ''provided  that  no 

such  extension  shall  be  granted,  if  the  application  by  petition  shaU 

not  be  made  and  prosecuted  with  effect  before  the  expiration  of  the 

term  originally  granted  in  such  letters  patent." 

The  question  is,  to  what  extent  does  the  expression  ''  expiration  of 
the  term,"  limit  the  authority  of  the  Crown  given  by  this  notice  ? 
Does  it  limit  the  power  of  the  Crown  ?  Certainly  not.  What  then 
does  it  do  ?  It  prevents  the  party  from  taking  the  benefit  of  the 
Act  of  Parliament  unless  he  does  something.  In  order  to  entitle 
himself  to  have  the  benefit  of  the  new  grant  of  letters  patent  by 
the  Grown,  he  must  make  the  application  for  that  new  grant,  and 
prosecute  the  application  with  effect  ^before  the  expiration  of  the  [  *698  } 
term  originally  granted  in  such  letters  patent.  In  this  case  he  did 
so.  He  applied  before  the  expiration  of  the  term  originally  granted 
in  such  letters  patent,  and  he  proved  his  case  to  the  satisfaction  of 
the  Judicial  Committee  of  the  Privy  Council ;  and  the  Committee  made 
a  report  that  a  further  extension  of  the  term  in  the  said  letters  patent 
ought  to  be  granted.  It  is  not  possible,  looking  through  the  whole 
of  this  clause,  to  find  any  restriction  upon  the  power  of  the  Crown 
with  respect  to  the  granting  of  new  letters  patent  for  a  period  not 
exceeding  seven  years.  That  has  been  the  construction  of  the  Court 
below,  and  it  is  the  only  possible  construction  which,  consistently  with 
the  terms  used  by  the  Act  of  Parliament,  could  have  been  adopted. 
That  being  the  case,  that  objection  has  -no  foundation  whatever. 

I  have  already  disposed  of  the  other  point,  namely,  the  question 
as  to  the  assignees  and  grantees.    I  have  said  that  the  construction 
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to  b^  put  upon  the  fourth  clause  ought  to  be  that  the  party  intended 
BuasBLL.  to  be  described  here  by  the  word  ''  aforesaid/'  may  be  a  grantee  or 
assignee,  a  party  competent  to  enjoy  or  obtain  the  benefit,  a  party 
who  has  patent  rights,  which  he  may  be  disposed  to  apply  to  the 
Crown  to  have  further  extended. 

Then  comes  the  last  and  only  remaining  point,  namely,  that  the 
Judicial  Committee  of  the  Privy  Council  intended  by  the  report  to 
her  Majesty,  that  there  should  be  a  provision  made,  before  the 
granting  of  the  new  letters  patent,  to  secure  a  certain  sum  to 
Cornelius  Whitehouse,  the  inventor,  and  that  the  declaration  does 
not  state  that  that  was  done. 

What  the  declaration  does  state  upon  that  subject  is  this — "  That 
from  the  making  of  the  said  letters  patent,  and  thence  hitherto  the 
said  annuity  of  6001.  sterling  per  annum  has  been  duly  secured  to 
the  said  Cornelius  Whitehouse,  according  to  the  true  intent  and 
[  *699  ]  meaning  of  ^the  said  letters  patent,  and  of  the  proviso  in  that 
behalf  in  the  said  new  letters  patent  contained." 

In  the  view  which  I  take  of  this  case,  it  is  not  material  in  what 
way  it  is  stated  in  the  declaration,  because  I  can  find  nothing  in  the 
Act  of  Parliament  which  authorises  the  Judicial  Committee  of  the 
Privy  Council  to  impose  any  terms,  or  to  make  any  recommendations 
to  his  Majesty  with  respect  to  the  parties  seeking  for  the  grant  of 
the  new  letters  patent,  except  the  fact  of  whether  the  letters  patent 
shall  be  extended  or  not.  The  payment  of  this  600L  is  a  matter 
between  the  assignee  and  the  original  inventor.  What  the  Judicial 
Committee  is  to  report  upon  is  merely  as  to  matters  between  the 
public  and  the  party  applying,  whether  the  party  applying  for  the 
new  letters  patent  has  made  out  a  case  as  against  the  public  to  have 
the  old  letters  patent  renewed.  But  as  to  imposing  any  condition 
upon  the  Crown,  which  has  otherwise  the  right  to  make  the  grant, 
there  is  nothing  in  the  Act  to  restrain  the  Crown  from  exercising 
any  discretion  it  pleases.  If  this  objection  could  prevail,  it  would 
be  upon  this  ground,  that  the  Crown  had  no  right  to  make  the  new 
grant  unless  upon  the  terms  recommended  by  the  Judicial  Com- 
mittee, in  other  words,  that  if  terms  were  recommended  by  the 
Judicial  Committee,  the  Crown  must  be  bound  by  them.  If  we 
look  to  the  Act  of  Parliament  which  regulates  the  mode  in  which 
the  Crown  is  to  exercise  the  right  of  granting  an  extension  of  a 
patent,  there  is  nothing  that  I  can  find  in  any  of  the  clauses  of  the 
Act,  which  at  all  interferes  with  the  discretion  of  the  Crown.  If  there 
is  any  matter  in  dispute  with  respect  to  the  patent  which  is  brought 
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before  the  Judicial  Committee,  the  right  of  the  Grown  is  not      ledbam 
restricted  or  confined  by  any  thing  which  that  Court  has  done,      bussbll. 
What  the  Act  of  Parliament  meant  the  Judicial  Committee  should 
do,  was  merely  to  recommend  that  the  Crown  should  grant  an  exten- 
sion of  the  term,  or  not,  and  if  an  extension  was  ^recommended  to  be       [  *700  ] 
granted,  then  it  was  to  be  kept  within  certain  limits.     That  is  the 
only  restriction  which  the  Act  of  Parliament  imposes  upon  the  Crown. 
Upon  these  grounds,  my  Lords,  I  think  that  the  judgment  of  the 
GouBT  below  should  be  affirmed. 

LoBB  Bbougham  : 

My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend. 
Afi  the  Act  of  Parliament  is  one  which  was  drawn  by  myself,  and 
which  vests  certain  powers  in  the  Judicial  Committee  of  the  Privy 
Council,  or  rather  in  the  Crown,  I  think  it  much  better  to  rest  the 
construction  of  that  Act  upon  the  opinion  of  my  noble  and  learned 
friend,  than  to  give  my  own  opinion  upon  it ;  but  at  the  same  time  I 
cannot  avoid  adding  that  my  opinion  is  very  clear  upon  the  point. 
I  might  state  what  was  my  intention  when  the  Act  was  introduced ; 
but  I  will  not  do  so.  We  have  now  only  to  consider  the  points  that 
have  been  brought  before  us ;  and  I  shall  not  say  any  more  upon  the 
Act  than  what  appears  to  me  to  be  its  proper  construction.  I  repeat 
that  I  entirely  agree  with  the  opinion  which  my  noble  and  learned 
friend  has  expressed.  I  have  every  reason  to  believe  that  the 
Legislature  itself,  and  not  merely  the  individual  who  framed 
the  Act,  meant  that  the  Judicial  Committee  was  to  do  something, 
namely,  to  inquire  into  the  expediency  of  the  granting  the  renewed 
letters  patent ;  (I  am  not  speaking  from  any  supposition  of  inten- 
tion, but  with  reference  to  the  words  of  the  Act  itself ;)  and  when 
the  Committee  had  done  that,  the  rights  of  the  Crown  would 
remain  the  same,  with  the  limitation  only  of  the  period  of  seven 
years,  as  that  within  which  the  renewal  of  the  patent,  if  made,  must 
be  restricted. 

I  entirely  agree  in  the  construction  which  has  been  put  upon  the 
Act  of  Parliament  in  the  Court  below  by  the  unanimous  judgment 
of  the  Court  of  Exchequer  Chamber,  from  which  this  writ  of  error 
is  prosecuted  before  your  *Lordships ;  and  I  am  of  opinion  that  on  [  •70i  ] 
the  first  point  there  can  be  no  doubt  that  the  plaintiffs  in  error  are 
not  entitled  to  the  judgment  which  they  seek. 

Upon  the  second  point  also  I  have  no  doubt  at  all.  When  we 
come  to  construe  the  Act  of  Parliament,  and  to  look  at  the  points 
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lbobam      which  have  been  raised  by  the  counsel  for  the  plainti£f  in  error, 

EuBSBLL.     however  ingeniously  they  may  have  been  raised,  I  consider  it  woold 

be  a  waste  of  time  to  call  upon  the  counsel  for  the  defendant  in 

error  for  an  answer  to  those  points.     The  second  point  is  with 

respect  to  the  limitation  of  the  time,  and  this  is,  that  the  old  patent 

should  not  have  been  allowed  to  expire  before  the  new  patent  was 

granted,  because  a  grant  of  a  new  patent,  after  the  original  is  at  an 

end,  cannot  be  called  an  extension.    When  we  come  to  construe  the 

Act  of  Parliament  with  respect  to  that,  I  do  not  think  it  requires 

that  the  old  patent  should  not  have  expired  before  the  renewal  was 

actually  granted.    There  is  no  pretence  for  saying  that  the  Act  of 

Parliament  binds  the  Grown  to  act  upon  the  application  of  a  party 

requiring  a  renewal  of  the  patents,  before  the  time  when  the  old 

patent  has  expired.     The  Act  requires  that  the  party  should  have 

proceeded  to  prosecute  his  claim  in  a  certain  way ;  that  he  should 

have  prosecuted  it  with  effect  before  the  expiration  of  the  term,  and 

there  is  an  obvious  reason  for  that,  because  it  might  happen  that 

the  Judicial  Committee  which  is  to  hear  the  evidence  and  make  the 

report,  might,  after  hearing  the  evidence  of  the  party  petitioning, 

be  of  opinion  that  there  was  not  sufficient  ground  shown  for  the 

renewal  of  the  letters  patent ;  and  therefore  it  is  that  the  party 

must  take  the  step  of  prosecuting  his  claim  with  effect  before  the 

Judicial  Committee,  before  the  renewal  of  the  letters  patent  can  be 

allowed  by  the  Crown.    That  is  the  only  limit.    Has  he  done  so 

here  ?    It  seems  to  me  that  he  has.    Then  having  done  so,  that  is 

[  •702  ]       all  that  he  is  required  to  do :  *that  is  one  of  the  limitations  upon 

the  Crown  in  granting  the  prayer  of  the  petition  for  the  renewal  of 

the  letters  patent.    The  other  limitation  is  that  it  shall  not  be  for 

more  than  seven  years ;  it  is  not  to  exceed  seven  years  after  the 

expiration  of  the  first  term. 

Then  as  to  the  securing  of  the  annuity  to  Whitehouse.  The 
Crown  has  nothing  to  do  with  any  agreement  between  individuals, 
it  has  only  to  do  with  this,  that  the  grant  shall  be  to  the  first  and 
true  inventor  thereof  (that  is,  of  the  thing  patented)  or  his  grantee 
or  assignee  at  the  time.  The  other  proviso  is  that  it  shall  not  be 
for  more  than  seven  years.  Monopolies  are  now  abolished,  and, 
therefore,  what  is  provided  for  in  the  new  Act  is  that  the  Crown 
shall  have  the  power,  upon  the  recommendation  of  the  Judicial 
Committee,  to  extend  the  period  for  the  term  of  seven  years  only. 
But  I  do  not  think  that  the  Crown  is  bound  to  grant  the  renewal  of 
the  patent  in  the  very  terms  that  are  stated  in  the  report  of  the 
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Lords  of  the  Privy  Council,  or  to  see  that  the  terms  mentioned  in      lkdsam 
that  report  have  been  complied  with.  Rumell. 

I  entirely  agree  with  all  the  learned  Judges  of  the  Court  below, 
and,  I  think,  that  as  this  writ  of  error  has  been  prosecuted,  we  shall 
do  well  to  give  judgment,  and  I  recommend  judgpient  to  be  given 
for  the  defendant  in  error,  with  costs. 

Jvdgment  affirmed^  with  coats. 


LOED   CAMOYS  v.  BLUNDELL(l).  i847. 

(1  H.  L.  C.  778-800.)  ^^Tsls' ^^* 

A  testator  devised  his  estates  on  trust  for  **  the  second  son  of  Edward       July  27. 

Weld,  of  Lnlworth,"  for  life,  with  remainders  to  his  sons  successively  in  

tail  male,  with  like  remainders  to  the  third  and  other  sons  (except  the   cottioihaii 
eldest)  of  the  said  Edward  Weld,  and  their  sons ;  with  remainders  to  the  j^q^      * 

first  and  other  sons  of  each  hrother  (except  the  eldest  brother)  of  the  said  t^^ 

!Edward  Weld  successively  in  tail  male;  with  like  remainders  to  the  second    Bbouoham. 
and  other  sons  (except  the  eldest)  of  Lady  Stourton,  **  one  of  the  sisters  of  Lord 

the  said  Edward  Weld.'*  Ltndhubst. 

There  was  not,  at  the  date  of  the  will  or  death  of  the  testator,  any  such  Lord 

person  as  Edward  Weld  of  Lul worth,  but  it  appeared  from  evidence  as  to     Gampbbll. 
the  state  of  the  Weld  family  that  Joseph  Weld  was  the  then  possessor      Parke,  B. 
of  Lulworth,  that  he  had  an  eldest  hrother  living,  that  Lady  Stourton         [  778  ] 
was  one  of  his  sisters,  and  that  he  had  an  eldest  son,  named  Edward 
Joseph,  commonly  called  Edward,  and  a  second  son,  named  Thomas,  both 
unmarried: 

Held,  that  the  descriptions  of  the  unnamed  devisee,  taken  with  the  whole 
context  of  the  will,  and  with  the  evidence  of  the  state  of  the  Weld  family, 
clearly  designated  the  second  son  of  Joseph  Weld,  and  that  he  was  entitled 
as  tenant  for  life  in  possession  to  the  devised  estates. 

The  question  in  this  case  arose  upon  the  construction  of  the  will 
of  Charles  Eobert  Blundell,  dated  the  24th  of  November,  18S4,  by 
which  he  devised  his  freehold  and  other  estates  to  John  Gladstone 
and  others  **  upon  trust  to  permit  and  sujGfer  the  second  son  of 
£dward  Weld,  of  *Lulworth,  in  the  county  of  Dorset,  Esq.,  to  [  ^779  ] 
occupy  and  enjoy  the  same  during  his  life,  &c.,  and  from  and  after 
his  decease,  then  upon  trust  for  the  first  and  every  other  son  of  the 
scud  second  son  of  the  said  Edward  Weld  severally,  successively,  and 
in  remainder,  &c.,  and  the  heirs  male  of  their  respective  bodies ; 
and  for  default  of  such  issue,  upon  trust  for  the  third  and  every 
other  son  and  sons  (except  the  eldest)  of  the  said  Edward  Weld 
severally,  successively,  and  in  remainder,  &c.,  and  for  the  male  issue 
of  each  such  son  in  tail  male,  but  in  as  strict  settlement  on  each  such 

(1)  Garland  v.  Beverley  (1878)  9  Ch.  D.  213,  47  L.  J.  Ch.  711,  38  L.  T.  911. 
B.B. — VOL.  LXXin.  17 
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Lord        son  and  his  respective  issue  as  the  rules  of  law  and  equity  will  allow ; 
«.  and  for  default  of  such  issue,  upon  trust  for  the  first  and  every  other 

Blundbll.  gQjj  Qf  gg^jj  brother  (except  the  eldest  brother)  of  the  said  Edward 
Weld  severally,  successively,  and  in  remainder,  &c.,  and  for  the 
male  issue  of  each  such  son  in  tail  male,&c.;  and  for  default  of  such 
issue,  upon  trust  for  the  second  and  every  other  son  and  sons 
(except  the  eldest)  of  Lady  Stourton,  the  wife  of  the  Bight 
Honourable  William,  Lord  Stourton,  and  one  of  the  sisters  of  the 
said  Edward  Weld,  severally,  successively,  and  in  remainder,  &c. ; 
and  for  default  of  such  issue,  upon  trust  for  the  first  and  other  son 
and  sons  of  all  the  other  sisters  of  the  said  Edward  Weld  severally, 
successively,  and  in  remainder,  &c.,  and  for  the  male  issue  of  each 
such  son  in  tail  male  ;  and  for  default  of  such  issue,  upon  trust  for 
the  first  and  other  son  and  sons  of  the  eldest  and  every  other 
daughter  and  daughters  in  succession  of  the  said  Edward  Weld,  &c., 
and  for  the  male  issue  of  each  such  son,  &c.,  and  for  default  of  such 
issue,  upon  trust  for  Henry  Mostyn,"  &c. 

The  testator  died  in  October,  1887,  leaving  the  appellants  his 
co-heirs-at-law,  Mrs.  Tempest  being  his  sister,  and  Lord  Camoys 
the  eldest  son  of  his  other  sister,  deceased. 

[  780  ]  There  was  no  person  known  as  "  Edward  Weld  of  Lulworth,"  at 

the  date  of  the  will,  or  death  of  the  testator.  The  state  of  the  Weld 
family  was  this :  Thomas  Weld,  of  Lulworth  Castle,  who  died  in 
the  year  1810,  had  nine  sons  and  six  daughters.  The  second  of 
those  sons,  named  Edward,  died  in  1796,  unmarried ;  and  William 
and  Francis,  the  fifth  and  youngest,  also  died  young,  in  their 
father's  life  time.  .  The  six  sons  who  survived  him  were,  Thomas, 
the  eldest,  Joseph,  who  on  Edward's  death,  became  the  second,  John, 
the  third,  and  Humphrey,  James  and  George.  John  was  a  Catholic 
priest,  and  died  in  1816.  Of  the  six  daughters,  the  eldest,  the 
second,  and  the  sixth,  became  nuns ;  the  third  married  William, 
Lord  Stourton ;  the  fourth  married  Mr.  Bodenham,  and  the  fifth, 
Mr.  Yaugham,  and  each  of  these  three  had  male  issue.  On  the 
death  of  the  father,  in  1810,  his  eldest  son,  Thomas,  became 
possessor  of  Lulworth  Castle  ;  and  he,  after  the  death  of  his  wife, 
and  marriage  of  his  daughter,  his  only  child,  with  Lord  Clifford, 
became  a  Catholic  priest,  and,  being  created  a  Cardinal  in  the  year 
1829,  he,  by  a  previous  family  arrangement,  made  over  Lulworth 
Castle  and  other  estates  to  his  then  next  brother  Joseph,  who  from 
that  time  was  the  possessor  of  Lulworth.  Joseph  Weld  had  three 
sons  and  two  daughters ;  the  eldest  son,  named  in  baptism  Edward 
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Joseph,  was  commonly  called  Edward ;  the  second's  name  was        Lord 
Thomas,  and  the  third's  Joseph.     Those  sons  were  living  and  ^^ 

unmarried  at  the  date  of  the  said  will,  and  the  eldest  was  personally    ^'^kdibll. 
known  to  the  testator. 

Soon  after  the  testator's  death,  Thomas,  the  second  son  of  Joseph 
Weld,  assoming  that  he  was  the  person  designated  by  the  descriptions 
in  the  will,  as  first  devisee  of  an  estate  for  life  in  the  devised  estates, 
took  the  name  of  Blundell  in  addition  to  his  own,  in  compliance 
with  directions  in  the  said  will,  and  filed  a  bill  in  Chancery  against 
the  appellants,^  and  the  surviving  trustees  named  in  the  *will,  and  [  *78i  ] 
other  persons,  respondents,  in  the  appeal.  The  bill  stated,  among 
other  things  hereinbefore  stated,  that  the  plaintiff  was  the  second 
son  of  Joseph  Weld,  who  was  the  only  Weld  of  Lulworth  at  the 
date  of  the  said  will,  and  that  the  name  of  Edward  was  used  by  the 
testator  by  mistake  for  Joseph  ;  that  the  object  of  the  testator  was 
to  give  his  estate  to  the  second  son  of  the  possessor  of  Lulworth, 
and  to  create  a  second  Weld  family,  and  with  that  view  he 
expressly  excluded  the  eldest  brother  of  Joseph  Weld,  as  also  the 
eldest  brother  of  the  plaintiff  (the  respondent).  The  bill  prayed 
that  the  said  will  might  be  established,  and  that  the  trusts  thereof 
might  be  carried  into  execution. 

The  appellants,  in  their  answers  to  the  bill,  denied  the  competency 
of  the  testator  to  make  a  will,  and  denied  that  Joseph  Weld,  father 
of  the  respondent,  was  the  person  therein  described  as  ''  Edward 
Weld,  of  Lulworth,"  and  that  the  name  of  Edward  was  used  by 
mistake  for  Joseph ;  but  they  submitted  that,  if  the  devise  had  not 
altogether  failed  for  uncertainty,  Edward  Joseph,  the  first  son  of 
Joseph  Weld,  must  be  taken  to  be  the  person  in  the  will  described  as 
Edward  Weld  of  Lulworth,  he  being  at  the  date  of  the  will  of  full 
age,  and  residing  at  Lulworth,  and  commonly  called  Edward  Weld 
of  Lulworth,  and  known  to  the  testator  by  that  name. 

On  an  issue,  devisavit  vel  non,  tried  at  Liverpool  in  1840,  the  will 
was  established,  and  on  the  hearing  of  the  cause  in  March,  1841, 
the  Vice-chancellor  decided  upon  the  words  of  the  will,  coupled 
with  the  evidence  of  the  state  of  the  Weld  family  at  the  date  of  the 
will,  that  the  respondent  was  entitled  as  tenant  for  life  in  possession 
to  the  real  estates  thereby  devised  (i). 

The  cause  was  twice  reheard  by  Lord  Lyndhurst,  Chancellor —       [  782  ] 
the  second  time,  assisted  by  Justices  Pattesok  and  Maule.    Two 
former  wills,  made  by  the  testator,  were  received  in  evidence  as 

(1)  11  Sim.  467. 
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exhibits,  on  the  rehearing.  The  Lobd  Ghancellob,  concurring  in  the 
opinion  of  the  two  Judges,  affirmed  the  decree,  but  without  costs  (i). 
The  appeal  against  the  decree  came  on  to  be  argued  in  1847, 
before  Lord  Cottenham  (Chancellor),  Lord  Lyndhurst,  and  Lord 
Campbell,  in  the  presence  of  eleven  Judges  of  the  Common  Law 
Courts,  viz.,  Mr.  Baron  Parke,  and  Barons  Alderson,  Bolfe,  and 
Piatt,  Mr.  Justice  Patteson,  and  Justices  Coltman,  Maule,  Wightman, 
Cresswell,  Erie,  and  Vaughan  Williams. 


[  •783  ] 


[784] 


Sir  Fitzroy  Kelly  and  Mr,  Turner  (with  whom  was  Mr.  Fleming)^ 
for  the  appellants,  contended  that  the  name  and  description  of 
"  Edward  Weld,  of  Lulworth,  in  the  county  of  Dorset,  Esquire," 
applied  to  the  eldest  son  of  Joseph  Weld.  He,  although  baptized 
by  the  name  of  Edward  Joseph,  was  universally  called  Edward,  and, 
according  to  the  evidence,  was  introduced  to  the  testator  and  known 
to  him  by  that  name  only.  He  resided  with  his  father  at  Lulworth, 
and  might  be  truly  called  and  described  Edward  Weld  of  Lulworth. 
The  words  in  the  will  being  a  sufficient  legal  description  of  Edward, 
the  eldest  son  of  Joseph  Weld,  the  devise  could  not  be  construed  in 
favour  of  any  other  than  his,  Edward's,  second  son.  Although  he 
had  no  son  at  the  date  of  the  will,  two  sons  have  been  bom  to  him 
since,  the  second  being  bom  after  the  decree  was  pronounced  (2). 
If  he  is,  as  the  appellants  submit,  *a  person  who,  for  the  purposes 
of  a  devise  of  lands,  sufficiently  answers  the  description  of ''  Edward 
Weld,  of  Lulworth,"  this  devise  to  that  person's  second  son  cannot 
be  construed  a  devise  to  the  second  son  of  another  person  of  a 
different  name,  on  the  ground  of  mistake  of  name,  or  defect  of 
description,  shown  by  extrinsic  evidence.    *    *     * 

To  sustain  the  decree  in  this  case,  the  name  of  Edward  Weld 
must  be  struck  out  of  the  will,  and  the  name  of  Joseph  inserted, 
and  that  upon  parol  evidence.  There  is  no  case,  not  even  Beaumont 
V.  Fell  (3) — which  related  to  personal  property — going  to  that  extent, 
but  the  result  of  the  cases  of  ambiguity  of  that  sort  is  to  declare 
the  will  void  for  uncertainty,  and  to  these  cases  may  be  added  that 
of  Doe  V.  Hiscocks  (4).     *     *     * 


Mr.  Bethell,  Mr.  Hodgson^  and  Mr.  Witliam,  appeared  for  the 


(1)  1  PhU.  274. 

(2)  A  discussion  took  place  between 
the  Lord  Chancellob  and  ooimsel  on 
both  sides,  whether  this  second  son 
ought  not  to  be  a  party  to  the  cause, 


but  no    decision   was  given  on  the 
point. 

(3)  2P.Wms.l41. 

(4)  52  E.  E.  748  (5M.  &  W.  363). 
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respondent,  Thomas  Weld  Blundell. 
Weld,  was  not  a  party  to  the  appeal. 


His  eldest  brother,  Edward 


At  the  close  of  the  argument  for  the  appellants. 

The  Lord  Chancellor  said,  the  learned  Judges  and  the  noble 
and  learned  Lords  present,  were  all  of  opinion  that  it  was  not 
necessary  to  call  on  the  counsel  for  the  respondent.  His  Lordship 
then  proposed  this  question  to  the  Judges :  "  Whether,  upon  the 
true  construction  of  the  will  of  Charles  Bobert  Blundell,  dated  28th 
of  November,  1884,  regard  being  had  to  the  proofs  in  the  cause, 
Thomas  Weld  Blundell  is  entitled,  as  tenant  for  life  in  possession, 
to  the  real  estates  devised  by  such  will  to  John  Gladstone,  Bobert 
Gladstone,  and  ^homas  Bobinson,  upon  trust  (except  such  as  were 
specifically  devised  to  any  other  person  or  persons,  and  all  real 
estates  held  by  him  in  trust),  and  entitled  in  reversion  for  his  life 
to  the  houses  and  gardens  by  the  said  will  devised  to  William  Hall 
and  James  Massam  respectively  for  the  lives  in  the  said  will 
mentioned  ?  " 

The  learned  Judges,  with  the  leave  of  the  House,  retired  to  con- 
sider their  answer,  and  on  their  return  soon  after, 

Mr.  Baron  Parke  read  the  question,  and  the  unanimous  opinion  of 
the  Judges  as  follows : 

We  have  considered  this  question  proposed  by  your  Lordships, 
and  being  all  agreed  upon  the  answer  to  be  returned  to  it,  and  the 
reasons  for  that  answer,  we  think  it  unnecessary  to  hear  any 
further  argument. 

It  appears  to  us,  upon  reading  the  will,  and  looking  only  at  the 
evidence  of  the  state  of  the  Weld  family  at  the  time  the  testator 
made  his  will,  and  without  adverting  to  the  other  parol  evidence 
received  in  the  Court  of  Chancery,  and,  as  we  think,  rightly 
received,  that  the  meaning  of  the  words  used  by  the  testator  to 
designate  the  devisee  are  clear;  that  the  devise  is  not  void  for 
uncertainty,  and  that  the  respondent  Thomas  Weld  Blundell  is 
entitled  to  the  estates  mentioned  in  the  question  put  by  your 
Lordships. 

The  question  is,  who  is  the  person  whom  the  description  of 
'*  devisee  in  the  will,"  applied  to  the  facts,  properly  fits? 

In  this  case  it  is  to  be  remarked,  that  he  is  designated  not  by 
name,  but  by  description  only;  neither  his  Christian  nor  his 
surname  is  mentioned,  but  he  is  described  by  his  relation  only  to 


Lord 
Camots 
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Blundell. 
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other  individuala.  The  case,  therefore,  is  not  the  same  as  if  it  had 
been  a  devise  to  Edward  Weld  himself,  upon  which  supposition 
a  good  deal  of  the  argument  at  your  Lordships'  Bar  has  proceeded. 

It  may  be  conceded  that,  where  a  devisee  is  described  by  his 
Christian  and  surname  and  some  other  distinctive  circumstance, 
and  no  person  answers  both  descriptions  and  there  is  nothing  in 
the  rest  of  the  will  or  the  admitted  evidence  to  show  who  was 
meant,  the  name  would  prevail,  and  the  descriptive  circumstance 
would  be  rejected.  But  the  maxim  "  Veritas  nominis  tollit  errorem 
denwnstrationis  "  (i)  is  not  inflexible,  as  has  been  explained  by  Lord 
Chief  Justice  Gibbs  in  the  case  of  Doe  v.  HiUhtvaite  (2).  For  if  it 
be  clear,  npon  the  due  construction  of  the  will  with  reference  to 
the  evidence  of  the  state  of  the  family  as  known. to  the  testator, 
that  the  meaning  of  the  testator  as  expressed  by  the  will  was  that 
the  person  described,  and  not  the  person  named,  was  to  take,  the 
description  will  prevail  over  the  name ;  for  the  rule  in  question  has 
no  other  object  than  to  assist  in  discovering  the  meaning  of  the 
will,  and  is  not  applicable  where  it  leads  to  a  construction  contrary 
to  the  expressed  meaning  of  the  testator. 

Here,  then,  the  question  would  be,  supposing  even  this  were 
a  devise  for  a  person  by  name,  whether  the  context  and  the  evi- 
dence of  the  state  of  the  family  does  not  cause  "^the  description 
to  prevail  over  the  designation  by  name  ?  We  think  the  context, 
coupled  with  that  evidence,  clearly  denotes  that  the  name  of 
"  Edward  "  is  a  mistake. 

It  may  be  admitted  that  the  Christian  name  is  not  merely  the 
name  of  baptism,  but  the  name  by  which  a  person  is  commonly 
known,  and  that  in  this  case  the  evidence  shows  that  Edward  Joseph, 
the  eldest  son  of  Joseph,  was  commonly  known  by  the  name  of 
Edward,  so  as  properly  to  be  described  and  take  by  that  name  if  the 
devise  had  been  to  him.  Nor  is  it  worth  while  to  argue  whether 
the  description  ''of  Lul worth"  (though  certainly  more  applicable, 
in  ordinary  parlance,  to  the  possessor  of  the  place)  would  not  be 
applicable  to  him,  though  he  only  resided  in  Lulworth,  and  was  not 
the  possessor  of  the  castle.  Admitting  that  it  did,  and  that,  if  there 
had  been  nothing  more  than  a  devise  to  Edward  Weld  of  Lulworth, 
Edward  Joseph,  the  eldest  son,  would  have  taken,  we  are  of  opinion 
that  the  other  parts  of  the  will,  coupled  with  the  evidence  of  the 
state  of  the  family,  do  clearly  point  out  that  the  devisee  is  the 
second  son  of  Joseph  Weld,  the  possessor  of  Lulworth  Castle. 

(1)  Bacon's  Maxims,  25.  (2)  22  R  R.  508  (3  B.  &  Aid.  642), 
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In  the  first  place,  the  devise  is  clearly  framed  so  as  to  show  that        Lord 
the  testator  meant  an  existing  person.     The  limitation  to  that  son  «, 

for  life,  with  a  devise  over  to  his  first  and  other  sons  in  tail,  is  Blxwdbll. 
properly  applicable  to  an  existing  person,  as,  if  it  were  to  one  not  in 
etse,  the  limitation  over  would  be  void.  If  it  be  said  that  the  testator 
might  not  know  the  rale  of  law,  the  context  shows  that  he  did,  for 
he  provides  in  the  next  clause,  which  comprises  future  sons  of 
Edward  Weld,  that  the  estate  shall  be  in  as  strict  settlement  upon 
each  son  and  his  respective  issue  male  as  the  rules  of  law  or  equity 
allow. 

Secondly,  on  failure  of  the  first  taker,  and  the  other  *branche8  of       t  *^^^  ^ 
Edward  Weld's  family,  the  next  remainder  is  limited  to  the  other 
brothers  of  Edward  Weld,  except  his  eldest  brother,  and  the  will, 
therefore,  describes  Edward  Weld  as  having  an  eldest  brother. 

Thirdly,  Edward  Weld  is  described  as  a  brother  of  Lady 
Stourton. 

Taking  all  these  descriptions  together,  and  looking  to  the  will 
alone,  we  have  this  as  the  description  of  the  unnamed  devisee ;  he 
is  to  be  an  existing  person ;  the  second  son  of  an  Edward  Weld,  and 
who  certainly  had  an  eldest  brother,  and  was  himself  the  brother 
of  Lady  Stourton. 

Now,  by  the  evidence,  we  have,  at  the  time  of  the  will  made, 
Thomas  Weld  an  existing  person,  the  second  son  of  a  Joseph  Weld, 
who  had  an  eldest  brother,  and  was  the  brother  of  Lady  Stourton. 
And  we  have  also  a  non-existing  child,  and  a  possible  father  for  him 
in  an  Edward  Joseph  Weld,  not  having  an  eldest  brother,  but  him- 
self the  eldest,  and  having  no  sister  Lady  Stourton  at  all.  And 
there  is  no  other  possible  person  whom  the  testator  could  have  meant, 
unless  it  be  one  of  these  two.  Add  to  this,  that  the  description  of 
the  person  as  being  ''  of  Lulworth,"  is  better  adapted  to  one  who 
is  the  possessor  of  that  place,  and  not  a  mere  resident  there. 

Under  these  circumstances,  which  was  the  devisee  clearly  meant 
by  the  description  in  the  will  ?  We  entertain  no  doubt  that  Thomas 
Weld  was  that  person. 

It  is  to  be  observed  that  this  construction  is  alone  consistent  with 
the  obvious  intention  of  the  testator,  that  the  remainder  to  the 
children  of  Lady  Stourton  should  follow  the  remainders  to  the 
children  of  her  brother,  which  would  not  be  the  case  if  the  Edward 
Weld,  whose  second  son  was  to  take,  be  her  nephew,  and  not  her 
brother. 

We  have  to  add,  that  the  other  extrinsic  evidence,  on  *which  we       [  •789  ] 
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LoBD        have  not  relied,  does  not,  taken  altogether,  lead  us  in  the  least  to 
«.  doubt  the  propriety  of  the  conclusion  to  which  we  have  come  from 

Blxwdbll.    ^Yie  will  and  the  extrinsic  evidence  to  which  we  have  referred  as  the 
ground  of  our  opinion. 

We,  therefore,  state  our  humble  opinion  to  be,  that  the  question 
proposed  by  your  Lordships  should  be  answered  in  the  affirmative. 

1848.        The  Lord  Chancellor  : 

Jtdy  27. 

My  Lords,  it  appears  to  me,  after  an  attentive  consideration  of 

the  facts  of  this  case,  and  of  the  arguments  that  have  been  addressed 
to  your  Lordships  in  support  of  the  appeal,  that,  looking  to  the 
unanimous  opinion  expressed  by  the  learned  Judges  who  attended 
the  hearing  of  this  case,  your  Lordships  will  concur  with  me  that 
the  conclusion,  which  those  learned  Judges  arrived  at,  was  a  right 
one.  I  will  not  unnecessarily  occupy  the  time  of  your  Lordships  by 
going  in  detail  into  the  grounds  of  that  opinion. 

There  has  scarcely  ever  been  a  case  which  has  undergone  such  a 
careful  examination  as  this.  It  was  first  argued  before  the  Yice- 
Ghangellor  of  England,  who  expressed  an  opinion  (i),  which  was 
afterwards  brought  under  review  by  an  appeal  to  the  noble  and 
learned  Judge  who  then  held  the  Great  Seal.  It  was  argued  before 
him,  and  it  being  in  his  opinion  a  case  in  which  it  was  advisable 
to  have  the  assistance  of  some  of  the  learned  Judges,  Mr.  Justice 
Patteson  and  Mr.  Justice  Maulb  were  accordingly  called  into  the 
Court  of  Chancery,  and  the  case  was  argued  before  them.  They 
expressed  an  opinion,  in  which  my  noble  and  learned  friend  (Lord 
Lyndhubst),  concurred  (2) ;  and  one  of  the  parties,  not  being  satis- 
[  'TM  ]  fied  *with  that  opinion,  in  due  course,  as  he  had  a  clear  right  to  do, 
brought  the  case  by  way  of  appeal  before  your  Lordships'  House. 

When  the  appeal  came  before  this  House,  it  having  been  heard 
by  my  noble  friend,  he  thought  it  ought  to  be  heard  by  and  decided 
with  the  assistance  of  the  learned  Judges  of  the  Courts  of  Common 
Law.  It  was  quite  obvious  indeed  that  this  House  would  not  think 
it  right  to  dispose  of  the  case  without  having  the  attendance  and 
advice  of  the  learned  Judges.  Accordingly  they  were  called  in  to 
your  Lordships'  assistance. 

The  case  for  the  appellants  was  very  ably  argued  in  the  presence 
of  those  learned  Judges,  and  they  came  to  an  unanimous  opinion  in 
support  of  the  judgment  pronounced  in  the  Court  below ;  an  opinion 
that  met  with  the  concurrence  of  all  the  noble  and  learned  members 

(1)  11  Sim.  485.  (2)  1  Phil.  279. 
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of  this  House  who  attended  that  hearing.  Under  these  circum- 
stances, and  upon  the  further  consideration  of  the  case,  I  do  most 
clearly  and  distinctly  concur  in  the  conclusion  to  which  those 
learned  Judges  came.  I  therefore  submit  to  your  Lordships  that 
this  House  ought  to  pronounce  a  judgment  affirming  the  decree  of 
the  Court  below. 


Lord 

Camots 

r. 

Blundell. 


Lord  Brougham  : 

My  Lords,  I  was  unable  to  attend  the  hearing  of  this  case  in  your 
Lordships'  House,  as  I  was  then  engaged  in  the  Judicial  Committee 
of  the  Privy  Council.  At  the  request  of  my  noble  and  learned 
friend  (the  Lord  Chancellor),  who  attended  the  argument,  I  have 
examined  the  case  with  the  best  lights  I  have ;  and  after  reading 
the  opinion  of  the  learned  Judges,  I  certainly  cannot  entirely  agree 
with  it,  when  I  look  to  the  authority  of  other  cases,  particularly 
the  case  of  Doe  v.  Huthwaite  in  the  Common  Pleas  (i),  which  is  a 
remarkable  case  in  many  respects,  and  the  case  of  Thomas  v. 
*  Thomas  in  the  King's  Bench  (2).  Begard  being  had  to  those 
authorities,  and  to  the  circumstances  of  this  case,  I  do  not  feel  that 
I  should  be  prepared,  notwithstanding  the  profound  respect  I  enter- 
tain for  the  opinions  of  those  learned  Judges,  to  coincide  entirely 
in  the  opinion  which  they  have  expressed,  and  which  opinion  my 
noble  and  learned  friend  states  also  to  be  his. 

I  do  not  propose  to  oflfer,  by  way  of  argument  in  support  of  my 
opinion,  any  lengthened  view  of  those  cases  as  they  have  struck 
me.  But  I  think  it  would  not  be  consistent  with  the  respect  I  owe 
to  your  Lordships  and  to  the  opinions  of  those  learned  Judges,  nor 
would  it  be  consistent  with  the  feelings  I  have  for  the  parties 
themselves  (for  it  was  owing  to  my  doubts  that  this  case  was  not 
disposed  of  before,  and  indeed  it  was  rather  intended  that  the  case 
should  have  undergone  another  argument  by  one  counsel  on  a 
side),  if  I  allowed  this  case  to  be  disposed  of  without  offering  some 
observations  upon  it. 

It  has  always  been  a  nice  point,  where  there  has  been  an 
instrument  of  any  sort,  be  it  a  gift,  or  settlement,  or  bequest  (but 
particularly  in  case  of  a  bequest),  and  where  the  result  appears  to 
depend  on  one  of  two  things,  which  things  afifect  the  subject-matter 
of  the  gift,  settlement,  or  bequest,  in  so  far  as  it  is  necessary  to 
affirm  who  the  person  is  to  take — it  has  always  been  a  matter  of 
great  nicety  to  ascertain  in  what  way  you  are  to  steer  between  these 

(1)  2  B.  Moore,  304.    See  22  R.  E.  508.  (2)  3  R.  E.  306  (6  T.  E.  671). 
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two  points,  namely,  where  there  is  a  name  given  and  a  description 
given,  and  where  the  name  may  be  right  and  the  description  may 
not  apply  to  the  person,  or  where,  on  the  other  hand,  the  descrip- 
tion may  apply  and  the  name  may  not  answer — that  has  always 
been  a  question  of  great  nicety,  and  has  often  become  one  of  great 
difficulty.  For  ^instance,  take  the  case  of  a  gift  to  A.  B.  the 
eldest  son  of  G.  D.,  and  there  exists  an  A.  B.  a  second  son  of  C.  D. 
to  take,  there  apparently  the  name  is  right.  But  A.  B.  is  the 
second  son  of  G.  D.,  and  consequently  he  must  take  as  A.  B.  if  be 
take  at  all,  and  he  cannot  take  as  the  eldest  son  of  G.  D.,  inasmuch 
as  that  demonatratio  persona^  or  description,  does  not  apply  to  him, 
he  being  the  second  son  of  C.  D.  That  is  quite  clear.  You  are 
then  left  to  choose  between  the  two,  and  you  are  to  satisfy  yourself 
as  a  general  rule  in  the  best  way  you  can,  whether  you  will  apply 
the  one  or  the  other  of  those  tests  to  discover  the  meaning  of  the 
gift  as  regards  the  important  point  who  shall  take  under  it,  namely, 
whether  you  will  go  by  the  description  and  not  the  name,  or  by  the 
name  and  not  the  description,  seeing  that  you  must  elect  to  abide 
by  the  one  or  the  other.  Properly  speaking,  independently  of  any 
rule  laid  down  on  the  authority  of  text- writers  (as,  for  example,  the 
venerable  authority  of  Lord  Bacon),  or  by  decided  cases,  one  should 
say  the  object  must  be  to  get  at  the  meaning  of  the  testator  in  the 
best  way  you  can. 

However,  from  the  tendency  of  men  to  create  rules  in  cases  to 
which  it  is  not  very  easy  to  apply  rules  (for  each  case  must  mainly 
depend  on  its  own  peculiar  circumstances),  there  has  grown  up  a 
principle  which  I  believe  Lord  Bacon  was  the  first  person  who 
promulgated ;  but  it  is  to  be  found  in  the  law  maxims,  and  is  stated 
to  be  ^^  Veritas  nominis  tollit  eiTorem  demonstrationis.''  Whether 
that  is  a  very  useful  guide,  and  leads  us  to  a  right  conclusion  in 
ascertaining  who  the  party  is,  I  will  not  stop  to  inquire.  I  admit 
its  authority  as  a  general  principle  ;  but  still,  so  far  from  being  au 
inflexible  rule,  I  find  the  learned  Judges  have  held  that  it  is  not 
inflexible.  And  that  is  the  way  in  which  it  is  put.  No  doubt  if 
you  really  come  to  look  at  that  maxim,  "  Veritas  nominis  toUit 
errorem  demonstrationiSy'  it  cannot  be  a  very  useful  *guide,  or  a 
strictly  or  absolutely  inflexible  rule,  when  you  consider  that  the 
question  always  is,  where  the  error  lies,  whether  in  the  name,  or  in 
the  illustration  or  description.  You  cannot  exactly  say  that  the 
truth  of  the  name  takes  away  the  error  of  the  description,  because 
it  may  be  that  the  name  is  wrong  and  the  description  right.     Here 
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the  learned  Judges  have  held  that  it  is  clear  that  the  name  is        Lobd 
wrong,  Edward  Weld,  the  person  named,  not  being  meant,  but  «. 

another  person  of  another  name,  Joseph  Weld.  Blundbll. 

The  learned  Judges  say  that  there  are  several  different  tests  by 
which  you  can  ascertain  that  here  the  error  lies  in  the  name  and 
not  in  the  description;  and  the  first  circumstance  which  guides 
their  opinion  is,  that  it  is  evidently  a  limitation  to  an  existing 
person.  **  In  the  first  place,"  say  the  learned  Judges,  "  the  devise 
is  clearly  framed  so  as  to  show  that  the  testator  meant  an  existing 
person."  Why  ?  Because  it  is  a  **  limitation  to  that  son  for  life, 
with  a  devise  over  to  his  first  and  other  sons  in  tail."  That,  say 
the  learned  Judges,  as  we  all  know, ''  is  properly  applicable  to  an 
existing  person,  because  if  it  were  to  one  not  in  esse,  the  limitation 
over  would  be  void."  "  But  it  is  very  possible,"  it  was  said,  "  that 
the  testator  might  not  know  the  rule  of  law."  Now,  he  might  not 
know  what  learned  Judges  thought  upon  that  subject,  and  he  might 
not  be  aware  of  the  import  of  a  limitation  over  upon  a  devise  in  the 
first  instance  to  a  non-existing  person.  The  learned  Judges  meet 
that  by  saying,  "  If  it  be  said  that  the  testator  might  not  know  the 
rule  of  law,  the  context  shows  that  he  did."  Now  I  am  not  able  to 
see  how  the  context  does  show  that ;  "  For,"  they  say, "  he  provides, 
in  the  next  clause,  which  comprises  future  sons  of  Edward  Weld, 
that  the  estate  shall  be  in  as  strict  settlement  upon  each  son  and 
his  respective  issue  male  as  the  rules  of  law  or  equity  allow."  *It  [  *^9*  3 
does  appear  to  me  that  this  is  just  saying  he  did  not  know  anything 
about  the  rules  of  law  or  equity,  because  he  did  not  know  how  far 
any  **  strict  settlement  upon  each  son  and  his  issue  male  "  could  be 
made  consistently  with  the  rules  of  law  or  equity,  that  is  to  say, 
within  those  bounds  which  the  rules  of  law  and  equity  prescribe. 
Therefore  I  do  not  think,  if  it  had  rested  upon  the  first  test,  you 
could  have  at  all  said  this  was  a  devise  to  a  person  in  esse,  and  not 
to  a  person  in  po89e. 

The  learned  Judges  say,  "  Secondly,  on  failure  of  the  first  taker 
and  the  other  branches  of  Edward  Weld's  family,  the  next  remainder 
is  limited  to  the  other  brothers  of  Edward  Weld,  except  his  eldest 
brother,  and  the  will  therefore  describes  Edward  Weld  as  having  an 
eldest  brother."  No  doubt  it  does.  Then  the  third  point  is  stated 
by  the  learned  Judges  to  be  that ''  Edward  Weld  is  described  as  the 
brother  of  Lady  Stourton," 

Upon  these  two  grounds  then  we  have  it  clearly  that  there  is  this 
discrepancy  between  the  name  Edward  Weld,  who  is  the  person 
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Lord  Lyndhurst  : 

Yes ;  therefore  the  qaestion  was  what  part  of  the  description 
ought  to  prevail.  We  were  bound  by  the  evidence  as  it  appeared 
to  us ;  and  upon  the  evidence  we  were  of  opinion  that  the  descrip- 
tion, which  is  in  conformity  with  the  conclusion  to  which  the 
learned  Judges  have  come,  ought  to  prevail,  having  no  doubt  of 
what  the  testator's  intention  was. 

Lord  Campbell  : 

I  think  it  right  to  say  that  I  entirely  concur  with  my  noble  and 

learned  friends.    The  case  has  been  so  fully  discussed  that  it  is 

ft 

unnecessary  to  state  the  grounds  upon  which  tha  judgment  below 
is  supported.  I  will  merely  say  that,  looking  at  the  authorities, 
and  at  the  state  of  facts,  upon  which  there  can  be  no  doubt  what- 
ever upon  the  evidenqe,  I  have  not  the  slightest  doubt  as  to  the 
intention  of  the  testator ;  and  that  being  so,  I  think  the  reasoning 
of  the  learned  Judges  upon  that,  concurring  with  the  opinion  of  my 
noble  and  learned  friends,  is  entirely  satisfactory. 

The  decree  was  then  affirmed^  tcith  costs. 
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COURAND  V.  HANMEE  (1).  i846. 

(9  Beav.  3.)  •^^l^*' 

An  adverse  application  waa  made  against  a  receiver,  by  a  party  to  the     ^^^  Court, 
cause,  which  was  refused  with  costs.    The  applicant  being  wholly  unable  Lord 

to  pay  the  costs :  Held,  that  the  receiver  was  entitled  to  be  indemnified,     LAHaDAL*, 
and  have  his  costs,  as  between  solicitor  and  client,  out  of  the  fund  in  hand 
belonging  to  incumbrancers. 

Thb  defendant  Mr.  Hanmer  had  created  a  number  of  incumbrances 
on  his  living,  and  a  bill  having  been  filed,  a  receiver  had  been 
appointed.  Mr.  Hanmer  presented  a  petition,  seeking  to  charge  the 
receiver  on  accoant  of  various  alleged  neglects  and  defaults,  but  the 
Mastbb  of  thb  Bolls  dismissed  it  with  costs. 

Mr.  Kindersley  and  Mr.  Craig,  for  the  receiver,  stated,  that  the 
circumstances  of  the  defendant  were  such,  that  it  would  be  quite 
impossible  to  recover  the  costs  thus  awarded  against  him.  They 
asked  that  the  receiver  might  retain  the  amount  of  his  costs,  as 
between  solicitor  and  client,  out  of  his  receipts,  and  they  argued, 
that  he,  being  a  mere  officer  of  the  Court,  ought  to  be  thus 
indemnified. 

Mr,  Chandless,  contra,  for  an  incumbrancer. 

Mr.  Turner  and  Mr.  Martindale  appeared  for  the  defendant 
Hanmer,  and 

Mr.  Smith  for  the  first  incumbrancer. 

The  Mastbb  of  thb  Bolls  : 

I  have  no  doubt  that  the  receiver  must  be  indemnified,  and  have 
his  costs  as  between  solicitor  and  client  out  of  the  fund. 


CAKPMAEL   V.  P0WI8.  i845. 

(9  Beav.  16— 21.)  ^'^'^ 

[Affirmed  on  appeal  by  Lord  Ltndhubst,  L.  C,  as  reported  in        t  ^®  ^ 
1  Ph.  681.    See  65  R  R.  475.] 

(1)  Distinguiflhed/n  re  Dunn  [1904]  and  Iron  Co.  (1884)  28  Ch.  D.  317,  54 
1  Ch.  648,  73  L.  J.  Ch.  425,  91  L.  T.  L.  J.  Ch.  686,  62  L.  T.  212 ;  WaUer$ 
135;[and  see  Batten  v.  Wedgewood  Coal      v.  Woodhridge  (1878)  7  Ch.  D.  504. 
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A."iJ;i2.  •  JODRELL  V.  JODRELL  (1). 

1*.  (9  Beav.  46—62  ;  S.  0.  15  L.  J.  Ch.  17 ;  9  Jur.  1022.) 

Bolls  Qmrtn  Obeeryations  on  deeds  of  arrangement  between  husband  and  wife. 

Loi^  A  wife  having  instituted  a  suit  against  her  husband  for  a  divoroe,  an 

LakodaiiB,  arrangement  was  come  to,  and  the  husband  executed  a  deed,  by  which  he 

M.B.  assigned  a  house  to  trustees,  to  permit  the  wife  to  enjoy  it  and  accommodate 

[  46  ]  herself  and  children  ;  and  an  income  of  4,0002.  a  year  was  also. provided  for 

her  separate  use  to  keep  up  the  establishment  for  herself  and  children, 
*<  upon  such  a  scale  and  regulated  in  such  a  manner  as  she  should  think 
fit,"  and  the  surplus  was  to  be  repaid  to  the  husband.  The  deed  provided, 
that  so  long  as  the  husband  should  be  desirous  to  reside  in  the  house  **  and 
to  conform  to  the  spirit  and  intention  of  the  deed,  and  to  partake  of  the 
benefit  of  the  establishment  to  be  kept  up  therein  by  the  wife,  he  should  be 
at  liberty  so  to  do."  The  suit  was  discontinued,  and  the  husband  partook 
of  the  establishment :  Held,  first,  that  the  deed  was  not  void  on  any  ground 
of  public  policy ;  secondly,  that,  being  a  family  arrangement  and  a  com- 
promise of  disputed  rights,  there  was  a  sufficient  consideration;  thirdly, 
that  it  was  not  void  for  uncertainty ;  fourthly,  that  the  Court  could  enforce 
its  due  performance,  both  by  the  wife  and  the  husband,  and  a  demurrer  by 
the  husband  on  those  several  grounds  was  therefore  over-ruled. 

There  is  annexed  to  wife's  pin  money  an  implied  duty  of  applying  it 
towards  her  personal  dress,  decoration,  and  ornament 

This  case  came  on  upon  a  demurrer  to  the  whole  bill  for  want  of 
equity. 

The  bill  was  filed  by  Lady  Jodrell,  by  her  next  friend,  against  her 
husband  Sir  Richard  P.  Jodrell,  and  against  two  trustees,  named 
Slaney  and  King.  The  bill  represented,  that  prior  to  1836,  unhappy 
di£ferences  existed  between  the  plaintiff  and  the  defendant  her 
husband,  and  in  consequence,  the  plaintiff  instituted  proceedings  in 
the  Ecclesiastical  Court  for  procuring  a  divorce,  on  the  ground  of 
cruelty.  That  after  the  institution  of  the  proceedings,  the  defen- 
dant made  proposals  for  an  arrangement  of  the  differences,  with 
the  view  of  staying  the  said  proceedings;  and  negotiations  were 
entered  into,  and  an  agreement  come  to,  to  the  effect  mentioned  in 
the  deed  next  stated. 

That  a  deed  was  executed,  between  Sir  B.  P.  Jodrell  of  the  first 

part.  Lady  Jodrell  of  the  second  part,  and  two  trustees.  King  and 

Slaney,  of  the  third  part,  whereby,  after  reciting  the  existence  of 

[  *46  ]       the  suit ;  that  Sir  Richard  *was  desirous,  and  had  requested  that  il 

might  be  discontinued,  ''  and  that  certain  other  proceedings,  then 

(1)  This  suit  was  ultimately  com-  surplus  income  not  required  for  the 

promised  (14  Beav.,  see  p.  400)  but  purposes  of  the  deed.    In  that  suit 

further  differences  arose  and  another  the  validity  of  the  deed  was  assumed 

suit  was  instituted  in  which  the  prin-  and  the  liability  to  account  was  nega- 

dxml  question  raised  was  as  to  Lady  tived.    The  heating  of   that  suit  is 

Jodrell*s  liability  to  account  for  any  reported  in  14  Beav.  397. — ^O.  A.  S. 
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in  contemplation,  for  the  parpose  of  obtaining  a  proper  provision  for  Jodrkll 
the  support  of  the  plaintiff  and  her  children,  might  be  waived,  and  joorsll. 
that  in  consideration  thereof  he  had  proposed  and  agreed  to  demise  " 
the  hereditaments  to  which  he  was  entitled,  &c.,  &c.,  to  King  and 
Slaney  npon  the  trusts  thereinafter  mentioned ;  ''  it  was  witnessed, 
that  in  pursuance  of  the  said  agreement,  and  to  prevent  further 
disputes  and  differences  occurring  between  the  said  parties,  and  in 
consideration  of  the  premises,  and  for  the  nominal  consideration 
therein  mentioned,"  Sir  Richard  assigned  to  the  trustees  his  house 
in  Portland  Place,  and  the  furniture,  &c.,  "upon  trust  that  they 
Bhoold  permit  and  suffer  the  plaintiff,  during  the  joint  lives  of 
herself  and  Sir  Bichard,  to  inhabit,  occupy,  and  enjoy  the  said 
messuage,"  &c.,  "and  to  accommodate  and  provide  for  her  children 
therein,"  without  paying  any  rent.  And  Sir  Bichard  thereby 
demised  to  the  trustees  (in  general  terms),  all  his  freehold  manors, 
hereditaments,  &c.,  for  ninety-nine  years,  upon  trast,  "  to  pay  or 
cause  to  be  paid  to  the  plaintiff,  or  unto  such  person  or  persons  as 
she  (notwithstanding  her  coverture)  should,  from  time  to  time,  or 
at  any  time  or  times  (after  the  same  should  have  become  due  or 
payable),  order  or  direct,  the  clear  yearly  sum  of  800Z.,  as  and  for 
pin  money  for  the  plaintiff,  and  also  the  further  yearly  sum  of  8,700Z., 
or  so  much  thereof  as  she  should,  from  time  to  time,  order  or 
require  for  that  purpose,  unto  the  plaintiff,  for  her  own  separate  and 
absolute  use,  independent  of  Sir  Bichard  Jodrell,  and  not  to  be 
subject  to  his  debts,  control,  or  engagements,  such  several  yearly 
sums  of  80(M.  and  8,700{.  to  be  paid  by  even  half-yearly  payments 
in  every  year ;  and  from  and  after  full  payment,  satisfaction,  and 
discharge  of  the  said  expenses,  and  of  the  said  yearly  sums  of  8002. 
*and  8,7002.  respectively,  upon  further  trusts  to  pay  the  residue  or  [  *47  ] 
surplus  of  the  said  rents,  <&c.,  unto  Sir  Bichard  Paul  Jodrell. 

And  it  was  thereby  declared  and  agreed,  that  the  plaintiff  should, 
by  and  out  of  the  said  sum  of  8,7002.,  so  directed  to  be  paid  to  her 
as  aforesaid,  maintain,  keep  up,  and  pay,  all  the  expenses  of  the 
household  establishment,  in  or  upon  the  said  messuage  and  premises 
in  Portland  Place,  for  the  benefit  of  herself  and  her  said  children, 
which  establishment  should  be  upon  such  a  scale,  and  regulated 
in  such  manner,  as  the  plaintiff  should  think  fit,  within  the  limits 
thereby  provided  for  maintaining  the  same ;  and  also  all  expenses 
which  the  plaintiff  should  incur,  daring  her  residence  at  any 
watering  place;  and  also  such  additional  expenses  as  should  be 
incurred  at  any  seat  or  country  residence  of  the  said  defendant 

18—2 


276  1845.    CH.     9  BEAV.  47—48.  [r.b. 

'joDBELL  Sir  Bichard  P.  Jodrell,  daring  any  sojourn  of  the  plaintiff  therein; 
JoDBBLL.  And  also  all  ground  rent,  assessed  and  other  taxes,  necessary  repairs, 
and  other  outgoings,  which  should  become  payable  in  respect 
of  the  said  messuage  and  premises  in  Portland  Place  aforesaid ; 
and  also  all  wages  of  servants,  and  all  salaries  of  masters  and 
governesses  for  her  daughter,  and  also  clothing  for  her  son  Edward, 
but  no  further  or  other  expenses  for  either  of  her  sons. 

And  it  was  thereby  further  declared  and  agreed,  that  if  the 
plaintiff  should  not  require  the  whole  of  the  said  yearly  sum  of 
8,7002.  for  the  purposes  aforesaid,  that  King  and  Slaney,  &c.,  should 
pay  the  surplus  thereof,  if  any,  or  permit  the  same  to  be  received 
by  the  said  defendant  Sir  Bichard  Paul  Jodrell,  for  his  own 
benefit. 

And  it  was  thereby  also  further  declared,  that  it  was  the  intention 
[  *48  ]  of  the  said  indenture  and  of  the  parties  "^thereto,  that  so  long  as 
the  said  defendant  Sir  Bichard  Paul  Jodrell  should  be  desirous  to 
reside  in  the  said  messuage  in  Portland  Place,  and  to  conform  to 
the  spirit  and  intention  of  the  deed  of  arrangement,  and  to  partake 
of  the  benefit  of  the  establishment  to  be  kept  up  therein  by  the 
plaintiff,  he  should  be  at  liberty  so  to  do. 

The  bill  then  stated,  that  in  consequence,  and  upon  the  faith  of 
the  said  deed  of  arrangement,  and  in  performance  on  the  plaintiffs 
part  of  the  agreement,  on  which  the  same  was  founded,  the  plaintiff 
discontinued  the  said  proceedings  so  commenced  by  her  in  the  said 
Consistory  Court,  and  that,  by  such  discontinuance,  suah  pro- 
ceedings had  been  finally  terminated,  and  could  not  now  be  revived 
or  renewed  by  the  plaintiff. 

Disputes  afterwards  arose  as  to  the  accounts,  and  the  defendant 
Sir  Bichard  then  disputed  the  validity  of  the  deed  of  1886,  and  in 
August,  1846,  discontinued  to  make  any  further  payments,  though 
(as  the  bill  alleged)  ^'  he  had  ever  since  that  period  continued,  and 
still  continued,  to  reside  in  the  said  house,  and  to  have  the  benefit 
of  the  said  establishment.'' 

The  bill  prayed  that  the  deed  of  1886  might  be  performed  ;  that 
the  defendant  might  be  decreed  to  pay  the  annual  sums  of  30M.  and 
8,700Z.,  and  that  he  might  be  restrained  from  preventing  the  plaintiff 
from  inhabiting  the  house  in  Portland  Place,  and  from  interfering 
with  her  enjoyment  and  occupation  thereof. 

To  this  bill,  the  defendant  Sir  Bichard  P.  Jodrell  filed  a 
general  demurrer  for  want  of  equity,  which  now  came  on  for 
argument. 
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Mr,  Kindersley,  Mr.  Romilly,  and  Mr.  Hardy  in  support  of  the       Jodbsll 
demurrer :  jodmll. 

First,]  the  deed,  which  is  the  foundation  of  the  present  suit,  is  i-  *®  i 
wholly  void  on  grounds  of  public  policy.  By  the  law  of  England, 
as  well  as  by  the  laws  of  religion  and  morality,  a  husband  is  to  be 
the  master  of  and  have  the  control  over  his  wife,  his  children,  and 
his  property.  The  object  of'  this  deed  is  to  defeat  that  principle, 
and  to  reverse  the  proper  relation  between  the  parties  by  transfer- 
ring the  rights  of  the  defendant  to  the  plaintiff,  and  by  putting 
himself,  his  children,  his  establishment,  and  his  whole  fortune 
under  the  absolute  control  and  power  of  his  wife.     *    *    * 

Secondly ;  there  is  no  sufficient  consideration  for  the  deed :   it        [  so  ] 
is  voluntary,  and  cannot  be  forced  in  equity.     [On  both  these  points 
they  cited  Hindley  v.  The  Marquis  of  Westmeath  (i).] 

Thirdly ;  there  is  no  mutuality,  for  the  husband  could  not 
compel  the  proper  application  of  the  income.     ♦     ♦    * 

Lastly ;  the  tierms  of  the  deed  are  so  uncertain  that  it  would  be        [  61  ] 
impossible  for  this  Court  to  carry  it  into  execution  :  the  husband  is 
*'  to  partake  of  the  benefit  of  the  establishment "  so  long  as  he 
"  conforms  to  the  spirit  and  intention  of  tlje  deed."    *     «     ♦ 

Mr.  Ttimer  and  Mr.  Freeling,  contra,  in  support  of  the  bill : 

*    *    As  to  the  want  of  consideration  and  alleged  voluntary        [  62  ] 
nature  of   the  deed,  the  abandonment  of  the  ecclesiastical   suit, 
which  cannot  now  be  resumed,  forms  a  sufficient  consideration, 
and  has  so  been  considered :  Batenian  v.  The  Countess  of  Ross  (2) ; 
WUsm  V.  WUson  (3).     *     *     * 

[As  to  mutuality,]  the  Court  might  lay  hold  of  the  fund,  affected         [  58  ] 
as  it  is  with  a  trust  as  to  its  application,  while  in  the  hands  of  the 
trustees,  and  then  enforce  its  proper  application.     *     *     * 

Mr.  Kindersley,  in  reply. 

Thb  Mastbb  of  thb  Bolls: 

All  deeds  of  arrangement  entered  into  for  the  purpose  of  altering, 
in  any  material  degree,  the  relation  which  the  law  establishes 
between  husband  and  wife,  are  attended  with  very  great  difficulty. 
They  usually  originate  under  circumstances  of  a  distressing  and 

(1)  30  H.  E.  290  (6  B.  &  C.  200).  House    of     Lords    and    reported    in 

(2j  14  IL  K.  55  (1  Dow,  235).  t  H.  L.  C.  538 ;  see  p.  158  above. 

(3)  Afterwards     affirmed     bj    the 
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JoDBBLL  Berioas  nature,  and  they  tend  to  sanction  innovation  on  that 
JoDULL.  relation  from  which  both  parties  hoped  to  find  the  greatest  degree 
of  comfort  and  happiness.  On  those  subjects,  however,  it  is  not 
my  intention  to  add  any  further  observations  to  those  already  made 
by  other  Judges  in  language  such  as  to  command  the  general  feeling 
of  all  mankind  on  the  subject. 
[  64  ]  When,  however,  observations  are  made  as  to  the  mischief  which 

regulations  such  as  these  may  produce,  it  must  always  be  borne  in 
mind,  that  no  such  arrangements  are  ever  thought  of  or  contem- 
plated, until  the  differences  and  dissensions  between  the  parties 
have  proceeded  to  such  length,  and  have  produced  such  a  degree 
of  unhappiness,  that  nothing  which  can  be  produced  from  such 
arrangements  can  probably  add  to  it. 

In  this  case,  the  parties  seem  to  have  married  about  the  year 
1814 ;  and,  more  than  twenty  years  after  the  marriage,  we  find  a 
suit  instituted  in  the  Ecclesiastical  Court,  by  the  wife  against  the 
husband,  for  a  divorce  or  separation  on  the  ground  of  cruelty.  In 
the  course  of  the  argument,  both  sides  have  very  properly  abstained 
from  making  any  allegation  of  fact  as  to  the  cause  of  that  proceed- 
ing. I  know  nothing  of  it,  further  than  that  it  is  alleged  and  admitted 
for  the  purpose  only  of  this  demurrer.  However,  the  bill  alleges, 
that  there  was  a  suit  for  the  purpose  of  obtaining  a  divorce  on  the 
ground  of  cruelty,  and  that  Sir  Richard  Jodrell,  with  a  view  of 
preventing  publicity,  and  trying  to  live  in  harmony  again,  and  to 
prevent  disputes,  made  a  proposal  for  an  arrangement,  which 
ended  in  this  deed,  and  thereupon  the  proceedings  in  the  Eccle- 
siastical Court  were  discontinued.  The  arrangement  entered  into 
was  this ;  that  the  wife  was  to  have  the  means  of  maintaining  an 
establishment,  by  an  income  which  was  made  independent  of  Sir 
Richard  Jodrell.  The  income  was  4,000Z.,  of  which  800Z.  is  called 
pin  money,  and  the  remaining  8,700Z.  was  to  be  applied  in  a  par- 
ticular manner.  Both  these  sums  were  subject  to  a  duty  as  to 
their  application ;  the  300Z.  was  not,  as  I  think  it  was  pretended  to 
be,  a  sum  which  the  wife  might  do  what  she  pleased  with,  but 
[  *55  ]  there  was  annexed  to  the  possession  *of  that  pin  money  the  duty 
of  applying  it  for  her  own  personal  dress,  decoration  and  orna- 
ment (1).  She  had  it  to  spend  in  such  a  manner  as  she  separately 
thought  fit,  but  for  certain  purposes  in  the  performance  of  which 
her  husband  as  well  as  herself  had  an  interest.  Again,  with  regard 
to  the  remaining  8,700Z.,  although  she  was  to  have  it  for  her 
(1)  Howard  v.  Df'gby,  37  R.  E.  276  (2  01.  &  Pin.  634). 
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separate  aae,  as  is  distinctly  stated,  yet  it  was  not  given  to  her  in     jodrbll 
such  a  manner  that  she  might  freely  dispose  of  it  in  any  way  she      jodrkll. 
might  think  fit,  for  the  deed  annexed  to  it  the  duty  of  applying  so 
much  as  she  shoald  think  fit  in  a  particular  manner,  leaving  the 
remainder  for  her  husband. 

I  do  not  think,  even  with  regard  to  the  pin  money,  that  the  per- 
formance of  a  duty  cannot  be  annexed  to  a  woman's  separate 
estate.  To  be  sure,  if  those  duties  cannot  be  performed  by  her 
without  infringing  on  maxims  and  rules  of  law,  then  there  would 
be  good  ground  to  object  to  it ;  not,  indeed,  because  the  husband 
has  thought  fit  to  add  the  performauce  of  duties  to  the  separate 
estate,  but  because  the  duties  are  such  that  they  cannot  be  performed 
without  infringing  on  the  rules  of  law. 

The  expression  ''the  spirit  and  intention  of  the  deed"  appears, 
therefore,  to  me  to  be  this : — that  under  the  peculiar  circumstances 
in  which  these  parties  were  placed,  she  was  to  be  provided  with  an 
income,  by  means  of  which  she  might  maintein  a  comfortable 
establishment  for  herself  and  her  children,  and  of  which  her 
husband  was  enabled  to  partake. 

In  the  discussion  of  the  particular  provisions  of  this  deed,  it  has 
been  ably  and  eloquently  stated,  how  many  ^causes  of  difference  [  *56  ] 
may  arise  out  of  it.  I  think  I  may  accede  almost  to  the  whole 
argument  in  that  respect.  But  just  apply  those  arguments  to  the 
ordinary  relations  of  husband  and  wife,  unaffected  by  such  a  deed. 
Is  it  possible,  without  mutual  kindness,  confidence,  and  forbearance, 
without  constantly  avoiding  causes  of  irritation,  that  a  husband  and 
wife  can  avoid  those  perpetual  differences  which  it  is  supposed  must 
arise  from  the  provisions  of  such  a  deed  as  this  ?  All  the  arrange- 
ments which  are  or  can  be  made  as  between  husband  and  wife 
living  together,  must  be,  in  a  great  measure,  dependent  for  their  due 
performance  on  those  mutual  observances  and  forbearances,  without 
which  no  two  persons  can  live  together  in  peace  and  harmony. 
If,  indeed,  either  party  or  both  parties  be  determined  to  create  an 
obstruction  and  maintain  a  separate  will  on  every  occasion  ;  if  they 
be  determined  never  to  yield  or  agree,  so  that  nothing  can  be  done 
without  dissension,  then,  undoubtedly,  no  such  a  deed  as  this  will 
enable  them  to  live  in  harmony  together.  On  the  other  hand,  if 
they  are  affected,  as  they  ought  to  be,  by  a  mutual  desire  to 
accommodate  the  small  differences  which  almost  necessarily  arise 
when  persons  are  living  entirely  together,  I  do  not  know  that  there 
would  be  any  very  great  difficulty  in  acting  on  such  a  deed  as  this. 
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joDBELL  What,  in  tact,  does  it  come  to  ?  separation  ?  No :  the  parties  to 
JoDBXLL.  ^^  ^^^  ^7»  ^®  ^^  ^^^  mean  separation  at  all.  It  is  plainly 
avowed  that  they  mean  to  avoid  separation.  She  alleges  that  she 
had  a  cause  not  of  separation  only,  but  of  divorce  ;  he  proposes  an 
arrangement,  by  which  there  shall  not  only  not  be  divorce,  but  no 
separation ;  and  this  agreement  is  the  consequence. 
[  ^7  ]  Now  examine  in  detail  the  provisions  of  this  deed.     First,  it  pro- 

vides 800{.  a  year  pin  money.  That,  by  itself,  can  scarcely  be 
objected  to,  but  it  is  said  that  it  must  fall  with  the  rest,  though 
standing  by  itself  it  is  unobjectionable.  Then  there  is  an  assign- 
ment and  conveyance  to  trustees,  amongst  other  property,  of  a 
house  in  Portland  Place,  which  the  plaintiff  is  to  be  permitted  to 
inhabit,  occupy,  and  to  enjoy,  and  to  accommodate  and  provide  for 
her  children  therein,  without  paying  any  rent  or  other  remuneration 
for  the  same,  &c.  To  enable  her  to  do  this,  an  income  must  be 
provided,  and  accordingly,  8,7002.  a  year  was  to  be  placed  in  the 
hands  or  names  of  the  trustees,  and  she  was  to  draw  for  so  much  of 
it  as  she  should,  from  time  to  time,  require  for  that  purpose;  and 
if  she  did  not  take  the  whole,  the  remainder  was  to  be  for  Sir 
Bichard  Jodrell.  What  was  she  to  do  with  this  income  ?  She  was 
to  "  maintain,  keep  up,  and  pay  all  the  expenses  of  the  household 
establishment,  &c.,  for  the  benefit  of  herself  and  her  children." 
Then  comes  the  clause  which  is  so  much  complained  of,  **  On  such 
a  scale,  and  regulated  in  such  a  manner  as  she  shall  think  fit, 
within  the  limits  thereby  provided."  So  that  she,  by  these  means, 
had  given  to  her  the  power  of  determining  what  was  to  be  the 
scale  and  what  was  to  be  the  regulation  on  which  the  establishment 
was  to  be  kept  up.  She  was  to  pay  all  expenses  which  she  should 
incur  at  any  watering  place,  and  all  additional  expenses  incurred  at 
any  country  residence  of  Sir  Bichard,  during  any  sojourn  of  hers 
there.  Here,  again,  it  may  be  remarked,  that  not  only  was  there 
to  be  no  separation  as  to  the  house  in  town,  but  if  she  went  to  one 
of  her  husband's  country  residences  (from  which  it  may  be  inferred 
that  she  was  to  be  at  liberty  to  do  so),  she  was  to  bear  so  much  of 
the  additional  expenses  as  her  going  occasioned.  She  was  also  to 
[  *6S  ]  pay  the  ground-rent  of  the  Portland  Place  *house,  and  "all  wages 
of  servants  and  salaries  of  masters,  and  governesses  for  her 
daughter,  and  also  clothing  for  her  son  Edward,'*  and  the  surplus 
was  to  belong  to  Sir  Bichard.  Now  all  these  were  purposes  in  which 
Sir  Bichard  was  himself  interested  :  they  were  duties  which  she  had 
to  perform  towards  him,  as  well  as  towards  herself  and  to  her  children. 
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The  last  elause  is  that  which  has  been  most  commented  on,  by  Jodbkll 
which  Sir  Richard  is  to  be  at  liberty  to  partake  of  the  benefit  of  the  jodrbll. 
establishment,  *'  so  long  as  he  should  be  desirous  to  reside  at 
Portland  Place,  and  conform  to  the  spirit  and  intention  of  the  deed 
of  arrangement."  Now,  the  arrangement  being  made  in  a  case 
where  man  and  wife  had  differed,  the  alleged  ground  of  difference 
being  cruelty  entitling  the  wife  to  a  divorce,  the  spirit  and  inten- 
tion of  the  arrangement,  as  far  as  I  can  collect  from  the  deed,  is  no 
more  than  this:  that  she  was  to  have  from  him  an  income  for 
the  purpose  of  keeping  up  this  establishment  for  the  benefit  of 
herself  and  her  children,  which  the  husband  was  enabled  to 
partake  of. 

It  has  been  said,  that  an  arrangement  of  this  sort  greatly  alters 
the  ordinary  relation  between  husband  and  wife.  No  doubt  it 
does ;  but  if  it  is  said  that  it  entirely  destroys  the  ordinary  duties, 
as  they  before  existed,  between  husband  and  wife,  I  think  that  that 
proposition  cannot  be  maintained.  What  personal  relation  is 
directly  affected  by  this  ?  If,  indeed,  the  parties  do  not  endeavour 
to  accommodate  themselves  to  this  state  of  things;  if  they  seek 
every  occasion,  from  time  to  time,  of  jarring,  and  are  determined 
not  to  agree  together,  then  it  furnishes,  no  doubt,  foundation 
enough  of  difference,  and,  unfortunately,  of  great  misery  to  both  ; 
bat  it  is  equally  true,  that  they  might,  notwithstanding  a  provision 
in  the  deed,  go  on  harmoniously,  *without  any  dispute,  and  [  *59  ] 
in  perfect  conformity  with  all  the  ordinary  duties  between  husband 
and  wife.  If,  however,  they  are  determined  to  quarrel  about  these 
things,  if  instead  of  maintaining  good  temper,  and  showing  a 
mutual  forbearance,  they  seek  every  occasion  for  irritation  and 
quarrel,  then,  no  doubt,  the  means  of  disagreement  will  be  found  ^ 

in  this  arrangement ;  as,  unfortunately,  they  are  but  too  frequently 
found  in  the  ordinary  relation  of  man  and  wife.  I  feel,  therefore, 
very  considerable  difficulty  in  coming  to  the  conclusion  that  this 
arrangement  is  illegal,  or  contrary  to  the  policy  of  the  law,  or  that 
it  places  the  husband  altogether  in  the  power  of  the  wife  against 
the  law. 

With  regard  to  the  argument  as  to  the  dependence  of  the 
husband  on  the  wife,  it  is  to  be  observed,  that  by  the  settled 
and  ordinary  law  of  this  Court,  a  woman  may  have  property 
settled  on  her  to  be  enjoyed  for  her  separate  use  ;  the  meaning  of 
which  is  no  more  than  this,  that  she  has  it  independently  of  her 
husband.      It  has  relation  to  the  marital  power,  and  she  has  it 
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JoDBBLL  independently  of  her  husband.  It  makes  no  difiference  whether  the 
JoDBELL.  hasband  has  the  means  of  supportmg  himself  or  not.  He  may, 
from  day  to  day,  be  dependent  for  his  maintenance  and  support 
on  her  will,  or,  as  it  is  said,  on  her  caprice  ;  and  the  experience  of 
this  Court  shows,  that  notwithstanding  the  power  which  she  may 
have  over  the  property,  it  is  the  wife  who  requires  protection,  and 
that  unless  her  separate  estate  is  accompanied  with  a  fetter  against 
anticipation,  the  husband  is  apt  to  obtain  the  whole  control  of  it» 
and  frequently  prevails  on  her  to  part  with  it  altogether.  Lord 
Thublow  first  imposed  this  fetter,  depriving  her  of  the  power  of 
disposing  of  the  estate  by  anticipation,  and  he  thus  afforded  a 
married  woman  the  only  real  protection  she  has  against  the 
[  *60  ]  influence  of  her  husband.  I  do  not,  ^therefore,  think  that  this 
argument  is  to  be  so  much  relied  on.  If  there  had  been  proper 
behaviour  on  both  sides,  these  provisions  might  not  have  led  to  any 
dispute  at  all  between  them.  I  will  not  refer  to  misconduct :  it  is 
not  in  the  least  material,  in  the  view  which  I  have  taken  of  this 
case,  thinking,  as  I  do,  that  the  provisions  of  the  deed  are  not 
illegal,  although,  in  consequence  of  the  conduct  of  the  parties,  they 
may,  perhaps,  prove  very  inconvenient,  and  may,  perhaps,  afford 
the  means  rather  of  exasperating  quarrels,  which  might,  neverthe- 
less, have  equally  arisen,  if  the  parties  had  stood  in  the  ordinary 
relation  of  husband  and  wife. 

The  next  objection  which  is  made  to  this  is,  that  it  takes  away 
that  control  which  the  father  ought  to  have  over  his  children. 
This  argument  is  very  much  the  same  as  the  former.  Nothing  is 
said  about  the  control  of  the  children  in  the  deed.  A  duty  is 
annexed  to  the  separate  estate  given  to  the  wife :  she  has  to  provide 
for  them  in  the  house,  to  pay  the  salaries  of  masters  and  governesses 
for  her  daughter,  and  to  provide  clothes  for  one  of  her  sons.  Bat 
what  is  there  illegal  in  this  ?  It  may  or  not  be  a  very  imprudent 
thing  to  do  so,  and  the  parties  may  have  differences  relating  to  these 
matters ;  but  I  do  not  see  any  circumstance  which  makes  this  matter 
illegal.  Such  a  state  of  independence  on  the  part  of  a  wife  may 
be  inconvenient,  but  not  more  so  than  it  is  for  any  married  woman 
to  have  a  large  separate  estate  while  her  husband  has  nothing. 

With  regard  to  the  other  points,  namely,  want  of  consideration 
and  the  want  of  mutuality,  I  do  not  think  that  they  ought  to 
influence  the  mind  of  the  Court  at  all.  This  is  not  a  matter  of 
pecuniary  consideration,  but  a  family  arrangement,  a  compromise 
of  litigated  rights  between  the  parties. 
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The  dispute  between  them  seems  to  have  taken  place  more  Jodbbll 
than  twenty  years  after  they  had  been  married.  That  length  of  jodrbll. 
acquaintance  with  each  other  might  certainly  enable  Lady  Jodrell  [  6i  j 
to  know,  well  enough,  what  species  of  protection  her  particular 
circumstances  required ;  and  might,  at  the  same  time,  have  enabled 
Sir  Richard  Jodrell  to  know,  whether  his  wife  was  a  person  who 
could,  in  prudence,  be  entrusted  with  the  performance  of  the  duties 
which  he  committed  to  her.  With  this  mutual  knowledge  of  one 
another,  and  for  the  purpose,  as  they  state  in  the  deed,  of  prevent- 
ing further  disputes, — with  a  provision  made  for  living  together, 
which  would,  in  the  case  of  married  people,  imply  cohabitation, 
with  no  one  provision  depriving  either  party  of  any  right  to  the 
performance  of  any  conjugal  duty,  and  with  nothing  to  show  that 
any  breach  of  conjugal  duty  will  arise,  otherwise  than  by  a  remote 
inference,  and  that  not  necessarily  arising  from  the  provisions  of 
the  deed, — it  is  said,  that  this  deed  is  illegal;  and  one  of  the 
grounds  stated  is,  that  there  is  a  want  of  mutuality  and  a  want  of 
remedy. 

It  is  not  necessary  to  go  into  that  at  any  length,  for  if  it  is  once 
ascertained  that  the  plaintiff  has  a  duty  which  she  has  neglected 
to  perform,  then,  whatever  difficulty  there  may  be  in  regard  to 
form,  I  am  quite  satisfied,  that  the  Court  will  take  care  not  to 
allow  her  to  retain  the  means  of  continuing  to  commit  the 
like  breaches  of  duty.  It  certainly  seems  to  be  absurd  enough 
for  a  husband  to  file  a  bill  against  his  wife  to  compel  the  repay- 
ment of  the  money:  that  is  admitted;  but  it  is  said,  that  if 
there  was  any  right  in  regard  to  past  misappropriation,  it 
would  be  made  good  against  her  pin  money.  I  think  that  this 
argument  must  have  fallen  accidentally,  because  the  pin  money 
has  also  duties  annexed  to  it,  which  would  remain  unperformed, 
*if  any  remedy  were  had  against  it,  and  the  husband  would  be  [  ^^^  ] 
liable  for  all  the  expenses,  which  would  be  occasioned  by  the 
non-performance  of  the  duties  attached  to  the  pin  money.  But 
I  cannot  doubt  that  the  Court  would  reach  the  monies  in  the 
hands  of  the  trustees,  if  the  plaintiff,  by  her  conduct,  showed 
that  she  was  not  fit  to  be  entrusted  with  the  performance  of 
the  duty  here  entrusted  to  her.  I  think  the  Court  would  take 
care  that  she  had  not  the  means  of  committing  any  further 
breach:  but  that  really  is  not  a  question  which  can  now  be 
properly  decided  or  considered. 

Looking  at  the  whole  of  this  case,  it  appears  to  me  that  this  is 
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joDRELL      not  a  deed  which  I  can,  on  this  demurrer,  consider  as  an  illegal 
joDRBLL.     deed. 

The  demurrer  must,  therefore,  be  overruled. 


1845. 

July  22,  31. 

Avg,  2. 

Rolli  Court, 

Lord 

Lanodale, 

M.R. 

[66] 


KOCKE  V.   KOCKE. 

(9  Beav.  66.) 

An  absolnte  vested  bequest  was  aocompanied  with  a  direction,  that  it 
should  not  be  delivered  till  the  legatee  attained  twenty-five :  Held,  that 
he  was  entitled  to  payment  on  attaining  twenty-one. 

Thb  testator,  by  his  will,  expressed  himself  as  follows:  *'I 
appoint  my  son  Bichard  Hill  and  his  heirs  my  residuary  legatee,  to 
have  and  to  hold  the  residue  of  my  property  of  every  sort  and  kind, 
after  the  several  above  stated  bequests  have  been  paid ;  but  it  is  my 
especial  desire  that  the  residue  of  my  property  be  not  delivered  over 
to  him  until  the  completion  of  his  twenty-fifth  year,  and  that,  in 
the  mean  while,  he  be  subject  to  the  guardianship  of  his  mother.'* 

Bichard  Hill,  the  son,  attained  his  age  of  twenty-one  years  on 
the  7th  of  June,  1845,  and  the  residue  being  in  Court,  he  now 
presented  a  petition  for  payment. 

Mr.  Heathfield  in  support  of  the  petition  : 

The  gift  being  vested,  is  payable  upon  the  petitioner  attaining 
his  majority,  and  notwithstanding  the  direction  in  the  will,  he  is 
not  bound  to  wait  until  he  attains  twenty -five  before  he  receives  it. 

The  Mastbb  of  the  Bolls: 

I  will  look  at  the  terms]  of  the  will,  and  see  if  the  order  can  be 
made.  If  I  should  be  satisfied  that  there  is  an  absolute  gift,  with  a 
direction  to  pay  at  twenty-five,  then,  as  he  has  an  absolute  right  at 
twenty-one,  and  can  sell  and  mortgage  his  interest,  I  shall  order 
payment. 


Aug,  2,  The  Master  of  the  Bolls  made  the  order  for  the  immediate 

payment  of  the  residue  to  the  petitioner. 
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The  ATTORNEY-GENERAL    v.   The    CORPORATION       i845. 

OF  PLYMOUTH.  '^T^:*:''' 

(9  Beav.  67-79 ;  S.  0.  15  L.  J.  Ch.  109.)  RolUCmrt. 

The  statute  of  the  27  Eliz.  c  20,  authorised  the  corporation  of  Plymouth  Lord 

to  construct  a  watercourse  or  conduit,  for  bringing  a  supply  of  fresh  water    *Lanodalb, 
from  a  distance  to  Plymouth  for  public  objects,  as  for  the  supply  of  the  ^*^' 

ships  and  town  and  to  scour  the  hayen.    Mills  were  erected  on  the  water-  [  ^^  J 

course,  and  the  corporation  afterwards  conveyed  away  a  portion  of  their 
interest  in  the  leat:  Held,  that  the  corporation  had  undertaken  the 
performance  of  a  public  trust,  and  could  not  diyest  themselves  of  the  means 
of  fully  executing  it;  that  the  primary  duty  of  the  corporation  was  to 
provide  for  the  public  objects  contemplated  by  the  Act;  and  that  the 
surplus  water  only,  after  satisfying  the  public  purposes,  could  be  applied  to 
the  use  of  the  mills.  The  Court  also  considered  it  to  be  doubtful,  whether 
the  corporation  could  alienate  the  watercourse,  or  any  part,  for  satisfying 
their  own  debt. 

Upon  the  construction  of  the  particular  instruments,  held,  that,  by  the 
conveyance  of  one-fourth  *'  of  and  in  the  leat  or  watercourse,**  the  purchaser 
acquired  no  interest  in  the  water,  other  than  such  part  as  remained  after 
supplying  the  public  purposes  for  which  the  leat  was  authorised  to  be 
made. 

A  hospital  having  a  corporate  character  was  established  in  close  connection 
with  a  municipal  corporation.  The  ex-mayor  was  to  be  the  governor,  the 
masters  and  assistants  were  elected  from  the  corporation,  and  the  mayor 
and  aldermen  were  visitors :  Held,  that  the  corporation  and  hospital  were, 
in  equity,  incapable  of  contracting,  and  a  purchase  by  the  corporation  of 
property  belonging  to  the  hospital  was  set  aside. 

Thb  object  of  this  information  was  to  set  aside  a  purchase  made 
in  1805,  by  the  corporation  of  Plymouth,  from  a  charity  called  the 
Hospital  of  Orphans  Aid,  and  for  a  declaration  of  the  extent  of  the 
rights  of  the  charity  consequent  on  such  relief.  The  circumstances 
which  gave  rise  to  the  suit  were  as  follows : 

By  the  statute  of  the  27  Eliz.  c.  20  (after  reciting  the  advantage 
which  would  accrue  to  the  shipping  of  her  Majesty  and  her  subjects, 
and  to  the  town,  from  having  a  supply  of  fresh  water  at  Plymouth, 
and  that  the  haven  was  filling  up  with  sand,  and  would  be  utterly 
decayed,  unless  some  speedy  remedy  were  at  hand,  and  further 
reciting  that  there  was  a  river  called  Mewe  (i),  about  eight  or  ten 
miles  distant,  which  might  be  brought  iato  the  town  of  Plymouth 
mthout  any  great  damage,  by  reason  that  the  land  through  which 
the  same  should  be  conveyed  was  barren,  &c. ;  and  that  ''  by 
bringing  of  ^hich  water  most  of  the  incommodities  and  damages  [  *68  ] 
and  divers  others  would  not  only  be  remedied,  but  also  some  part 
of  the  charmel  of  the  said  haven  scoured  and  cleansed  by  the  same 
river,  to  the  perpetual  continuance  of  the  same  haven,  a  matter 

(1)  Now  Meavy.— F.  P. 
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A.-a.        most  beneficial  to  the  realme  "),  the  corporation  were  empowered 

thb  Gob.      to  dig  and  mine  a  ditch  or  trench,  in  breadth  between  six  and  seven 

''pltmouth'  '®®*  through  the  lands  between  the  town  of  Plymouth  and  the  river 

Mew,  for  conveying  the  river  to  the  town,  making  compensation  to 

the  owners. 

The  ''  watercourse  or  leat,"  having  been  formed,  was,  with  certain 
mills,  &c.,  on  the  10th  of  August,  1698,  leased  by  the  corporation 
to  Sir  Francis  Drake  for  sixty-seven  years. 

In  1617  (under  the  powers  contained  in  the  89  Eliz.  (i))  certain 
premises  were  erected  into  a  hospital,  to  be  called  '*  The  Hospital 
of  Orphans  Aid  "  in  Plymouth,  for  the  relief  of  certain  poor  people, 
and  the  hospital  was  to  consist  of  a  governor,  four  assistants,  two 
wardens,  and  forty  poor  people  to  be  relieved,  and  they  were,  under 
the  powers  of  the  Act,  erected  into  a  corporation. 

By  the  foundation  deed,  the  last  Mayor  of  Plymouth  for  the  time 
being  was  to  be  the  governor.  The  Mayor  of  Plymouth  for  the  time 
being  and  his  brethren  were  thereby  nominated  to  have  the  ordering, 
directing,  and  visiting  the  said  hospital,  and  the  placing,  and,  upon 
just  cause,  displacing,  of  the  said  orphans;  and  the  Mayor,  his 
brethren,  and  the  common  council,  were  to  make,  alter  and  explain 
the  orders,  &c. ;  and  by  the  ordinances,  the  two  wardens  were  to 
L  ••^  ]  be  elected  by  the  *Mayor  and  aldermen.  In  practice,  the  four 
assistants  were  chosen  from  among  the  magistrates  or  aldermen  of 
the  corporation. 

In  1628,  Drake,  in  consideration'of  1,50(M.,  assigned  a  moiety  of 
the  leasehold  interest  to  trustees  for  the  hospital. 

On  the  8rd  of  October,  1658,  the  corporation  of  Plymouth  agreed, 
in  consideration  of  1,400Z.  owing  by  them  to  the  hospital,  to  sell  to 
the  latter  one  fourth  of  the  mills  and  of  the  land  let  to  Sir  F.  Drake. 
These  were  in  the  same  year  conveyed  to  Gubbs  and  Francis,  by 
indenture  of  the  6th  of  October.  1658,  and  were  by  them  conveyed 
to  the  hospital  by  indentures  of  the  10th  of  May,  1655. 

The  whole  property  continued  under  the  management  of  the  cor- 
poration of  Plymouth,  who  accounted  to  the  hospital  for  what  was 
considered  to  be  its  share  of  the  income  of  the  property.  In  1805, 
a  committee  appointed  by  the  corporation  recommended  the  cor- 
poration  to  repurchase  the  one  fourth  of  the  propertr)r  from  the 
hospital. 

Accordingly,  by  indenture  dated  the  22nd  of  June,  1805,  made 
between  the  hospital  and  the  corporation,  after  reciting  that  from 
(1)  Chapter  Y.,  made  perpetual  by  tke  21  Jac.  I.  c.  1. 


poration  of 
Pltuoutb. 


TOL.  Lxxni.]  1845.    CH.    9  BEAV-  69—71.  287 

changes,  &c.y  the  property  comprised  in  the  indentures  of  1658  and        a.-g. 
1655,  and  the  share  of  the  hospital,  could  not  be  ascertained  with     thb  Gob- 
any  degree  of  certainty,  the  hospital,  in  consideration  of  1,8002., 
reeonveyed  the  property  comprised  in  the  indentures  of  1658  and 
1655  to  the  corporation. 

The  corporation  received  considerable  sums  from  the  water  rates 
paid  by  the  inhabitants  for  a  supply  of  water  from  the  "  leat,"  and 
also  for  a  supply  of  water  to  some  ^Government  departments  under       [  *70  ] 
the  5  Geo.  lY.  c.  49,  but  they  had  made  very  considerable  outlays 
in  respect  of  the  waterworks,  &c. 

Two  questions  were  raised  on  this  information.  First,  it  was 
insisted  that  the  repurchase  made  in  1805  was  invalid,  being 
made  from  the  corporation,  who  stood  in  a  fiduciary  relation 
towards  the  hospital,  or  was  so  closely  connected  therewith  as  to 
make  a  purchase  from  the  latter  invalid.  That  there  was  no  reason 
for  making  the  sale,  and  that  the  consideration  was  insufficient. 

Secondly,  it  was  contended  that  the  hospital  was  entitled  to  one 
fourth  of  the  *'  leat,"  and  to  one  fourth  of  the  whole  income  derived 
from  the  water,  including  the  water  rates,  and  the  produce  of  mills 
erected  subsequent  to  the  grant;  but  the  defendants,  the  corporation, 
contended  that  the  hospital  was  entitled  only  to  one  fourth  of  the 
property  of  the  waste  water  of  the  leat  after  supplying  the  town, 
and  to  one  fourth  of  certain  mills  only. 

The  second  point  was  made  to  rest  on  the  terms  of  the  several 
documents ;  but  it  is  unnecessary  to  set  forth  the  terms  of  those 
documents,  especially  as  they  will  be  found  sufficiently  stated  in  the 
judgment. 

Mr.  Twisty  Mr.  Turner^  and  Mr.  Blunts  in   support  of  the 
information. 

Mr.  Kinglake  for  the  hospital. 

Mr.  Kindersley  and  Mr.   ChandUsB  for  the   corporation  of 
Plymouth. 

The   case    of    The    Attorney- General    v.    Brettingham  {i)    was        [  7i  ] 
referred  to. 

Thb  Masteb  of  the  Bolls  postponed  giving  judgment. 

Thb  Master  of  the  Bolls  : 
The  information  in  this  case  prays,  that  it  may  be  declared  that 
(1)  52  B.  B.  46  (3  Beay.  91). 
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A.-a.  a  conveyance  dated  the  22nd  day  of  Jane,  1805,  is  void,  and  ought 
Thb  Cob-  to  be  delivered  up  and  cancelled  ;  and  that  the  Hospital  of  Orphans 
^LTMouTHf  ^^'  ^^  *^®  information  mentioned,  may  be  declared  to  be  entitled 
to  one  fourth  part  of  the  premises  comprised  in  certain  indentures 
of  the  6th  day  of  October,  1658,  and  the  10th  day  of  May,  1655, 
and  that,  notwithstanding  the  conveyance  of  the  22nd  of  June, 
1805,  the  hospital  is  entitled  to  a  full  one  fourth  part  of  the  whole 
rents  and  profits  of  the  said  premises,  and  of  the  ''  leat "  mentioned 
in  the  indentures  of  1653  and  1655,  and  of  certain  fines  and 
consideration  monies  in  the  information  mentioned.  The  informs- 
tion  also  prays  for  the  relief  alleged  to  be  consequent  on  such 
declarations. 

The  ostensible  object  of  the  information  is,  to  set  aside  an 
alienation  which  was  made  of  property  belonging  to  the  hospital  in 
the  year  1805,  and  if  that  should  succeed,  to  obtain  a  declaration  that 
the  hospital  is  entitled  to  an  equal  fourth  part  of  the  Plymouth  leat, 
and  of  the  profits  arising  from  the  supply  of  water,  by  means  of  the 
leat,  to  the  town  of  Plymouth,  and  the  ships  in  the  harbour  there. 
[  72  ]  The  alienation  in  1805  was  made  by  the  corporation  of  the 

hospital  to  the  corporation  of  Plymouth;  and  it  is  alleged,  that 
the  corporations  and  the  persons  by  whom  their  transactions  were 
conducted,  stood  towards  each  other  in  such  a  relation,  that  a 
conveyance  from  one  to  the  other  cannot  be  sustained  in  this 
Court,  especially  in  a  case  like  the  present,  in  which  it  is  alleged 
that  there  was  no  good  reason  to  justify  the  alienation,  and  also 
that  the  consideration  given  to  the  hospital  was  inadequate. 

The  right  to  the  leat,  and  to  the  profit  of  the  water  supplied  by 
means  of  it,  only  comes  in  question  upon  this  information,  in  the 
event  of  its  being  declared  that  the  alienation  of  1805  ought  to  be 
set  aside.  It  is  made  to  depend  on  the  construction  of  several 
instruments  relating  to  several  acts  of  persons  entitled,  or  supposed 
to  be  entitled,  to  various  interests  in  the  leat. 

The  Plymouth  leat  was  constructed  under  the  authority  of  an 
Act  of  Parliament  passed  in  the  year  1584  (27  Eliz.  c.  20).  The 
objects  of  the  Act  were  entirely  public,  to  supply  the  ships  in 
the  harbour  of  Plymouth,  and  the  town  of  Plymouth  itself  with 
water  and  to  scour  some  part  of  the  channel  of  the  haven,  by  means 
of  the  leat  which  was  intended  to  be  formed  for  the  purpose  of 
bringing  the  water  from  the  river  Mew  to  the  harbour.  The 
power  of  purchasing  the  land  required,  and  making  the  requisite 
construction,  was  given  to  the  corporation  of  Plymouth. 
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It  seems,  that  after  the  constraction  of  the  leat,  and  on  the  10th        A..G. 
of  August,  1593  (85  Eliz.),  the  corporation  of  Plymouth  granted  to     thb  Oob- 
Sir  Francis  Drake  a  lease  for  sixty-seven  years  from  the  ensuing  ^pj^iouraf 
Michaelmas,  of  various  houses,  closes  of  land  and  certain  mills,  and 
of  *the  leat  or  watercourse  then  coming  and  going  to  the  aforesaid       [  *73  j 
mills ;  but  the  terms  of  the  lease  are  only  known  by  the  imperfect 
recital  of  them  in  a  deed  of  long  subsequent  date.    The  lease  id 
said  to  have  been  granted  under  the  yearly  rent  of  84Z.  3^.  4d., 
and  divers  covenants,  conditions,  and  reservations. 

The  Hospital  of  Orphans  Aid  was  founded  in  1617  (17th  July, 
15  Jac.),  under  the  powers  given  by  the  Act  of  the  89  Eliz.  and  was 
endowed  with  certain  property,  and  made  to  consist  of  one  governor, 
four  assistants,  two  wardens,  and  from  three  to  forfy  poor  people, 
as  the  fund  would  bear.  The  land  with  which  the  hospital  was 
endowed  was  given,  in  pursuance  of  a  trust,  by  Thomas  Sherwill 
and  Nicholas  Sherwill,  to  whpm  it  had  been  conveyed  by  the 
corporation  in  the  yeat  1615,  and  a  very  close  connexion  was 
established  between  the  hospital  and  the  corporation.  The  person 
who  had  been  Mayor  of  the  town  last  before  the  present  mayor 
was,  in  all  time,  to  be  governor  of  the  hospital.  I  do  not  find  in 
the  foundation  any  special  regulation  as  to  the  mode  in  which  the 
assistants  and  wardens  were  to  be  appointed ;  but  it  seems  that,  in 
the  usual  practice,  the  four  assistants  were  chosen  by  the  Mayor 
from  amongst  the  magistrates  or  aldermen  of  the  corporation  of  the 
town ;  and  that  the  two  wardens  were  chosen  biennially  out  of  the 
twenty-four  councilmen  of  the  corporation  of  the  town,  and  the 
poor  were  to  be  persons  born  within  the  borough. 

In  the  year  1628,  it  seems,  that  the  hospital  became  entitled  to 
a  considerable  sum  of  money,  under  the  will  of  Bawlins,  of  which 
Walter  Hele,  Thomas  Sherwill,  and  Matthew  NichoUs  were 
executors,  and,  by  an  indenture  dated  the  10th  of  September,  1628, 
and  made  between  Sir  Francis  Drake,  Bart,  (who  was  recited  to 
*have  become  entitled  for  divers  years  to  come  to  the  premises  [  *74  ] 
comprised  in  the  lease  granted  to  Sir  Francis  Drake,  Knight,  in 
August,  1593),  of  the  one  part,  and  Hele,  Sherwill,  and  Nicholls, 
the  executors  of  Bawlins,  of  the  other  part,  it  was  witnessed,  that 
Brake,  in  consideration  of  1,500Z.  to  him  paid  by  the  executors, 
assigned  and  set  over  to  them  the  moiety  and  halfendale  of  the 
premises  comprised  in  the  lease,  including  the  moiety  of  the  leat 
and  watercourse  then  coming  and  going  to  the  mills ;  to  hold  to 
the  executors,  for  the  residue  of  the  term  of  sixty-seven  years, 
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A.-G.  paying  a  moiety  of  the  rent,  and  performing  the  other  covenantB 
ThxCob«  aiid  conditions. 
^PLTMouTHf  Whatever  was  the  interest  thus  assigned  to  Hele  and  the  others, 
it  was  to  determine  with  the  term  of  sixty-seven  years,  at  Michael- 
mas, 1660.  The  reversion  remained  in  the  corporation  of  Plymouth ; 
but,  on  the  8rd  of  October,  1658,  the  corporation  of  Plymouth 
ordered,  that  for  the  consideration  of  1,400Z.,  part  of  a  greater  sum 
due  from  the  corporation  of  the  town  to  the  hospital,  an  estate  in 
fee-simple  should  be  granted,  to  or  in  trust  for  the  hospital,  of  one 
fourth  part  of  all  the  mills,  tolls,  and  mulcture,  leat  and  water- 
course, and  of  the  several  closes,  theretofore  granted  to  Sir  Francis 
Drake,  and  leased  for  several  years  then  to  come  and  unexpired. 

By  an  indenture  dated  the  6th  of  October,  1658,  the  corporation 
of  Plymouth  conveyed  to  Gubbs  and  Francis,  who,  by  an  indenture 
dated  the  10th  of  May,  1655,  conveyed  to  the  Hospital  of  Orphans 
Aid,  all  the  messuages,  lands,  tenements,  mills,  and  closes  of  land, 
with  the  appurtenances,  thereinafter  mentioned,  that  is  to  say,  the 
one  fourth  part,  in  four  parts  to  be  divided,  of  and  in  all  and 
[  *7b  ]  singular  the  messuages,  lands,  tenements,  ^meadows,  mills,  and 
closes  of  land,  with  the  appurtenances,  in  the  said  indenture,  after 
mentioned.  The  description  of  the  premises,  after  mentioning 
certain  closes  of  land,  houses,  and  mills,  and  particularly  a  malt 
mill,  and  two  grist  mills,  and  the  tucking  mill,  in  the  close  called 
the  malt  mill  close,  within  the  said  borough,  adds  these  words,  viz., 
''  together  with  the  fourth  part  of  and  in  the  said  close,  and  the 
leat  or  watercourse  running,  coming,  and  going  to  all  the  said 
mills.'' 

It  is  to  be  observed,  that  the  transaction,  completed  by  the  two 
last-mentioned  indentures,  appears  to  be  a  transaction  between  the 
corporation  of  Plymouth,  and  the  Hospital  of  Orphans  Aid,  in 
which  the  corporation  took  upon  themselves  to  satisfy  a  portion  of 
the  debt,  admitted  to  be  due  from  them,  by  means  of  this  convey- 
ance. In  the  character  of  the  persons  by  whom  it  was  conducted, 
it  does  not  appear  to  differ  from  the  transaction  of  1805,  which  is 
complained  of  in  this  information.  It  is,  nevertheless,  the  transac- 
tion of  which  the  information  claims  the  benefit  for  the  hospital. 

It  is  insisted,  that  by  the  words,  '*  together  with  the  fourth  part 
of  and  in  the  said  close,  and  in  the  leat  or  watercourse  running, 
coming,  and  going  to  all  the  said  mills,"  the  hospital  became  entitled 
to  one  fourth  part  of  the  leat  or  watercourse  running  from  the  river 
Mew  or  Mevye  to  the  harbour  of  Plymouth. 
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It  may  reasonably  be  doubted,  whether  the  corporation,  having        a.-o. 
been  empowered  to  make,  and  being  in  possession  of  the  leat  or     thb  gor- 
watercourse  for  the  special  purposes  mentioned  in  the  Act,  could  p^»ation  of 
alienate  any  part  of  it,  for  the  purpose  of  satisfying  their  own  debt. 
They  must,  I  think,  be  considered  to  have  undertaken  the  ^perform-        [  *76  ] 
ance  of  a  public  trust  and  duty,  and  could  not  lawfully  divest  them- 
selves of  the  means,  or  any  part  of  the  means,  of  fully  performing 
that  duty  or  executing  that  trust. 

But,  however  this  may  be,  and  whether  the  corporation  were  or 
were  not  competent  to  conduct  such  a  transaction  between  them- 
selves and  the  hospital,  I  am  of  opinion,  that  the  primary  duty  of 
the  corporation,  under  the  Act  of  Elizabeth,  was  and  is,  to  provide 
for  the  public  objects  contemplated  by  the  Act,  and  that  it  would 
be  contrary  to  their  duty,  to  permit  the  interests  of  any  persons 
interested  in  the  mills,  or  in  the  application  of  the  water  brought 
by  the  leat  to  the  purposes  of  the  mills,  to  have  any  competition 
with  the  public  interests  intended  to  be  secured  by  the  Act.  I  think 
that  the  corporation  of  Plymouth  never  had,  and  have  not  now, 
any  right  to  apply,  or  permit  to  be  applied  to  or  for  the  use  of  the 
mills  any  water  brought  by  the  leat,  other  than  that  which  may 
remain  after  the  public  purposes  intended  by  the  Act  were  fully 
satisfied. 

I  do  not  wish  to  suggest  any  question  as  to  the  mode  of  supplying, 
or  the  mode  of  raising,  funds  to  defray  the  cost  of  supplying,  the 
Queen's  navy  or  her  arsenal,  or  the  inhabitants  of  Plymouth,  with 
water  by  means  of  the  leat.  And  as  to  any  surplus  of  the  funds 
raised  beyond  the  amount  of  the  costs  actually  incurred,  I  say  only, 
that  I  do  not  think  that  the  corporation  were  lawfully  entitled,  by 
giving  any  part  of  it  to  an  assignee  for  payment  of  their  own  debt, 
to  make  it  the  interest  of  themselves  and  of  their  assignee  to 
demand  from  those  who  are  entitled  to  be  supplied  with  water  a 
greater  revenue  than  was  required  for  the  purpose. 

And  upon  the  best  consideration  which  I  have  been  able  to  give  to  [  77  ] 
the  instrument,  I  think,  that  no  more  was  or  was  meant  to  be  con- 
veyed, than  one  fourth  part  of  so  much  of  the  water  flowing  in  the  leat 
or  watercourse  as  came  and  went  to  the  mills ;  and  that,  by  the 
water  coming  and  going  to  the  mills,  no  more  than  that  which 
remained,  after  satisfying  the  public  purposes  of  the  Act,  could  be 
or  was  intended  to  pass.  The  words  of  the  deed  are  not,  perhaps, 
strictly  correct,  but  any  ambiguity  arising  from  the  use  of  the 
word  "  leat "  appears  to  me  to  be  removed  by  the  annexed  words, 

19—2 
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A.-O.        ''  water-course  coming  and  going/'  by  the  nature  of  the  case,  and  I 

thx  boB-     think,  also,  by  the  subsequent  conduct  of  the  parties,  as  appears  by 

'  Pltmouth'  *^®  evidence.    I  am,  therefore,  of  opinion,  that  the  Attorney-General 

is  not  entitled  to  the  declaration  which  he  asks,  as  to  the  right  of 

the  hospital,  under  the  indentures  of  the  6th  of  October,  1653,  and 

the  10th  of  May,  1655. 

Upon  the  other  object  of  the  information,  which  relates  to  the 
validity  of  the  transaction  in  1805, 1  own  that  I  have  not  been  able 
to  consider  the  corporation  of  Plymouth  and  the  corporation  of 
the  Hospital  of  Orphans  Aid,  as  two  distinct  and  independent  cor- 
porations, capable,  in  equity,  of  dealing  adversely  with  each  other, 
in  matters  affecting  their  interests 'when  opposed.    It  is,  I  think, 
manifest,  that  the  hospital  was  always  treated  and  considered  as 
dependent  on  the  corporation  of  the  town,  and  that  habitually  the 
property  of  the  hospital  was  not  left  to  the  independent  control  of 
the  governor,  assistants,  and  wardens,  but  was  frequently  made  use 
of  for  the  convenience*  of  the  Mayor,  aldermen  and  burgesses. 
There  is  no  evidence  to  show  that  this  was  dishonestly  done,  or  that 
the  hospital  was  in  any  manner  defrauded,  or  even  in  any  manner 
a  sufferer,  but  supposing  that  the  corporation  of  the  town,  from  time 
[  *78  ]       to  *time,  did  that  which  was  best  for  the  hospital,  it  would  still 
appear  that  it  was  done  at  the  will  and  by  the  direction  of  the 
corporation  of  the  town,  and,  considering  the  close  connexion  be- 
tween them,  and  their  relative  position,  it  could  bardly  be  otherwise. 
The  governor  of  the  hospital  was  the  person  who  had  last  been 
Mayor — the  assistants  were  chosen  from  the  magistrates  or  alder- 
men, and  the  wardens  from  among  the  common  councilmen,  and 
the  corporation  of  the  town  was  the  visitor  of  the  hospital.    The 
connexion  being  such,  I  do  not  think  that  the  two  corporations  can, 
in  this  Court,  be  considered  as  capable  of  making  a  contract  in  a 
matter  in  which  their  interests  are  opposed. 

I  certainly  am  not  satisfied,  upon  the  evidence  before  me,  that 
the  hospital  did  not  receive  an  adequate  consideration  for  the  rights 
and  interests  purported  to  be  alienated  ;  and  if  the  case  rested  upon 
want  of  consideration  only,  I  should  not  think  it  right  to  disturb 
the  transaction ;  but  on  the  other  ground,  I  think  that  it  ought  to 
be  set  aside,  and,  therefore,  if  the  Attorney-General  desires  it,  I 
must  declare. 

That,  under  the  circumstances  of  this  case,  the  conveyance  of  the 
22nd  of  June,  1805,  is  void  in  equity,  and  that  the  same  ought  to 
be  delivered  up  to  be  cancelled. 
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And  with  a  view  to  the  consequences  and  effect  of  that  declaration,        A.-a. 
I  think  that,  at  the  request  of  the  defendants,  I  ought  to  declare,        thb  Cob- 

That  the  hospital  was  not,  under  the  indentures  of  the  6th  day  of  ^p^Jo^^^th' 
October,  1653,  and  the  10th  day  of  May,  1655,  entitled  to  any  share 
of,  or  interest  in,  the  water,  or  any  profit  arising  from  the  water 
supplied  to  the  town  or  *haven  of  Plymouth,  by  means  of  the  [  *79  ] 
Plymouth  leat  or  watercourse,  or  to  any  rent,  fines,  tolls,  or  monies 
paid  on  account,  or  in  respect,  of  any  such  water  or  supply  thereof; 
and  that,  under  and  by  virtue  of  the  same  indentures,  there  passed 
thereby,  and  the  hospital  acquired,  no  interest  in  the  water  flowing 
in  the  leat,  other  than  in  such  part  thereof  as  came  and  went  to  the 
mills  in  the  said  indentures  mentioned,  after  supply  of  the  said 
town  and  haven : 

And  having  regard  to  that  declaration,  refer  it  to  the  Master  to 
ascertain  and  state  the  particulars  of  the  property  comprised  in  the 
said  indentures,  and  how  the  same  were  known  and  distinguished 
in  the  month  of  June,  1805  : 

And  take  an  account  of  the  several  sums  of  money  which  have 
been  received  and  paid  by  the  corporation  of  Plymouth  on  account, 
or  in  respect,  of  such  property,  from  the  month  of  June,  1805,  up 
to  the  date  of  his  report. 


SMITH  V.  SMITH.  i846. 

(9  Beav.  80—89.)  April  22, 29. 

A.  B.,  a  married  woman,  conveyed  her  separate  estate  to  C.  D.,  in  trust  ^'     ' 

to  sell,  &c.,  and  pay  a  debt  due  to  him  from  her,  and  further  advances,     jiqUs  Court 
not  exceeding  in  the  whole  400?.,  and  to  hold  the  surplus  for  her  separate  i^atA 

use.    C.  D.  afterwards  made  further  advances  far  exceeding  the  limit,  part     lanodale, 
of  which  was  paid  upon  bills  drawn  on  him  by  A.  B.  with  directions  **to  M.R. 

charge  the  same  to  the  account  of  *'  her  separate  estate  :  Held,  that  C.  D.  [  80  ] 

was  not  entitled  to  appropriate  his  receipts,  in  the  first  place,  in  payment 
of  the  advances  not  covered  by  the  secxuity,  the  Court  considering  that 
C.  D.'s  receipts  could  not  be  considered  as  indefinite  payments ;  that  he 
had  them  only  for  the  purpose  of  paying  off  the  charge,  and  afterwards  for 
A.  B.'s  separate  use ;  and  that,  upon  the  true  construction  of  the  instru- 
ments, C.  D,  was  bound  to  apply  the  separate  estate  which  he  received  in 
satisfaction  of  the  charge,  and  could  only  consider  the  surplus,  after  such 
satisfaction,  as  subject  to  the  disposition  of  O.D.,  or  liable  to  such  ordinary 
Hen  as  he  might  acquire  by  advancing  money  to  her. 

This  case  came  on  upon  the  petition  of  Anne  Johnson,  praying 
that  the  Master's  report,  dated  the  8th  of  December,  1844,  might 
be  confirmed,  and  for  consequential  directions,  and  upon  a  cross 
petition    of    Mr.    Gregory,    praying,    for    the    purposes    therein 
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Smith       mentioned,  that  the  petitioner  might  be  at  liberty  to  except  to  the 
suiTH.      report,  and  that  it  might  be  referred  back  to  the  Master  to  review 
the  same. 

In  September,  1820,  Mr.  Smith,  the  first  husband  of  Mrs. 
Johnson,  died  intestate,  leaving  her  entitled  to  dower,  her  right  to . 
which  was  established  by  proceedings  in  this  Court ;  and  on  the 
10th  of  January,  1827,  she  made  some  arrangements  or  agreement, 
as  to  part  of  her  interest  in  her  dower,  with  a  person  of  the  name 
of  Kendal,  and  some  question  arose  as  to  the  performance  of  that 
arrangement  or  agreement. 

In  April,  1827,  she  contemplated  the  marriage  which  took  effect 
between  her  and  William  Cocks  Johnson,  and  on  that  occasion, 
marriage  articles  were  executed,  whereby  it  was  agreed,  that  her 
dower  should  be  conveyed  to  trustees,  in  trust  for  her  separate  use, 
and  enabling  her  to  dispose  of  any  residue  by  deed  or  will. 
[  81  ]  She  married  Johnson  on  the  19th  of  May,  1827,    and  in  the 

course  of  the  proceedings  in  the  cause,  a  receiver  was  appointed  of 
the  rents  out  of  which  her  dower  was  to  be  paid. 

On  the  2nd  of  July,  1828,  a  deed  was  executed,  between  Mrs. 
Johnson  of  the  first  part,  her  husband  William  Cocks  Johnson  of 
the  second  part,  and  David  Lloyd  Harries  of  the  third  part. 
Harries  had  previously  advanced  her  two  sums  of  80/.  and  202.,  and 
then  lent  her  an  additional  sum  of  502. ;  and  it  being  contemplated 
that  he  might  make  her  further  advances,  the  dower  was  conveyed 
to  Harries,  on  trust  to  sell  it,  and,  after  paying  costs  out  of  the 
purchase  money,  he  was  to  repay  himself  the  three  sums  of  80{., 
20Z.,  and  50Z.,  and  any  further  sums,  not  exceeding  6001.;  and 
Harries  was  enabled  either  to  perform  the  contract  of  Eendali 
or  to  resist  the  claim  of  Kendal  under  that  contract,  as  should  be 
expedient. 

In  the  month  of  August,  1880,  the  petitioner,  Mr.  Gregory,  had 
advanced  to  Mrs.  Johnson  different  sums,  amounting  to  280/.,  and 
he  then  lent  her  an  additional  sum  of  50Z.,  and  further  advances 
being  contemplated,  a  deed,  dated  the  20th  day  of  August,  1830, 
was  executed  between  David  Lloyd  Harries  of  the  first  part,  Mrs. 
Johnson  of  the  second  part,  her  husband,  of  the  third  part,  and 
Mr.  Gregory  of  the  fourth  part,  and  thereby  Mrs.  Johnson's  dower 
was  conveyed  to  Mr.  Gregory,  on  trust  to  sell  it,  and  receive  the 
purchase  money,  and  in  the  meantime  to  receive  and  take  the 
dower,  and  out  of  the  monies  to  arise  by  the  sale  or  in  respect  of 
the  dower,  to  pay  the  costs  therein  mentioned,  and  then  what 
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should  be  dae  to  Harries,  and  afterwards  to  pay  himself  the  2801.       Smith 
and  50Z.,  and  sach  further  snms  as  he  might  lend,  or  lay  out  or       smi'tb. 
expend  to  or  for  the  ase  of  Mrs.  Johnson,  *so  as  the  same,  together       [  ^82  ] 
with  the  280Z.  and  50/.,  should  not  exceed  the  full  sum  of  4002. 
and  he  was  to  stand  possessed  of  the  surplus,  in  trust  for  the 
separate  use  of  Mrs.  Johnson. 

In  a  few  days  after  the  date  of  this  deed,  and  on  the  26th  day  of 
the  same  month  of  August,  1880,  Gregory,  at  the  request  of 
Johnson  and  wife,  paid  to  Eendal  150Z.,  and,  in  consideration 
thereof,  Kendal  agreed  and  undertook  to  assign  his  right  and 
interest  under  his  contract  of  the  10th  of  January,  1827,  to  Gregory, 
in  trust  for  Johnson  and  wife ;  and  it  was  agreed  between  Gregory 
and  Johnson  and  wife,  that  the  sum  of  1502.  and  costs,  paid  by 
Gregory,  should,  to  all  intents  and  purposes,  be  considered  as 
included  in  and  provided  for  by  the  trusts  of  the  deed  of  the  20th 
of  August,  1880,  as  if  the  agreement  and  the  release  and  assign- 
ment thereby  contemplated  had  been  made  before  the  execution 
of  that  deed. 

After  the  execution  of  the  deed  of  the  20th  of  August,  1880, 
Gregory  entered  into  the  receipt  of  the  dower,  and  on  the  applica- 
tion of  Mrs.  Johnson,  he  subsequently  made  repeated  advances  of 
money  to  her,  and  made  other  payments  on  her  account.  Some  of 
sach  payments  were  made  by  bills  drawn  by  Mrs.  Johnson  on 
Mr.  Gregory,  and  he  was  directed  by  the  bills  "to  charge  the  same 
to  the  account  of  her  dower,"  and  at  other  times  "  to  charge,"  or 
"  to  place  "  the  same  "  to  account." 

By  an  order,  made  on  the  petition  of  Mrs.  Johnson  on  the  7th 
day  of  August,  1840,  it  was  referred  to  the  Master  to  inquire, 
whether  any,  and  what,  sum  was  due  to  David  Lloyd  Harries  under 
the  deed  of  the  2nd  of  July,  1828 ;  and  if  any  sums  payable  to  him 
had  been,  *by  whom  and  when  paid.  And  the  Master  was  to  take  [  *83  ] 
&n  account  of  what  had  been  expended  by  Gregory,  for  principal, 
interest,  and  costs  under  the  deed  of  the  20th  of  August,  1880,  and 
of  all  sums  received,  or  which  but  for  wilful  default  might  have 
been  received  by  Harries  and  Gregory,  or  either  of  them,  on 
account  of  the  dower  of  Mrs.  Johnson ;  and  also  to  inquire,  whether 
Gregory  had  made  any  other  advances  on  account  of  Mrs.  Johnson, 
and  whether  Gregory  had  any,  and  what  lien  on  the  dower  or  the 
purchase  money  thereof,  with  liberty  to  the  Master  to  state  special 
circumstances. 

The  Master  made  his  report  on  the  8th  day  of  December,  1842, 
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Smith  and  thereby  foand  the  amount  due  on  the  balance  of  the  account 
SmTth,  for  principal  money,  interest,  and  costs,  under  the  deed  of  the  2nd  of 
July,  1828,  up  to  the  24th  of  May,  1889,  to  be  the  sum  of  4142. 16<.  lid., 
and  that  such  sum  had  been  paid  by  Gregory  to  Harries;  and 
in  taking  the  account  of  what  was  due  under  the  deed  of  the  20th 
of  August,  1880,  he  considered  the  limitation  as  to  the  sums  therein 
mentioned  to  have  been  extended  by  the  agreement  of  the  SOth  of 
August,  1830,  so  as  to  embrace  the  sum  of  150Z.  intended  to  be 
provided  for  by  such  agreement,  and  so  considering,  found  that 
there  had  been  expended  by  Gregory  for  principal  money,  interest, 
and  costs,  under  the  same  deed  as  extended  by  the  agreement,  the 
sum  of  832/.  4«.  lOd.  And  he  found,  that,  under  the  deed  of  the 
2nd  of  July,  1828,  and  also  the  deed  of  the  20th  of  August,  1830, 
Gregory  received  several  sums,  amounting  together  to  the  sum  of 
1,222Z.  Ss.  9d.  on  account  of  the  dower  of  Mrs.  Johnson.  The 
Master  then  added  the  amount  of  Gregory's  expenditure,  and 
deducted  his  receipts  as  follows  : 
[84]  £      8.    d. 

832    4  10  expended  by  Gregory  under  the  deed. 
414  16  11  balance  paid  to  Harries. 

1,247     1    9 

1,222    3    9  Gregory's  receipts. 


24  18    0  balance  due  to  Gregory. 


And  he  further  found,  that  Gregory  had  expended  other  sums 
for  Mrs.  Johnson  to  the  amount  of  4652.  Is.  lOd.,  for  which  he  did 
not  find  that  Gregory  had  any  lien. 

On  the  22nd  day  of  April,  1843,  and  upon  the  petition  of  Mrs. 
Johnson  that  the  Master  might  be  directed  to  review  his  report,  it 
was  referred  back  to  the  Master  to  review  his  report  as  to  the  150/. 
included  in  the  agreement  of  the  26th  of  August,  1830,  and 
Mr.  Gregory  to  make  such  further  claim,  as  to  the  said  sum  of 
1502.,  as  he  might  be  advised. 

The  Master,  by  his  report  dated  the  8th  December,  1844,  reviewed 
his  former  report,  and  found,  that  the  sum  of  7052.  15s.  9e2.,  instead 
of  the  sum  of  8322.  4^.  lOrf.  found  by  the  former  report,  was  due 
and  owing  to  Gregory,  under  the  indenture  of  the  20th  of  August, 
1830 ;  and  he  further  found,  that,  in  the  result  of  his  inquiry,  there 
was  due  from  Gregory  a  balance  of  1012.  lis.  1^2.,  instead  of  being 
a  balance  of  242. 188.  due  to  him,  as  found  by  the  former  report; 
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and  he  farther  stated,  that  Gregory,  pursuant  to  liberty  given  him,  Smith 
brought  in  a  state  of  facts  and  charge,  which  the  Master  did  not  smith. 
think  fit  to  allow. 

This  report  was  objected  to,  and  was  the  subject  of  the  present 
petition,  by  which  Mr.  Gregory  desired  to  *have  it  considered,  that  [  •as  ] 
no  pari  of  the  sum  of  1,222{.  8^.  9ci.,  received  by  him  on  account  of 
dower,  ought  to  be  considered  as  received  on  account  of  the  sums 
due  to  him  under  the  indentures  of  July,  1828  and  August,  18S0, 
until  after  payment  of  the  several  sums,  amounting  to  4652.  Is.  lOd., 
found  due  to  him;  or  that  he  might  be  considered  as  being  a 
mortgagee,  or  to  have  a  lien,  under  the  agreement  of  the  26th  of 
August,  1880,  for  the  150/.  and  interest,  on  so  much  of  the  dower 
of  Mrs.  Johnson  as  should  remain  in  his  hands,  after  satisfying  the 
debts  or  sums  of  money  specified  in  ^the  report  of  the  8th  of 
December,  1842.  And  he  desired  either  an  order  giving  him  the 
benefit  of  those  claims,  or  such  other  order  as  should  seem  meet. 

Mr.  C.  J.  Selicyn,  on  behalf  of  Mr.  Gregory,  argued  that  he 
had  a  right  to  appropriate  his  receipts  in  payment  of  any  of  the 
items  of  the  account  between  him  and  Mrs.  Johnson,  as  he  pleased : 
Mills  V.  Foivkes  (l),  Philpott  v.  Jones  (2),  Arnold  v.  The  Corporation 
of  Pack  (a) ;  that  it  was  equitable  that  the  current  yearly  receipts 
ahould  be  set  against  the  current  yearly  payment :  and  that  there 
had  been  an  express  appropriation  made  by  Mrs.  Johnson,  by  her 
bill8  on  Mr.  Gregory,  drawn  "  on  account  of  dower "  &c.,  which 
constituted  a  charge  on  her  separate  estate:  Crosby  v.  Church  (4). 

Mr,  Turner  and  Mr.  W,  R  Ellis,  on  behalf  of  Mrs.  Johnson, 

rontrd. 

The  Master  of  the  Rolls  reserved  judgment. 

The  Masteb  of  the  Rolls  :  jV7,„.  10. 

There    seems  to  be  no  doubt  that  Mr.  Gregory  has  paid   on        [  gg  j 
account  of  Mrs.  Johnson  a  greater  amount  of  money  than   he 
received  on  account  of  her  dower.     The  whole  sum  received  amounts 
to  1,222Z.  8^.  9t{.     The  sums  as  even  now  allowed  for  principal, 
interest,  and  costs  under  the  deeds  amount  to  1,120/.  12s.  ScL,  and 

(1)  50  E.  E.  750  (5  Bing.  N.  C.    (3)  61  E.  B.  664  (4  Man.  &   G. 
^55).  860). 

(2)  41  E.  E.  371  (2  Ad.  &  El.  41).      (4)  52  E.  E.  196  (3  Beav.  485). 


298  1845.    CH.     9  BEAV.  86—87.  [b.R. 

Smith       the  Master  has  found  that  a  further  sum  of  4652.  Is.  lOd.  was 
Smith.       advanced. 

Mr.  Gregory  was  entitled  to  receive  Mrs.  Johnson's  dower,  and  to 
apply  the  same  in  satisfaction  of  the  sums  which  were  due  to  him 
under  his  deeds ;  and  as  to  the  surplus  of  it,  he  was  trustee  for 
Mrs.  Johnson  for  her  separate  use. 

Mrs.  Johnson  had  no  right  to  divest  any  portion  of  it  from  that 
first  application  to  which  Mr.  Gregory  was  entitled;  and  if  the 
directions  of  the  deed  had  been  simply  followed,  the  question  now 
made  would  not  have  arisen,  but  Mrs.  Johnson  was  entitled  to  the 
surplus,  and  seems  to  have  been  continually  in  want  of  money,  and 
she  repeatedly  applied  to  Mr.  Gregory  to  supply  her  with  money, 
or  to  make  payments  for  her,  and  he  frequently  did  so. 

It  has  been  held,  that^  with  respect  to  any  money  advanced 
beyond  the  limits  stated  in  the  deed,  he  has  no  claim  or  lien  under 
the  deeds ;  but  he  now  says  (if  I  correctly  understand  him),  that, 
having  received  the  dower  which,  subject  to  his  own  rights  under 
the  deed,  belonged  to  Mrs.  Johnson  for  her  separate  use,  he  had  a 
right,  in  its  application,  to  postpone  its  rights  under  the  deeds,  and 
apply  his  receipts,  in  the  first  place,  in  satisfaction  of  new  payments 
or  advances  made  on  account  of  Mrs.  Johnson. 
[  87  1  Further,  he  insists,  that  if  at  any  time  any  portion  of  the  limited 

charge  under  the  deeds  was  paid  off,  he  had  a  right  to  bring  any 
subsequent  advance  to  Mrs.  Johnson  under  the  deeds,  in  lieu  of  so 
much  of  the  charge  as  had  been  paid  off,  and  thus  to  keep  up  the 
charge  to  the  extent  of  the  limit,  although  some  part  of  it  might 
have  been  paid  off:  and,  further,  he  contends,  that  if  he  was  not  so 
entitled,  if  he  was  bound,  under  the  trusts  of  his  deeds,  to  exonerate 
the  dower  from  the  charge  under  the  deeds,  before  he  applied  any 
part  of  it  to  the  use  of  Mrs.  Johnson,  yet  that,  at  all  events,  after 
the  charge  was  satisfied,  he  was,  at  the  request  of  Mrs.  Johnson, 
entitled  to  apply  any  surplus  to  her  use,  according  to  her  directions ; 
and  ought  to  be  allowed,  as  against  the  surplus,  not  only  such  sums 
as  he  paid  by  her  directions  out  of  her  dower,  but  also  such  sums  as 
he  applied  to  her  use,  under  her  authority,  without  special  reference 
to  the  dower,  as  the  fund  out  of  which  such  sums  were  to  be  paid.  In 
other  words,  he  contends,  that  the  surplus  dower,  after  paying  the 
limited  charge,  was  money  in  his  hands  on  account  of  Mrs.  Johnson, 
which,  under  the  circumstances,  he  had  a  right  to  apply  to  her 
use,  whether  she  specifically  directed  the  payment  to  be  made  out 
of  her  dower  or  not. 
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The  case  argued  does  not  appear  to  me  to  be  consistent  with  the  Smith 
case  indicated  by  the  objections  carried  in  to  the  Master's  present  smith. 
report ;  and  it  is  not  confined  to  the  claim  which,  by  the  terms  of 
the  order  of  April,  1848,  was  specially  permitted  to  be  made  ;  and 
Mr.  Selwyn,  who  argued  the  case,  has,  therefore,  not  desired 
any  decision  in  favour  of  Mr.  Gregory,  at  this  time,  but,  having 
r^ard  to  the  order  of  7th  of  August,  1840,  has  requested  special 
leave  to  make  a  claim  in  conformity  with  the  case  he  has  argued. 

Upon  the  argument,  it  does  not  now  appear  to  me  that  [  ^^  ] 
Mr.  Gregory  has  any  claim  under  the  deeds,  beyond  that  which 
the  Master  has  found.  I  think  that  his  receipts  of  dower  cannot 
be  considered  as  indefinite  payments.  He  had  them  only  for  the 
purpose  of  paying  off  the  charge,  and  afterwards  for  the  separate 
use  of  Mrs.  Johnson ;  and  upon  the  true  construction  of  the  instru- 
ments, I  think  that  he  was  bound  to  apply  the  dower  which  he 
received  in  satisfaction  of  the  charges,  and  could  only  consider  the 
Burplus,  after  such  satisfaction,  as  subject  to  the  disposition  of 
Mrs.  Johnson,  or  liable  to  such  ordinary  lien,  as  he  might  acquire 
by  advancing  money  to  her. 

Supposing  this  to  be  so,  the  surplus  was,  at  all  events,  subject 
to  the  disposal  of  Mrs.  Johnson :  it  was  apparently  the  only  money 
which  became,  or  was  ever  likely  to  become,  payable  by  Gregory  to 
Mrs.  Johnson,  the  only  sum,  in  respect  of  which  Mrs.  Johnson  had 
any  right  to  draw  upon  him,  or  any  ground  for  asking  him  to  pay 
money  on  her  account,  and  when  she  drew  a  bill  upon  him,  with  a 
direction  to  Mr.  Gregory  ''  to  charge  the  same  to  the  account  of  her 
dower,"  or  even  without  that  special  reference,  when  she  drew  bills 
upon  him,  with  a  direction  ''  to  charge  "  or  '^  place  the  same  to 
account,"  she  probably  meant,  and  Gregory  had  reason  to  believe 
she  meant,  that,  besides  satisfying  the  charge  created  by  the  deeds, 
he  was  to  be  entitled  to  credit  for  those  sums,  in  the  account  of  the 
money  which  remained ;  and  under  these  circumstances,  there 
seems  to  be  some  reason  to  think  that  Mr.  Gregory  may  have  been 
entitled  to  a  lien  on  the  surplus,  and  I  think  it  would  not  be  just 
to  leave  the  matter  in  its  present  state.  Mr.  Gregory  is  found 
a  debtor,  in  a  case  in  which  his  payments  for  Mrs.  Johnson 
have  exceeded  his  receipts;  and  although  he  has,  I  think, 
mistaken  *his  own  case,  first,  in  supposing  that  he  was  [  'Sd  ] 
entitled  to  the  whole  of  his  claims  under  the  deeds,  and  now,  in 
thinking  that  he  has  a  right  to  intercept  monies  which  ought  to  be 
applied  in  satisfaction  of  the  charge,  and  apply  them,  in  priority, 
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to  the  satisfaction  of  sums  due  to  him  whieh  were  not  charged, 
yet,  upon  his  paying  the  costs  occasioned  by  the  claims  which  have 
failed  and  of  this  petition,  I  think  that  he  ought  to  be  allowed  to 
make  a  claim,  at  least  to  the  extent  of  1502.  mentioned  in  the 
former  order,  for  what  he  may  allege  to  be  due  to  him  oat  of  the 
surplus  of  his  receipts,  after  applying  so  much  thereof  as  was 
required  for  the  satisfaction  of  the  charges. 

He  has  prayed  relief  inconsistent  with  the  limitation  contained 
in  the  order  of  22nd  of  April,  1843,  but  has  not  prayed  to  be 
relieved  from  it.  When  that  order  was  made,  it  seems  to  have 
been  considered,  and  the  Master  has  reported,  that  there  was  no 
lien,  except  under  the  instruments  of  the  20th  and  26th  of  August, 
1830 ;  and  it  does  not  ctppear  from  the  papers  before  me,  that  any 
attempt  was  made  to  disturb  that  part  of  the  report.  Considering 
the  state  of  the  fund,  and  the  liability  to  costs  to  which  Mr.  Gregory 
is  subject,  it  may  not  be  worth  his  while  to  adopt  any  proceeding, 
for  the  purpose  of  relieving  himself  from  the  limitations  contained 
in  the  order  of  the  22nd  of  April,  1843.  If  it  were,  I  should  be 
disposed  to  give  him  leave  to  amend  this  petition. 

But  upon  the  case,  as  it  stands  now,  and  Mr.  Gregory  paying  the 
costs  of  the  last  report,  of  the  objections,  and  of  this  petition,  let 
him  be  at  liberty  to  carry  in  another  claim,  and,  with  reference  to 
such  claim,  if  made  out  to  the  satisfaction  of  the  Master,  let  the 
Master  be  at  liberty  to  review  his  report. 


1846. 
Jan,  27. 
March  2. 

Rolls  Court. 

Lord 

Lakodalb, 

M.R. 
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Ix  RE  FYSON. 

(9  Beav.  117—120.) 

The  single  fact  that,  upon  a  transfer  of  a  mortgage,  a  mere  draft  hill  of 
costs  of  the  mortgagee's  solicitor  is,  for  the  first  time,  produced  and  then 
paid,  is  not  of  itself,  without  proof  of  pressure  or  fraud,  a  sufficient 
^*  special  circumstance"  to  authorize  taxation  after  payment,  nor  is  that 
fact  sufficient,  coupled  with  overcharges  which  are  not  so  gross  as  to 
evidence  fraud. 

The  taxation  (under  the  Solicitors  Act,  1843,  6  i&  7  Vict,  c  73)  of  a 
solicitor's  bill  at  the  instance  of  a  third  party  **  liable  to  pay  "  is  regulated 
by  the  relations  existing  between  the  solicitor  and  his  client,  and  not  as 
between  the  solicitor  and  such  third  party  (1). 

This  was  a  petition  by  a  mortgagor,  for  the  taxation,  after  pay- 
ment, of  the  bill  of  costs  of  the  respondents,  who  were  the  solicitors 


(1)  In  re  Gray  [1901]  1  Ch.  239,  70 
L.  J.  Ch.  133,   84  L.  T.  24;    In  re 


Lo7}ghotham  &  &m»  [1904]  2  Ch.  152. 
73  L.  J.  Ch,  681,  90  L.  T.  801.-C.A. 
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of  the  mortgagees.  The  bill,  amounting  to  107Z.  5a.,  had  been  in  re 
incnrred  upon  a  transfer  of  the  mortgage,  and  had  been  paid  by 
the  petitioner's  solicitor,  without  any  objection,  on  the  24th  of 
January,  1845.  On  that  occasion,  the  draft  bill  of  costs  had  been 
produced,  and  a  promise  was  made  that  a  fair  copy  should  be 
delivered  on  the  following  day :  this,  however,  was  not  done  until 
the  9th  of  April,  when  objections  were  made  to  the  items.  The 
petition  was  presented  within  twelve  months,  and  amongst  the 
alleged  items  of  overcharge  specified  in  the  petition  were  5Z.  5a.  for 
"numerous  attendances,"  12/.  12a.  for  abstracts  of  the  mortgage 
deeds,  and  a  charge  of  71.  for  an  attested  copy  of  the  deed  of 
transfer  to  be  kept  by  the  mortgagee.  There  were  other  specified 
items  to  a  very  considerable  amount  in  the  whole. 

Mr.  Tunier^  in  support  of  the  petition,  argued,  that  as  a  mere  draft 
copy  of  the  bill  of  costs  had  been  delivered  on  the  24th  of  January, 
the  petitioner  had  had  no  opportunity  of  examining  the  items,  and 
that,  therefore,  the  bill  had  been  paid  under  such  circumstances  as 
not  to  preclude  the  right  of  moderating  it  upon  taxation. 

Secondly;  that  the  items  complained  of,  which  he  commented 
on  at  length,  could  not  be  supported,  and  afforded  a  sufficient 
ground  for  directing  the  taxation  of  the  bill. 

"Mr.  Kindersley  and  Mr.  Kinglake,  contra ^  insisted,  first,  that 
in  this  case  there  had  been  no  pressure,  and  *that  the  payment  [  *ii8] 
had  been  voluntary ;  secondly,  that  the  items  were  such  as  could 
be  maintained  as  against  the  mortgagees,  who  alone  were  the 
clients  of  the  solicitor ;  and  even  if  there  were  overcharges,  they 
were  not  so  gross  as  to  be  evidence  of  fraud.  That,  therefore, 
sufficient  "  special  circumstances  "  did  not  exist  to  warrant  the 
taxation  of  a  bill,  after  payment  without  pressure  or  protest. 

Mr.  Turner,  in  reply. 

The  Master  of  the  Bolls: 

If  I  were  to  make  an  order  according  to  the  prayer  of  the 
petition,  no  solicitor  would  ever  be  protected  after  payment  of  his 
bUl. 

This  petition  is  presented  by  a  mortgagor  for  the  taxation  of 
the  bill  of  costs  of  the  mortgagee's  solicitor.  The  late  Act  of 
Parliament  (i)  allows  such  a  taxation,  and  it  has  been  carried  into 
(1)  6&7  Vict.  c.  73. 
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In  re  practical  operation  with  great  effect.  It  is  of  great  importance 
that  this  jurisdiction  should  be  well  maintained,  but  of  equal 
importance  that  it  should  be  well  exercised ;  for  considerable 
mistakes  have  been  made  in  respect  to  this  clause,  which,  if  not 
corrected  by  decisions,  would  lead  to  great  inconvenience. 

Here  the  bill  has  been  paid,  but  this  settlement  will  not  stand, 
if  there  be  such  overcharges  in  the  bill  as  to  amount  to  fraud. 
After  payment,  the  questions  are, — what  is  the  amount  of  over- 
charge, and  what  were  the  circumstances  under  which  the  bill  was 
paid?  In  this  case,  the  mortgagor  gave  notice  to  pay  off  the 
[  •119  ]  mortgage  money  on  the  1st  of  July.  The  day  arrived,  the  •mort- 
gagees had  made  arrangements  for  lending  out  the  money  again, 
and  in  that  respect  had  placed  themselves  under  some  liability; 
and,  therefore^,  it  was  of  importance  to  have  the  business  then 
completed.  The  money  was  paid  on  the  24th  of  January ;  and  it 
has  been  admitted,  and  very  properly  so,  that  1;here  was  not  the 
least  oppression  practised.  The  draft  bill  of  costs  was  produced, 
and  a  copy  was  promised.  That  was  fair  and  proper ;  and  there 
is  nothing  to  show  that  the  bill  was  to  be  subject  to  any  farther 
examination.  The  payment  of  the  bill  upon  production  of  the 
draft,  without  any  previous  delivery  of  the  bill  itself,  is  not  alone 
such  a  special  circumstance  as  will  induce  the  Court  to  order 
taxation  after  payment. 

Then  comes  the  question,  is  there  a  sufficient  amount  of  over- 
charge made  out  here?  First,  it  is  to  be  observed,  that  the 
petitioner  has  fallen  into  a  mistake,  which  has  been  of  very 
frequent  occurrence  ;  mortgagors  think,  that  where  they  call  for  a 
taxation  of  a  mortgagee's  solicitor's  bill,  they  have  a  right  to  alter 
the  relation  of  solicitor  and  client,  and  are  not  bound  to  pay  more 
than  the  mortgagees  could  establish  as  against  them,  the  mort- 
gagors. There  is  nothing  in  the  Act  of  Parliament  which  warrants 
this  notion,  and  it  is  not  so.  The  bill  may  be  taxed  at  the  instance 
of  the  mortgagor,  who  is  liable  to  pay  it ;  but  it  is  the  bill  between 
the  mortgagee  and  his  solicitor ;  and  the  mortgagor  desiring  to  tax 
it,  must  do  it  on  the  condition  of  paying  what  is  due  to  the  solicitor 
from  his  client  the  mortgagee,  which  possibly  may  be  more  than 
the  mortgagee,  if  he  had  paid  it,  could  have  recovered  over 
from  the  mortgagor.  The  mortgagor  asking  taxation  against  the 
solicitor,  has  merely  the  right  to  tax  the  bill  as  between  the 
solicitor  and  his  client  the  mortgagee.  It  is  attempted  to  sustain 
the  petition  on  the  ground  of  gross  overcharge.    Now  I  am  not 
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prepared  to  say  that  all  these  items  could  be  maintained  on  a  taxa- 
tion :  *it  is  not  necessary  to  come  to  such  a  conclusion  ;  but  I  am 
clearly  of  opinion,  that  there  is  no  such  gross  overcharge  proved, 
as  to  induce  me  to  say,  that  there  ought  to  be  a  taxation  after  pay- 
ment in  the  absence  of  any  other  special  circumstance. 

There  is,  then,  no  case  of  pressure  at  the  time  of  the  payment, 
and  no  such  items  of  overcharge  as  to  evidence  fraud ;  in  other 
words,  there  are  no  such  '*  special  circumstances  "  as  to  induce  me 
to  order  the  taxation  of  this  bill  of  costs.  For  these  reasons,  the 
l>etition  must  be  dismissed  with  costs.  . 


Inie 

FY80K. 

[  •120  ] 


BUTTERWORTH  v.  HARVEY. 

(9  Beav.  130—134 ;  S.  C.  9  Jur.  999.) 

^  testator  gave  his  real  and  })ersonal  estate,  after  paying  four  annuities, 
to  one  for  life,  and  after  his  death,  he  directed  his  personal,  and  the 
produce  of  his  real,  estate  to  be  diyided  amongst  the  children  of  A.  living 
at  the  testator's  death,  when  the  youngest  attained  twenty-one,  if  the 
annuitants  should  be  then  dead ;  but  if  not,  then  his  trustees  were  either 
to  invest  it  and  pay  and  apply  the  residue  of  the  income  in  the  mainten- 
ance, &c.  of  the  children,  according  to  their  discretion,  or  accumulate,  such 
accumulations  to  be  paid,  after  the  death  of  the  surviving  annuitants,  with 
the  original  shares.  There  was  a  gift  over  in  the  event  of  the  death  of  any 
child  who  should  become  entitled  to  a  distributive  share  before  his  share 
hecame  '*  payable."  One  of  the  children  predeceased  an  annuitant :  Held, 
nevertheless,  that  the  bequest  was  vested,  and  that  the  gift  over  did  not 
take  effect. 

The  testator,  by  his  will,  after  giving  four  annuities  for  life, 
devised  and  bequeathed  his  real  and  personal  estate  to  trustees, 
upon  trust,  after  payment  of  the  annuities,  to  pay  the  income  to 
his  brother  for  life,  and,  after  his  decease,  to  sell  his  real  estate, 
for  the  benefit  of  the  persons  interested  therein ;  and  to  divide  the 
monies  to  arise  by  such  sale  or  sales,  and  the  residue  of  his 
personal  estate  and  effects,  **  unto  and  amongst  all  and  every  the 
children  of  Mary  Harvey,  as  should  be  living  at  the  time  of  the 
testator's  decease,  share  and  share  alike,  when  the  youngest  of 
such  children  should  have  attained  his  or  her  age  of  twenty-one 
years,"  if  the  annuitants  should  be  then  dead ;  but  if  the  annui- 
tants survived  the  tenant  for  life,  then  to  ^invest  the  purchase 
monies,  and  to  pay  and  apply  the  residue  of  the  income  of  the 
whole  estate,  for  and  towards  the  maintenance,  education,  and 
advancement  in  the  world  of  the  children  of  Mary  Harvey  as  afore- 
said, in  such  manner,  and  in  such  proportions,  as  the  trustees 
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should  think  most  fit  for  the  benefit  of  the  said  children,  or  other- 
wise  to  accumulate,  as  the  trustees  should  deem  it  most  to  their 
advantage;  such  accumulations  to  be  paid  or  transferred,  from 
and  after  the  decease  of  the  survivor  of  the  annuitants,  to  the  said 
children  of  Mary  Harvey  as  should  be  living  at  the  time  of  the 
testator's  decease,  share  and  share  alike,  together  with  their 
original  shares  of  the  said  principal  monies  to  arise  from  the  sale 
of  his  real  estates,  and  the  residue  of  his  personal  estate  and 
effects. 

The  will  then  proceeded  to  provide,  "  that  in  case  any  or  either 
of  the  children  of  Mary  Harvey,  who  should  become  entitled  to  a 
distributive  share  of  the  said  monies,  according  to  the  intent  and 
meaning  of  that  his  will,  should  depart  this  life  before  the  same 
should  become  payable,  leaving  issue  lawfully  begotten,  then  he 
gave  and  bequeathed  the  share  or  shares  of  him,  her,  or  them  so 
dying  leaving  issue,  unto  his  or  their  child  (if  but  one),  or  children 
(if  more  than  one),  in  equal  shares  and  proportions ;  nevertheless, 
such  last- mentioned  child  or  children  to  take  only  the  share  his, 
her,  or  their  father  or  mother  would  have  been  entitled  to,  if 
living." 

And  in  case  any  or  either  of  the  children  of  Mary  Harvey  should 
depart  this  life,  before  his,  her,  or  their  distributive  share  of  the 
said  monies  should  become  payable,  without  leaving  issue  as  afore- 
said, then  he  gave  and  bequeathed  the  share  of  him,  her,  or  them 
so  dying  without  issue,  unto  the  survivor  or  survivors  of  them. 

The  testator  died  in  1811,  the  tenant  for  life  died  in  July,  1825, 
and  the  last  annuitant  died  in  May,  1848. 

Martha,  the  youngest  of  the  children,  attained  twenty-one,  and 
upon  her  marriage,  her  share  was  settled  so  as  to  give  a  life 
interest  to  her  husband  Mr.  Boberts.  Martha  died  in  January, 
1843,  in  the  lifetime  of  the  surviving  annuitant,  leaving  one  child. 
The  question  was,  whether  the  share  of  Martha  belonged  to  her 
child  ;  or  was  subject  to  the  trusts  of  the  settlement,  under  which 
her  husband  was  entitled  to  a  life  interest.  It  was  admitted, 
during  the  argument,  that  the  annuities  did  not  exhaust  the 
whole  income. 


Mr,  Turner  and  Mr.  Cockerell,  for  the  trustees. 


Mr.  Bolt  for  Mr.  Boberts,  the  husband  : 
Martha  took  [a  vested  interest,  and  it  was  validly  settled  on  her 


VOL.  Lxxra.]         1845.    CH.    9  BEAV.  182—188. 


305 


marriage,  so  as  to  give  her  husband  a  life  interest.     The  question 
depends  upon  the  construction  of  the  word  **  payable/'  which  is 
ambiguous.   It  has  reference  to  the  legatees  attaining  twenty-one, 
and  not  to  the  death  of  the  annuitants.     The  cases  authorise  this 
construction.    In  HaUifax  v.  Wilson  (i)  a  testator  gave  a  life  estate 
in  the  residue  to  his  mother,  and  after  her  decease,  upon  trust  to 
pay  and  transfer  it  to  his  four  nephews,  their  shares  to  be  paid  at 
twenty-one ;  with  a  gift  over  in  case  of  any  of  their  deaths  before 
their  shares  became  payable.    A  nephew  attained  twenty-one,  and 
died  in  the  life  of  the  tenant  for  life,  and  it  was  held  that  the  word 
''  payable "  referred  to  the  majority,  and  not  to  the  period  of 
distribution.      So  in  a  very  recent  case  of  Jones  v.  Jones  {2). 
"A  testator  bequeathed  10,000Z.  *in  trust  for  his  son  J.  L.  J.  for 
life,  remainder  in  trust  for  the  children  of  J.  L.  J.,  when  and  as 
they  should  attain  twenty-one,  as  tenants  in  common,  and,  if  any 
of  them  should  die  before  their  shares  became  payable,  leaving 
issue,  their  shares  to  be  paid  to  their  issue ;  but  if  any  of  them 
should  die  before  their  shares  became  payable,  leaving  no  issue, 
their  shares  to  be  paid  to  the  survivors  at  the  same  time  as  their 
original  shares  should  become  payable  ;   and,  if   J.  L.  J.   should 
have  no  child,  or,  having  such,  they  should  all  die  under  age  and 
without  issue,  then  the  trust  fund  to  sink  into  the  residue,  which 
the  testator  gave  to  two  of  his  other  children.     J.  L.  J.  had  four 
children,  all  of  whom  attained  twenty-one ;  one  of  them  died,  in  his 
lifetime,  without  issue.    It  was  held,  that  '  payable  *  meant  *  attain 
twenty-one,'  and,  consequently,  that  one-fourth  of  the  fund  vested 
in  the  deceased  child." 

The  present  case  is  placed  beyond  all  doubt,  by  the  provision  for 
payment  for  the  ''  maintenance,  education,  and  advancement  in  the 
world  "  during  the  lives  of  the  annuitants. 

The  word  "  payable,"  therefore,  refers  to  the  majority  of  the 
legatee,  and  not  to  the  period  of  distribution. 


BUTTMB- 
WOBTH 

9, 

Harvxt. 


[  nss  ] 


Mr,  W.  W.  Cooper^  for  the  child  of  Martha : 

Martha,  having  died  in  the  life  of  the  annuitants,  did  not  take  a 
vested  interest.  There  is  no  substantive  gift  to  the  children  of 
Mary  Harvey,  except  in  the  direction  to  divide  and  pay ;  therefore 
the  period  of  vesting  was  the  time  of  payment,  or  the  death  of  the 
surviving  annuitant.    Secondly,  there  is  an  express  gift  over  to 


(1)  10  E.  B.  146  (16  Yet.  ;68). 
B.B. — ^VOL.  LXXin. 


(2)  60  B.  B.  402  (13  Sim.  561). 
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*the  children  of  any  child  of  Mary  Harvey  who  should  die  before 
her  distributive  share  became  payable. 

(The  Master  of  the  Bolls  :  The  annuities  did  not  exhaust  the 
whole,  and  the  trustees  were  authorised  before  the  deaths  of  the 
annuitants  to  divide  the  surplus  amongst  the  children  of  Mary 
Harvey.) 

In  that  view,  the  property  might  vest  at  different  times,  as  iu 
Qaskell  v.  Rannan  (i),  where  it  was  held  that  it  vested  only  as  it 
was  received.     He  also  cited  WiUis  v.  Phukett  (2). 

Mr.  Hood,  for  other  parties. 

Mr.  Rolt,  in  reply. 

The  Master  of  the  Bolls  : 

I  will  look  at  the  will,  and  give  my  opinion  to-morrow. 

The  Master  of  the  Bolls  held,  that  the  husband  was  entitled  to 
a  life  interest. 


1846. 
Jan.  21. 

Molls  Court. 

Lord 

Lanodalb, 

M.R. 

[143] 


BEITTEN  V.  BEITTEN. 

(9  Beav.  143—144. 

When  payment  out  of  Court  is  asked  of  money  belonging  to  a  manied 
woman,  an  affidavit  that  the  fund  is  not  settled  is  insufficient  It  must  be 
shown  either  that  there  is  no  settlement,  or  what  the  settlement  was. 

Upon  an  application  for  payment  out  of  Court  of  money  belonging 
to  a  married  woman,  the  affidavit  went  simply  to  show  that  the 
fund  in  question  was  not  settled. 

Mr.  Kindersley,  in  Support  of  the  petition. 

The  Master  of  the  Bolls  : 

Upon  an  application  for  payment  out  of  Court  of  money  belongin;; 
to  a  feme  covert,  it  should  be  shown  either  that  there  was  no 
settlement,  or  what  the  settlement  was  ;  if  there  was  a  settlement, 
an  affidavit  that  it  does  not  affect  the  fund  is  not  sufficient,  as 
the  judgment  and  belief  of  the  parties  as  to  its  effect  cannot  be 
relied  on. 

Experience  shows  the  utility  of  that  rule.  An  instance  occurred 
in  this   Court,  where,  upon  the  occasion  of  a  large  trust  fond 

(1)  8  £.  B.  224  (6  Yes.  159).  (2)  66  B.  B,  54  (4  Beay.  208). 
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becoming  diviBible,  applications  were  made  for  payment  of  four 
several  sums  of  10,000Z.  each,  to  the  husbands  of  married  women, 
on  affidavits  that  those  sums  respectively  had  not  been  settled.  I 
refused  to  make  the  orders,  and  afterwards,  on  the  production  of 
the  settlements,  it  was  found,  that  every  one  of  them  included  the 
large  sums  thus  improperly  asked  to  be  paid  to  the  husbands. 


Brittsk 

V, 

Bbitten. 


CROSS  V.  KENNINGTON(l). 

(9  Beav.  150—153 ;  S.  C.  15  L.  J.  Ch.  167  ;  10  Jur.  343.) 

A  testator  gave  legacies,  and  charged  his  executors  with  the  payment 
thereof,  and  gaye  to  them  the  residue  of  his  real  and  personal  estate  for 
their  absolute  use :  Held,  that  the  legacies  were  charged  on  the  residuary 
real  estate. 

Thb  testator  by  his  will  expressed  himself  thus :  ''  I  direct  my 
just  debts,  funeral  and  testamentary  expenses,  and  the  expenses  of 
proving  and  registering  this  my  will,  be  first  duly  paid."  He  then 
gave  his  widow  an  annuity  for  life,  and  charged  the  real  and 
personal  estate  thereby  given  to  his  executors  for  their  own  use 
with  the  payment  thereof.  He  then  devised  a  real  estate  to  his 
executors,  and  gave  divers  pecuniary  legacies,  which  he  directed 
should  be  paid  by  his  executors  in  six  months  from  his  decease, 
*'  if  the  money  could  be  got  in."  The  testator  afterwards  proceeded 
to  give  a  number  of  pecuniary  legacies  to  Moses  Lovett,  and  to  the 
plaintiff  and  others,  which  he  directed  should  not  be  payable  until 
after  the  decease  of  his  wife,  when  he  '^  charged  his  executors  with 
the  pa3rment  thereof."  He  ^subsequently  gave  the  residue  of  his 
real  and  personal  estate  to  Eennington  and  Pilf oot  for  their  absolute 
use,  and  he  appointed  them  his  executors. 

This  bill  was  filed  by  the  plaintiff,  as  a  legatee,  on  behalf  of 
himself  and  all  other  the  legatees,  against  the  executors,  and  also 
Mr.  Brooks  (to  whom  Eennington  had  made  a  deposit  of  the  title 
deeds  of  the  testator's  freeholds),  praying  a  declaration,  that  the 
legacies  were  charged  on  the  residuary  real  and  personal  estate, 
that  the  deposit  might  be  declared  invalid  against  the  legatees,  that 
the  accounts  might  be  taken,  and  the  legacies  secured. 

Eennington  the  executor  had  misapplied  the  testator's  personal 
estate,  and  761/.  due  from  him  on  account  thereof  was  irrecoverable. 


(1)  The  gift  of  "the  residue"  of  the 
real  and  personal  estate  is  now  suffi- 
cient to   imply  a  charge  thereon  of 


legacies:  GreviUe  y.' Browne  (1859)  7 
H.  L.  C.  689.— O.  A.  S. 

20—2 
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Cbobb  The  question  now  raised  was,  whether,  upon  a  deficiency  of  the 

Kekvino-     personal  estate,  the  realty  devised  was  liable  to  the  demands  of  the 
TOK.         legatees. 

Mr.  Kind^sley  and  Mr.  Rogers  for  the  plaintiff : 

The  legacies  are  a  charge  on  the  real  estate.  The  testator, 
having  "charged  his  executors  with  the  payment  thereof,"  and 
devised  and  bequeathed  real  and  personal  estate  to  them,  thereby 
imposed  an  obligation  on  them  to  pay  the  legacies  out  of  all  the 
property  which  they  took,  both  real  and  personal:  Aubrey  v. 
Middleton  (i),  Henrellv.  UTiitaker  (2),  Bench  v.  Biles  (3),  MirehouieY. 
Scaife  (4). 
[  io2  ]  The  executors  having  accepted  the  gift  subject  to  the  condition, 

they  cannot  afterwards  renounce  it:  Attorney -General  v.  Christ' t 
Hospit4d  (6),  though  the  legacies  should  far  exceed  the  property 
bequeathed  to  them:  Messenger  v.  Andrews  (6). 

Again,  Eennington  having  misapplied  the  personal  estate,  the 
whole  of  his  interest  under  the  will  is  liable  to  make  it  good: 
Priddy  v.  Rose  (7),  Woodyatt  v.  Oresley  (8). 

Mr,  Teed  and  Mr.  Nichols  for  Pilfoot  and  Mr.  Turner  and 
Mr.  Elmsley,  for  the  defendant  Brooks,  also  contended,  that  the 
legacies  were  not  charged  on  the  real  estate.     *     *     * 

[  163  ]  Mr.  Kindersley,  in  reply. 

The  Mastbr  of  the  Bolls  reserved  judgment. 

Jan,  SI.  The  Mastbb  of  thb  Bolls,  after  referring  to  the  authorities,  held 

that  the  legacies  were  charged  on  the  real  estate. 

(1)  2  Eq.  Ca,  Abr.  497.  (5)  32  B.  B.  302  (1  Ruas.  &  My. 

(2)  3  Euaa.  343.  626). 

(3)  20  B.  B.  292  (4  Madd.  187).       (6)  28  B.  B.  156  (4  Buss.  478). 

(4)  45  B.  B.  164  (2  My.  &  Or.    (7)  17  B.  B.  24  (3  Mer.  86). 
p.  707).  (8)  42  B,  B.  153  (8  Sim.  180). 
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DONOVAN  V.  NEEDHAM(l). 

(9  Beav.  164—170 ;  S.  0.  16  L.  J.  Ch.  193  ;  10  Jur.  150.) 

Interest  on  legacies  is  given  for  delay  of  payment,  and  consequently, 
until  the  day  of  payment  arrives,  no  interest  is,  in  general,  demandable. 

When  a  legacy  is  given  by  a  parent  to  Ids  child,  interest  is  allowed 
thereon,  by  way  of  maintenance,  though  the  day  of  payment  has  not 
arrived.  But  the  rule  does  not  apply,  where  the  testator  has,  by  his  will, 
made  a  provision  for  the  child's  maintenance. 

James  Donovan,  by  his  will,  dated  the  25th  of  March,  1826,  after 
directing  his  debts  to  be  paid,  and  giving  to  his  wife  a  life  interest 
in  certain  estates  and  property,  gave  and  bequeathed  to  her  the  sum 
of  2,00M.,  to  be  paid  to  her  in  twelve  months  after  his  decease,  with 
interest  thereon  at  the  rate  of  5  per  cent.,  such  interest  to  commence 
from  the  day  of  his  death.  He  afterwards  gave  his  mansion-house 
at  Buckham  Hill,  and  other  real  estates,  to  trustees,  to  the  use  of 
his  son  George  and  the  heirs  of  his  body,  with  remainder,  succes- 
sively, to  the  use  of  his  other  sons,  and  the  heirs  male  of  their 
bodies,  with  other  remainders  over.  He  left  and  bequeathed  to  his 
son  George  the  sum  of  20,0002.  in  3  per  cent.  Consolidated  Annuities, 
to  be  paid  to  him  on  his  attaining  the  age  of  twenty-one  years  as 
thereinafter  was  pmrticularly  mentioned.  And  after  giving  to  his 
son  George  certain  ^effects  at  Buckham  Hill,  he  gave  to  his  trustees 
all  other  real,  freehold  or  leasehold  estates  or  properties,  of  what 
nature  or  kind  soever,  or  wheresoever  situate,  to  hold  to  them, 
according  to  the  nature  of  the  estates,  and  all  stocks,  funds,  mort- 
gages, judgments,  and  securities,  bonds,  bills,  notes,  and  sums  due 
to  him  by  book  account,  and  all  personal  property  of  which  he 
shoald  die  seised  and  possessed,  and,  after  payment  of  the  ^aid  two 
respective  legacies  of  2,0002.  to  his  wife,  and  20,OOOZ.  Consols  to  his 
son  George  as  aforesaid,  he  willed  and  directed,  that  his  trustees 
should  stand  seised  and  possessed  of  the  residuum  of  his  said 
properties,  for  the  use  of  his  younger  children,  as  therein  mentioned. 

After  directing  the  times  of  paying  his  younger  children,  and 
making  gifts  over  in  the  event  of  their  failure,  he  proceeded  as 
follows :  ''  In  case  my  said  son  George  Donovan  shall  die  before  he 
attains  the  age  of  twenty-one  years,  I  leave  and  bequeath  the  said 
sum  of  20,000/.  to  my  eldest  son,  that  I  may  leave  at  the  time  of 
my  death,  taking  under  this  my  will  an  estate  tail  in  Buckham 
Hill ;  and  I  will  and  direct  such  other  of  my  son  or  sons,  taking 
Buckham  Hill  as  aforesaid,  shall  not  take  or  be  entitled  to  take  any 
part  of  the  said  residuum  of  my  said  estates  and  properties,  except 
(I)  In  rt  Moody  [1895]  1  Ch.  101,  64  L.  J.  Ch.  174,  72  L.  T.  190. 
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Jan.  26. 
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RolU  Court, 

Lord 
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M.R. 
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such  son  shall  be  an  only  cbild,  and  thereby  become  entitled  to  the 
whole  of  the  baid  residuum  of  my  said  properties." 

After  providing  for  the  event  of  his  son's  dying  without  issue 
male,  he  proceeded  as  follows  :  ''  It  is  my  will,  and  I  hereby  direct, 
that  my  said  trustees  &c.,  shall  and  will,  during  the  minorities  of 
my  said  children,  pay  and  advance  such  sam  and  sums  of  money  as 
they  may  think  proper  and  necessary,  for  the  education,  mainten- 
ance, and  clothing  of  my  said  children,  and  for  placing  tbem  *in 
such  professions  and  business  as  it  may  be  thought  advisable,  and 
as  my  said  trustees,  in  their  discretion,  may  see  fitting  and  neces- 
sary, with  the  advice  and  consent  of  their  mother,  if  living,  and  if 
not,  at  their  own  discretion."  By  a  codicil,  an  additional  legacy  of 
15,000Z.  was  given  to  the  son  George. 

The  testator  left  his  eldest  son  George  and  three  other  children 
surviving  him,  all  of  whom  were  then  infants. 

The  cause  was  heard  upon  the  17th  of  March,  1836,  when  it  was 
held  by  the  Master  of  the  Bolls,  that  George  was  entitled  to  a 
transfer  of  his  legacies  on  his  attaining  twenty-one ;  but  was  not 
entitled,  until  that  time,  to  any  dividends  or  interest  thereon, 
though  he  was  to  be  maintained,  like  the  other  children,  out  of  the 
income  of  the  residuary  estate. 

The  cause  now  came  on  to  be  reheard. 


Mr.  Kindersley  and  Mr.  W.  H.  Clarke,  for  the  testator's  eldest 
son  George,  contended  that  he  was  entitled  to  the  dividends  and 
interest  on  his  legacies  from  the  death  of  the  testator,  or  from  the 
end  of  one  year  afterwards. 

Mr.  Tui-ner  and  Mr.  RandeU,  for  the  younger  children. 


March  2. 


[167  J 


Mr.  Roupell  and  Mr.  Heathjkldy  for  trustees. 

Crickett  v.  Dolby  (i),  Wynch  v.  Wynch  (2),  and  HearU  v.  Green- 
hank  (3),  were  cited. 

The  Master  of  the  Bolls: 

Upon  the  hearing  of  the  cause,  I  was  of  opinion  that  George 
Donovan  was  entitled  to  have  his  two  legacies  transferred  and  paid 
to  him  on  his  attaining  the  age  of  twenty-one  years,  but  was  not 
entitled  to  any  dividends  or  interest  thereon  in  the  meantime,  and 


(1)  sVes.  10. 

(2)  1  Cox,  4«3. 


(3)  3  Atk.  p.  716. 


TOL.LXXin.]         1846.     CH.     9  BEAV.  167—168.  311 

that  be  was  entitled  to  be  maintained  with  the  other  children,  out  DonoYAa 
of  the  income  of  the  estate,  before  the  legacies  were  separated  nsbdham. 
from  it. 

Upon  the  declaration,  not  very  accurately  expressed,  which  was 
intended  to  carry  into  effect  this  opinion,  the  cause  has  now  been 
reheard,  and  it  has  been  argued,  that,  subject  to  his  maintenance 
and  education,  the  son  George  ought  to  be  held  entitled  to  dividends 
and  interest  on  his  legacies,  from  the  testator's  death,  or  from  the 
end  of  one  year  afterwards. 

The  rules,  in  cases  of  this  kind,  are  distinctly  stated  by  Lord 
Hardwicke  in  Hearle  v.  Oreenbank  (i).  Where  legacies  are  given 
payable  at  a  certain  time,  they  carry  no  interest ;  for  interest  is  for 
delay  of  payment,  and,  consequently,  till  the  day  of  payment  comes, 
no  interest  is  demandable.  This  is  the  general  rule.  But  where  a 
legacy,  payable  at  a  future  time,  ''  is  given  by  a  father  to  a  child, 
the  Court  allows  interest,  giving  it  by  way  of  maintenance,"  till  the 
time  of  payment  arrives.  If,  however,  maintenance  is  provided 
from  the  general  fund  of  the  estate,  the  reason  for  allowing  interest 
on  the  legacy  fails,  and  interest  is  not  allowed.  In  the  case  under 
Lord  Habdwickb's  consideration,  the  testatrix  gave  to  her  daughter 
certain  annual  sums  till  she  attained  the  age  of  twenty-one  years, 
directing  the  said  sums  to  be  applied  by  her  executors,  for  the 
education  *and  maintenance  of  her  daughter,  according  to  their  [  *168  ] 
discretion,  and  then  she  gave  to  her  daughter  8,000^,  to  be  paid  to 
her  when  she  should  attain  the  age  of  twenty-one  years,  with  a  gift 
over,  if  she  died  under  that  age  without  issue ;  and  Lord  Hard- 
wicke decided,  that  she  was  entitled  to  no  more  interest  in  the 
meantime. 

In  the  case  of  Wynch  v.  Wynch  (2),  Lord  Kenton  stated  the  rule 
thus :  "  It  is  very  clear,  that  when  a  father  gives  a  legacy  to  a  child, 
whether  it  be  a  vested  legacy  or  not,  it  will  carry  interest  from  the 
death  of  the  testator,  as  a  maintenance  for  the  child  ;  but  this  will 
be  only  where  no  other  fund  is  provided  for  such  maintenance ;  for 
it  is  equally  clear,  that  where  other  funds  are  provided  for  the 
maintenance,  then,  if  the  legacy  be  payable  at  a  future  day,  it  shall 
not  carry  interest  till  the  day  of  payment  comes,  as  in  the  case  of  a 
legacy  to  a  perfect  stranger."  In  the  case  before  Lord  Kenyon,  the 
testator  gave  to  each  of  his  daughters  10,0002.,  to  be  paid  them 
respectively  at  their  attaining  the  age  of  twenty-one  years,  or  day 
or  days  of  marriage,  which  should  first  happen ;  and  then  directed 
(1)  3  Atk.  716.  (2)  1  Cox,  433. 
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DoHOTAN  his  trusteeB  to  apply  such  sams  of  money,  out  of  his  personal  estate, 
NsKDHAM.  towards  the  maintenance  and  education  of  his  daaghters,  as  to  them 
should  seem  fit,  not  exceeding  the  interest  of  their  respective  por- 
tions, after  the  rate  of  4  per  cent.  Notwithstanding  this  distinct 
reference  to  the  interest  of  the  portions  for  providing  for  the  main- 
tenance, Lord  Kenyon  declared,  that  the  daughters  were  not  entitled 
to  interest  on  their  legacies  until  the  same  became  payable,  bat 
only  to  maintenance,  not  exceeding  4  per  cent,  on  their  legacies. 
[  169  ]  After  giving  my  best  attention  to  the  will  of  Mr.  Donovan,  I  am 

unable  to  distinguish  it,  in  principle,  from  the  case  of  Wynch  v. 
Wynch.  In  an  event  which  was  contemplated  by  the  testator,  the 
legacies  given  to  George  might  have  gone,  with  the  rest  of  his 
estate,  to  the  same  child ;  and  whatever  might  have  been  directed 
by  this  Court,  for  convenience  and  safety  of  administration,  if  the 
estate  had  been  administered  here,  there  is  nothing  to  show  any 
intention  of  the  testator,  that  the  legacies  given  to  George  should 
be  separated  from  the  rest  of  the  estate,  till  the  time  for  transfer 
and  payment  arrived.  In  giving  the  benefits  which  he  intended  for 
his  younger  children,  the  testator  speaks  distinctly  of  the  reMmm 
of  his  estate,  after  paying  the  legacies ;  but  in  giving  directions  for 
the  maintenance  and  education  of  his  children,  he  speaks  of  all  his 
children,  and  does  not  point  to  the  residuum  as  the  fund  out  of 
which  the  maintenance  is  to  be  supplied  ;  but  gives  a  general  direc- 
tion to  the  executors  for  payments  which  they  are  to  make,  and 
there  is  no  special  designation  of  the  funds  out  of  which  the  pay- 
ments were  to  be  made.  I  do  not  think  that  there  is  any  thing  in 
this  will  to  indicate,  that  the  son  George  was  to  be  maintained  out 
of  the  income  of  the  legacies  given  to  him,  or  that  any  difference 
arises,  by  reason  of  the  authority  given  to  place  the  children  in 
business  or  professions.  If  sums  of  money  had  been  paid  to 
George  for  his  advancement,  some  question  might  possibly  have 
been  raised,  as  to  deducting  the  amount  from  his  legacy ;  but  the 
question  of  interest  upon  the  legacies  depends  upon  this,  whether 
the  testator  has  provided  for  the  maintenance  and  education  oat  of 
his  general  estate ;  and  it  still  appears  to  me  that  he  has,  and, 
therefore,  that  the  son  George  is  not  entitled  to  the  dividends  and 
interest  which  he  claims. 
[  170  ]  At  the  same  time,  it  appears  to  me  that  the  decree  is  a  little 

inaccurate  in  form.  It  would  have  been  better  to  declare,  simplyi 
that  George  was  entitled  during  his  minority  to  be  maintained  and 
educated  out  of  the  general  income  of  the  testator's  estate;  and 
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that  he  was  not  entitled  to  dividends  and  interest  on  the  legacies  of 
stock  and  money  given  to  him,  until  the  same  respectively  became 
transferable  and  payable.  I  scarcely  think  it  worth  while  to  make 
any  variation,  as  the  effect  is  the  same,  but  the  variation  may  be 
made,  if  desired. 


Donovan 
Nekdham. 


NOTB.- 

p.  6). 


-See  Leslie  v.  Lesli£,  46  K.  R.  178  (L.  &  G.  t.  Sugden, 


In  re  smith  (1). 
Ex  PARTE  HUSBAND. 

(9  Beav.  182—187 ;  S.  0.  16  L.  J.  Ch.  238.) 

Where  the  taxing  Master  has  received  no  special  directions  from  the 
Court,  in  regard  to  payments  made  by  a  client  to  his  solicitor,  it  is  his  duty 
to  confine  himself  to  simple  payments  plainly  proved  to  have  been  made  on 
account  of  the  bill  of  costs. 

In  ascertaining  what  is  due  on  bills  of  costs,  and  in  the  consideration  of 
what  payments  have  been  made  on  account  of  them,  questions  of  law  and 
fact  of  considerable  difficulty  may  incidentally  arise,  and  may  possibly 
justify  and  require  discussion  and  determination,  even  in  the  jurisdiction 
ezerdsed  by  the  Court  on  petitions  for  taxation. 

This  case  is  reported  ante  (2),  on  which  occasion,  it  appears, 
that,  on  the  4th  of  August,  1841,  the  Court  directed  the  taxa- 
tion of  Mr.  O.  Smith's  bills  against  Mr.  Husband,  a  country 
solicitor.  The  bills,  amounting  to  9,1762.  6^.  6d.,  were  taxed  at 
8,751Z.  lis.  lOd.,  and  a  sum  of  2,8821.  5^.  M.,  was  found 
due  to  Mr.  Smith. 

Mr.  Husband  presented  a  petition  for  liberty  to  except  to  this 
report.  The  grounds  on  which  he  relied  are  stated  in  the 
judgment  of  the  Goubt,  it  is  therefore  unnecessary  to  repeat 
them  here. 

Mr.  6.  Tumefi'  and  Mr.  CoUy  in  support  of  the  petition,  cited 
Thompson  v.  Percival  (3),  and  Oakeley  v.  PasheUer  (4). 

Mr.  Kindersley  and  Mr.  W.  T.  S.  Daniel,  contra. 


1846. 

Jan,  15,  le. 

March  5. 

Bolls  Canrt 

Loid 

Lanodalb, 

M.R. 

[182] 


Mr.  Turner,  in  reply. 


The  Mastbb  of  the  Bolls  reserved  judgment. 


(1)  In  [re  Le  Braueur  and  Oakley 
[1896]  2  Ch.  487,  60  L.  J.  Ch.  763, 
74  L.  T.  717. 


(2)  55  B.  K.  88  (4  Beav.  i 

(3)  63  E.  R.  187  (5  B.  &  Ad.  925). 

(4)  42  R.  R.  1  (10  Bligh,  548). 


[183] 
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In  re  ThB   MaSTER  OF   THE   BoLLS  : 

Smith. 
March  5.         ^^ •    Smith    was,    for    several    years,    the    London    agent   of 

Mr.  Husband,  a  country  solicitor,  and,  on  the  4th  day  of  August, 

1841,  an  order  was  made,  by  which  it  was  referred  to  the  Master 

to  tax  all  the  bills  of  Mr.  Smith,  and  ascertain  the  amount  which 

was  due  to  him  thereon,  having  regard  to  the  sums  of  money  which 

had  been  paid,  by  or  on  behalf  of  Husband,  to  Smith  or  any  person 

on  his  account  or  for  his  use,  on  account  of  the  bills,  or  received  by 

him  as  agent  on  account  of  the  bills. 

In  the  petition  on  which  this  order  was  obtained,  Mr.  Husband 
had  claimed  to  have  an  account  of  the  pecuniary  transactions 
between  him  and  Mr.  Smith ;  and  this  part  of  the  petition  having 
been  refused,  the  order  was  so  framed,  as  to  exclude  any  account  of 
payments  not  made  on  account  of  the  bills. 

The  taxing  Master,  by  his  certificate  dated  the  14th  of  July, 
1845,  certified,  that  Mr.  Smith's  bills,  amounting  to  9,176Z.  6«.  M. 
-had  been  laid  before  him,  and  that  he  had  taxed  the  same  at  the 
sum  of  8,751Z.  Vis.  lOd.y  and  that,  having  regard  to  the  sums  of 
money  paid  by  or  on  behalf  of  Husband  to  Smith,  or  any 
person  on  his  account  or  for  his  use,  on  account  of  the  bills, 
he  found,  that  there  was  due  to  Smith  on  the  bills  the  sum  of 
2,8d2Z.  58.  U. 

Mr.  Husband  has  presented  a  petition,  praying  that  he  may  be 
r  «i84  ]  at  liberty  to  file  exceptions  to  this  report  on  ^several  grounds, 
which,  in  the  argument,  have  been  reduced  to  three : 

1.  The  disallowance  of  a  sum  of  500Z.,  alleged  to  have  been  made 
to  Malachi  for  Smith  on  account  of  the  bills. 

2.  The  disallowance  of  the  sum  of  500L,  alleged  to  have 
become  due  from  Smith  to  Husband  on  the  sale  of  certain  mining 
shares,  the  price  of  which  Smith  agreed  to  accept  on  account  of 
his  bills. 

8.  The  non-taxation  of  certain  bills,  some  of  which  had  been 
taxed  in  bankruptcy,  and  all  of  which  had  been  paid  by  the  clients 
to  Husband. 

The  first  observation  to  be  made  on  the  case  is,  that  the  sums  of 
5002.  each,  amounting  together  to  the  sum  of  1,0002.,  were  part  of 
the  petitioner's  complaint  on  his  first  petition,  in  which  it  was 
stated,  that  Smith  omitted  to  credit  him,  in  account,  with  the  sum 
of  1,000Z.,  for  which  he  ought  to  have  been  credited  in  1835,  and 
for  which  the  petitioner  held  Smith's  receipt,  under  his  own  hand, 
dated  the  5th  August,  1836. 
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The  petition  in  which  this  statement  was  made,  contained  no  In  re 
allegation  that  Smith  had  agreed  to  give  credit  for  this  sum  of 
1.000/.,  as  against  his  bills  of  costs.  The  relief  which  was  sought 
in  respect  of  this  sum  of  1,0002.  was  endeavoured  to  be  obtained  on 
the  taking  of  a  general  account,  which  I  thought,  and  still  think,  I 
had  no  authority  to  direct  on  such  a  petition,  and  the  order  was 
made,  that  the  Master  should  have  regard  only  to  such  sums  as 
were  paid  on  account  of  the  bills. 

To  meet  the  terms  of  the  order,  this  petition  states,  that,  at  the 
time  of  the  transaction  in  respect  of  which  *this  claim  arises,  [  *i8r>  ] 
Smith,  in  the  presence  of  the  petitioner  and  Malachi,  made  an 
entry  in  a  book,  crediting  the  petitioner  for  the  sum  of  1,OOOZ. 
as  against  the  bills  of  costs,  but  the  affidavit  made  by  Mr. 
Husband,  in  speaking  of  the  entry,  omits  the  words,  "  as  against 
the  bill  of  costs." 

Smith,  on  the  other  hand,  insists,  that  the  whole  transaction  as 
to  the  mining  shares  was  fraudulent  and  void ;  that  the  sum  of 
500/.,  alleged  to  have  been  paid  to  Malachi,  was,  in  fact,  never 
paid  ;  that  he  never  agreed  that  the  sum  of  5001.,  part  of  the  price 
of  the  shares  purported  to  be  purchased  from  Husband,  should  be 
credited  against  his  bill  of  costs,  and  that  therefore  the  Master  was 
quite  right  in  not  allowing  those  sums. 

Notwithstanding  the  great  importance  of  keeping  the  jurisdiction 
of  the  Court,  in  cases  of  this  kind,  within  its  proper  limits,  and  the 
propriety  of  directing  the  Master  to  have  regard  only  to  sums  paid  on 
account  of  the  bills,  in  ascertaining  what  is  due  in  respect  of  them, 
it  is  not  improbable,  that  in  the  consideration  of  what  payments 
have  be^n  made  on  account  of  the  bills,  questions  of  law  and  fact 
of  considerable  difficulty  may  incidentally  arise,  and  may  possibly 
justify,  and  even  require  discussion  and  determination,  even  in  this 
jurisdiction.  When  such  questions  properly  arise,  it  may  be  the 
duty  of  the  Court  to  avail  itself  of  all  the  means  which  it  possesses, 
to  have  them  investigated  and  settled,  according  to  law  and  justice. 
But  in  a  case  where  the  Master  has  received  no  special  directions 
from  the  Court,  I  think  that  it  is  his  duty  to  confine  himself  to 
simple  payments,  plainly  proved  to  have  been  made  on  account  of 
the  bills,  and  that  he  would  not  be  authorized  to  allow,  as  against 
bills  of  costs,  sums  of  money  not  plainly  appearing  *to  be  such  [  'ise  ] 
payments.  Upon  a  conflict  of  evidence,  he  might  have  to  certify 
whether  such  a  payment  had  been  made  or  not ;  but  without  special 
directions,  I  think,  that  he  could  not  take  upon  himself  to  certify 
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In  re 
Smith. 


[  *187  ] 


whether  a  certain  alleged  transaction,  not  being  an  actual  payment, 
and  the  nature  and  circumstances  of  which  were  disputed,  was  or 
was  not  such  a  transaction,  as  a  court  of  law  or  equity  would,  under 
the  special  circumstances,  have  adjudged  or  decreed  to  constitute  a 
debt  or  payment. 

And  in  this  case,  considering  the  form  and  manner  in  which  the 
p^itioner's  claim  to  these  two  sums  of  500^  each  was  alleged  and 
disposed  of  on  his  first  petition,  and  the  want  of  any  explanation  of 
the  circumstances,  under  which  he  now  seeks  to  establish  his  claim 
on  a  different  footing ;  considering  the  form  of  the  order,  directing 
the  Master  to  have  regard  to  sums  of  money  paid  on  account  of  the 
bills,  and  the  absence  of  all  special  directions  as  to  the  claim  to 
these  sums  contained  in  the  petition  ;  and,  further,  having  carefully 
examined  the  evidence  in  support  of  the  claim  to  the  sum  of  5001., 
which  is  alleged  to  have  been  actually  paid,  and  of  the  claim  to  the 
other  sum  of  500/.,  which  it  is  alleged  ought  to  be  deemed  to  have 
been  paid,  I  am  of  opinion,  that  the  Master  has  properly  disallowed 
these  sums,  and  that,  in  respect  of  them,  there  is  no  ground  for 
giving  the  petitioner  leave  to  except  to  the  report. 

I  am  further  of  opinion,  that  the  charge  made  in  this  petition, 
that  the  Master  has  not  fully  taxed  all  the  bills  which  he  was 
ordered  to  tax,  is  without  any  just  foundation.  All  the  bills  not 
previously  taxed  or  paid  were  fully  taxed ;  as  to  the  others,  Mr.  Smith 
was  called  ux)on  *to  prove  his  alleged  disbursements,  and  I  find  no 
allegation  of  specific  errors. 

On  the  whole,  therefore,  I  am  of  opinion,  that  this  petition  must 
be  dismissed  with  costs. 


1840. 
Jan,  26. 
April  16. 

BMi  Court. 

Loni 

Lanodale, 

M.R. 


HALDENBY  t;.  SPOFFOETH(l). 

(9  Beav.  195—196;  S.  C.  15  L.  J.  Ch.  328.) 

The  representative  of  a  defaulting  executor,  fairly  accounting,  is  entitled 
to  deduct  his  costs  of  suit  out  of  the  assets,  though  they  may  be  insufficient 
to  repair  the  breach  of  trust 

B.  Spoffobth  was  a  defaulting  trustee  and  executor.  He  died, 
and  administration  was  taken  out  to  him,  and  his  representatives 
were  made  parties  to  this  suit.  The  assets  of  K  Spoffortb  were 
insufficient  to  repair  the  breach  of  trust,  and  the  question  was, 
whether  his  administrators  were  entitled  to  their  cosst  as  part  of  the 
expenses  of  the  administration. 

(1)  Jn  re  Griffiths,  Griffiths  v.  Ltin's  (1884)  26  Ch.  D.  465,  53  L.  J.  CL 
1003,  51  L.  T.  278. 
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It  was  argued,  that  the  administrators  were  in  the  position  of    Haldbnbt 
the  intestate,  and,  like  him,  coald  receive  nothing  until  they  had    spofportr. 
repaired  the  breach  of  trust.    It  was  said  that  the  point  had  been 
decided. 

Mr,  Kinderaley^  Mr.  Purvis,  Mr.  Rasch,  and  Mr.  TiUotson,  for        [  i»6  ] 
different  parties. 

The  Mabtbb  of  the  Bolls  said  he  would  make  inquiries. 

The  Master  of  thb  Bolls  held  that  t^ie  representative,  fairly      April  16, 
accounting,  was  entitled  to  deduct  his  costs  of  suit  out  of  the  assets. 


NELSON  V.  DUNCOMBE(l). 
BUNCOMBE  V.  NELSON. 

(9  Beav.  211—233 ;  S.  C.  15  L.  J.  Ch.  296;  10  Jur.  399.) 

If  a  trustee  be  sued  in  Chancery  for  an  accoiuit,  and  it  appears  that  he 
has  properly  expended  sums  of  money  for  the  protection  and  safety,  or  for 
the  maintenance  and  support,  of  his  cestui  que  trust,  at  a  time  when  he, 
though  adult,  was  incapable  of  taking  care  of  himself,  the  Court  will  allow 
him  credit,  in  account,  for  such  sums  of  money. 

A  bill  may  be  filed  in  the  name  of  a  person  alleged  to  be  of  unsound 
mind,  though  not  so  found  by  inquisition,  by  any  one  professing  to  be  his 
next  friend;  and  such  a  person  may  be  sued  as  a  defendant,  and  the  Court 
then  appoints  a  guardian  to  answer  for  him.  In  such  cases,  the  Court 
imposes  all  the  restraints  of  infancy,  and  the  party  is  bound  by  the  acts  of 
the  guardian  so  appointed.  The  Court,  having  proper  evidence  that  they 
are  incapable  of  protecting  their  own  interests,  treats  them  as  infants,  or  as 
insane,  though  not  so  found  by  inquisition ;  and  being  satisfied  that  their 
next  friend  or  guardian  pays  proper  attention  to  their  interests,  and  making 
all  necessary  inquiries  to  ascertain  their  rights,  and  what  is  beneficial  to 
them,  or,  if  necessary,  directing  that  a  commission  may  be  applied  for, 
ultimately  deals  with  their  rights  and  property  as  justice  may  require. 

A  contract  may  be  implied,  in  favour  of  a  person  who  has  supplied  a 
person  of  unsound  mind  though  not  so  found  by  inquisition,  with  necessaries, 
or  has  provided  him  with  proper  protection  and  support,  aemble. 

Jurisdiction  of  the  Court  to  interfere  for  the  protection  of  a  lunatic  not 
found  so  by  inquisition. 

An  executor  was  allowed,  luider  the  circumstances,  the  costs  of  a  cross 
cause  for  administration  of  the  estate  instituted  by  him  against  his  cestui 
que  trust. 

Thb  question  in  these  cases  related  to  the  right  of  Mr.  Duncombe 
io  retain,  out  of  monies  held  by  him  in  trust  for  Mr.  Nelson,  the 
amount  expended  for  the  protection  and  support  of  the  latter  during 


184  . 
Mareh  21. 
AprU  20, 

Relit  Court, 

Lozd 

Langdalb, 

K.B. 

[2111 


(1)  In  re  RhodeB  (1890)  44  Oh.  Div.  94,  59  L.  J.  Ch.  298,  62  I*.  T.  342. 
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Nsr^sov      five  years  in  a  lunatic  asylum  (there  having  been  no  commission), 
DuNooMBK.    ^^^  ^^^  ^^®  expenses  of  suing  out  a  commission  of  lunacy  at  the 
end  of  that  time,  under  which  Mr.  Nelson  had  been  found  to  be  of 
sound  mind.    The  circumstances  were  as  follows : 

It  appeared,  that  Mr.  Nelson,  in  the  lifetime  of  his  mother,  had 
been  considered  to  be  of  unsound  mind,  and,  upon  the  usual  medical 
'  certificates,  he  was,  in  March,  1838,  at  his  mother's  request,  placed 

in  a  lunatic  asylum. 

At  the  end  of  three  months,  however,  he  was  discharged,  and,  in 
December  in  the  same  year  1888,  his  mother  made  her  will,  whereby 
L  •212  ]  ghe  gave  the  residue  of  *her  property  to  Mr.  Nelson,  and  appointed 
him  sole  executor.  In  February,  1884,  she  made  a  codicil  to  her 
will,  whereby  she  appointed  Mr.  Duncombe  joint  executor  with  her 
son.  She  died  in  June,  1884,  and  her  will  was  proved  by  Duncombe 
alone.  In  1885,  Duncombe,  who  had  in  his  hands  considerable 
sums  of  money,  held  in  trust  for  Nelson,  ofiEered  to  account ;  but 
the  latter  took  no  notice  of  the  oflfer,  and  seemed  to  have  refused  to 
have  any  communication  with  him. 

In  this  state  of  things,  and  in  August,  1889,  Nelson  was  taken 
before  a  police  magistrate,  on  a  charge  of  having  threatened  to  kill 
or  do  some  bodily  harm  to  a  medical  gentleman,  and  he  was  ordered 
to  find  sureties  to  keep  the  peace.  On  his  failing  to  do  so,  he  was 
committed  to  prison ;  but  the  magistrate  certified,  '^  that  he  was 
much  more  fit  for  the  protection  of  a  lunatic  asylum  than  a  honse 
of  correction."  Having  no  relation  or  friend,  appUcation  was  made 
to  Duncombe,  and  it  was  suggested  to  him  that  Nelson's  former 
malady  had  returned.  Duncombe  interfered  and  procured  medical 
advice.  He  then  applied  to  the  magistrate  by  whom  Nelson  had 
been  committed,  and,  upon  the  medical  certificate  required  by  law, 
and  with  the  authority  of  the  magistrate,  he  procured  Nelson  to  be 
removed  from  the  prison  to  a  lunatic  asylum,  where  the  expenses  of 
his  maintenance,  &c.,  were  defrayed  by  Duncombe,  out  of  monies 
in  his  hands  belonging  to  Nelson.  No  commission  of  lunacy  was 
applied  for,  and  Nelson  remained  confined  for  upwards  of  five  years. 
He  escaped  from  the  asylum  in  September,  1844,  and  consulted  his 
present  solicitors.  They  obtained  medical  opinions,  which  stated 
the  existence  of  a  mild  form  of  insanity,  but  that  it  would  be  im- 
proper again  to  place  him  in  a  lunatic  asylum.  The  sohcitors 
communicated  the  opinions  to  Mr.  Duncombe,  and  they  urged  him 
[  *ai3  ]  to  apply  for  a  commission  of  lunacy,  or  account  *and  pay  over 
the  balance.     Mr.  Duncombe,   however,  declined  to   take  oat  a 
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commission,  but  stated  his  willingness  to  account  to  the  parties  who      Nxl8on 
could  give  him  a  proper  discharge.  DaNooMBB. 

On  the  11th  of  November,  1844,  Nelson  filed  his  bill  against 
Duncombe,  for  an  account  of  his  mother's  estate.  A  few  days 
afterwards,  Buncombe  was  informed  by  the  Secretary  of  lunatics, 
that  it  had  been  reported  that  Nelson  was  a  violent  lunatic,  and 
unsafe  to  be  abroad,  and  that  it  was  his  duty  to  apply  for  a  com- 
miBsion ;  and,  in  consequence,  a  further  communication  took  place 
between  the  solicitors  of  the  parties,  and  ultimately  Duncombe 
consented  to  sue  out  a  commission.  Duncombe  prosecuted  the  com- 
mission, and  on  the  22nd  of  April,  1845,  the  jury  found  Nelson  to 
be  of  sound  mind.  Nelson  having  refused  to  allow  to  Duncombe 
the  money  paid  during  his  confinement,  and  all  other  payments 
made  without  his  authority,  Duncombe,  on  the  3rd  of  June,  1845, 
filed  the  second  bill,  praying  a  declaration  of  his  right  to  the  allow- 
ances, and  that  the  allowance  may  be  made  on  taking  the  accounts. 

The  evidence  given  by  the  keeper  of  the  lunatic  asylum,  on  the 
occasion  of  the  execution  of  the  commission,  was  proved  in  the 
cause,  which  tended  to  show  that  the  state  of  mind  of  Nelson,  during 
the  whole  time  he  had  been  in  confinement,  had  undergone  no 
change. 

The  two  causes  now  came  on  for  hearing. 

Mr.  Kindersley  and  Mr,  Bates,  for  Mr.  Nelson,  contended,  that  he 
was  not  liable  to  pay  either  the  expenses  incurred  in  the  lunatic 
asylum,  or  those  of  the  proceedings  under  the  commission  ;  for,  as  to 
the  *  first,  the  finding  of  the  jury  was  conclusive  as  to  his  sanity  at  [  *214 1 
the  time  ;  and  the  evidence  of  the  keeper  of  the  lunatic  establish- 
ment himself  showed,  that  he  had  been  in  the  same  state  of  mind 
from  the  time  of  his  admission.  It  appeared,  therefore,  that 
Mr.  Nelson,  though  of  an  excitable  temper,  was  sane  through  the 
whole  of  the  period ;  and  consequently,  that  there  was  no  direct 
obligation  nor  any  implied  contract,  under  which  he  could,  at  law, 
be  considered  liable.  That  it  was  not  reasonable  to  expect,  that  the 
plaintiff,  who  had  been  wrongfully  subjected  to  coercion  and  im- 
prisonment for  five  years,  and  had  thus  lost  the  enjoyment  of  the 
befit  period  of  his  life,  should  consent  to  bear  the  expenses. 

Secondly,  as  to  the  commission,  they  contended,  that  as  the 
defendant  had  failed  therein,  Nelson  was  not  liable  to  pay  the  costs 
of  the  proceedings. 

Thirdly,  that  the  second  suit  had  been  unnecessarily  instituted, 
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Nelson      and  that  Dnncombe  might  have  obtained,  in  the  first  suit,  all  the 
DiTNooMBE.    relief  to  which  he  was  entitled. 

Mr,  Turner  and  Mr.  J,  H.  Taylor  for  Mr.  Duncombe : 

There  can  be  no  doubt  of  the  existence  of  the  plaintiff's  insanity 
prior  to  the  inquisition ;  that  malady  existed  in  his  mother's  life, 
when  he  was  confined  upon  the  usual  medical  certificates,  and  with 
his  mother's  concurrence.  It  recurred  again  after  her  death,  when 
he  threatened  the  life  of  her  medical  adviser.  The  defendant,  on 
that  occasion,  did  not  volunteer  his  interference,  but  being  applied 
to,  as  the  executor  of  the  plaintiff's  mother  and  his  only  friend,  at 
a  time  when  the  plaintiff  was  imprisoned,  he  bond  fide  interfered  for 
[  *2i5  ]  his  protection.  All  was  done  from  a  proper  and  laudable  ^motive, 
and  according  to  the  proper  legal  formalities.  Medical  certificates 
were  obtained,  and  it  must  be  assumed  that  the  lunatic  visitors  per- 
formed their  duty,  and  on  their  quarterly  visitation  inquired  into 
his  case. 

Where  support  and  protection  is  bond  fide  afforded  to  a  lunatic, 
the  law  implies  a  contract  to  pay  out  of  his  property :  WenUcortk  v. 
Ttd)b  (1),  Selby  v.  Jackson  (2). 

The  same  rule  must  apply  where  the  insanity  is  partial,  if  the 
party  be  incompetent  to  protect  himself ;  for  the  implication  arises 
from  the  necessity  of  the  case;  and  if  it  were  otherwise,  a  person  in 
a  state  of  partial  or  temporary  insanity  might,  though  with  ample 
means,  be  left  abandoned,  defenceless,  and  unprovided  for.  It  is 
not,  however,  necessary  to  resort  to  that  principle,  for  when  a  party 
is  seeking  equity,  this  Court  will  compel  him  to  do  it.  This  Court 
always  throws  its  protection  around  persons  incompetent  to  protect 
themselves,  though  not  found  lunatic  by  inquisition,  and  will  apply 
any  funds  in  Court  or  in  the  course  of  administration,  belonging  to 
such  a  person,  in  his  support  and  protection.  This  was  done  by  Lord 
Eldon  in  the  case  of  Sherwood  v.  Sanderson  (s).  If  the  defendant 
had  applied  to  this  Court  at  the  time,  a  similar  course  would  have 
been  pursued,  and  he  is  equally  entitled  to  have  the  benefit  of  the 
jurisdiction  and  the  monies  paid  for  the  plaintiff  allowed  in  account, 
upon  his  satisfying  the  Court,  upon  an  inquiry,  if  necessary,  that 
the  expenditure  was,  under  the  circumstances,  necessary  and 
proper. 

(1)  57  E.  B.  293  (1  Y.  &  C.  C,  0.  (2)  69  B.  B.  616  (6  Bear.  325). 

171),  and  60  B.  B.  262  (2  Y.  &  0.  0.  C.  (3)  13  B.  B.  193  (19  Vob,  280). 

637). 
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As  to  the  commiBsion,  it  was  sued  oat  at  the  instigation  and      Nslsoit 
suggestion  of  the  Secretary  of  lunatics  and  of  the  solicitors  of  the    duitoombk. 
plaintiff,  and  for  his  benefit ;  the  expense  ought,  therefore,  to  be       [  216  ] 
allowed;  besides  which,  there  was  an  express  agreement  to  pay 
them. 

The  cross  bill  was  necessary  in  order  to  pat  in  issue  matters 
subsequent  to  the  answer ;  without  it,  the  defendant's  case  could  not 
bave  been  properly  brought  before  the  Court. 

Mr.  Kindersley^  in  reply. 

The  Master  of  the  Bolls  : 

This  is  a  case  too  important  in  its  consequences  to  be  decided  at 
the  present  moment.  I  must  take  an  opportunity  of  looking  into 
the  cases,  and  especially  of  considering  the  judgment  of  Lord  Eldom 
^hich  has  been  cited  to-day. 

If  one  considers  the  case  of  this  plaintiff  in  its  bare  outline,  a 
gentleman  shut  up  in  a  lunatic  asylum  for  five  years,  getting  out  of 
it  only  by  stealth,  and  after  his  escape,  found,  upon  a  commission 
of  lunacy,  to  be  of  sound  mind,  one  cannot  be  surprised  at  his 
feeling  a  great  indisposition  to  pay  any  of  the  expenses  which  have 
been  occasioned.  If  such  treatment  had  been  the  result  of  fraud 
or  malice,  or  even  of  rashness,  a  greater  offence  could  scarcely 
have  been  committed,  than  that  of  which  he  had  been  the  victim. 

But,  on  the  other  hand,  consider  this :  Here  was  a  man  without 
a  relation  in  the  world,  who  had,  unfortunately,  been  in  such  a 
state  of  mind,  that  he  was,  by  his  mother,  in  her  lifetime,  placed 
under  control  and  protection ;  after  her  death  he  was  found  com- 
mitting *acts  of  violence,  and  taken  before  a  magistrate ;  he  could  [  *si7  ] 
find  no  bail,  and  a  certificate  was  given,  that  he  was  much  more  fit 
for  medical  treatment  than  for  punishment ;  upon  this  certificate  it 
seemed  proper  that  he  should  be  teken  care  of  in  some  fit  place. 
Again,  he  had  no  relation  in  the  world,  and  the  only  person  known 
to,  or  in  any  way  connected  with  him,  was  the  executor  of  his 
mother's  will,  who  had  in  his  hands  property  belonging  to  him.  In 
this  state  of  distress,  destitution,  and  liability  to  punishment,  the 
executor  bond  fide  interferes  for  his  protection,  relying  on  the 
proper  constituted  authorities  for  the  due  examination  into  his  case 
from  time  to  time,  and  it  was  upon  or  in  consequence  of  their 
certificates,  that  the  plaintiff  was  continued  in  custody.  Again, 
after  his  escape,  it  became  necessary  to  examine  into  his  case,  even 
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Nelson  in  the  opinion  of  those  persons  who  had  then  taken  apon  themselves 
DuNcotf  BB.  to  advise  and  protect  him,  so  that,  even  then,  his  state  of  mind  was 
sach  as  to  'render  a  legal  inquiry  necessary.  Upon  that,  a  com- 
mission of  lunacy  issued,  and  it  turned  out,  upon  a  full  investigation, 
that  he  was,  at  the  time  of  the  inquisition  (saying  nothing  of  the 
past  time)  of  sound  mind.  The  question  then  is  this,  whether,  in 
an  account  taken  in  this  Court  against  that  trustee,  he  is  to  be 
deprived  of  the  expenses  which  he  has  bond  fide  paid,  with  a  view 
to  the  protection  of  his  cestui  que  trust. 

If  he  had  been  all  the  while  of  sound  mind,  there  would,  indeed, 
be  no  question  at  all  about  the  matter.  The  whole  of  this  would 
have  been  improper ;  but  it  is  admitted  that  he  was  not  always  of 
sound  mind,  and  that  he  had  a  tendency  to  insanity.  He  had  com- 
mitted a  violence  which  was  attributed  to  insanity,  and  before  the 
commission  was  applied  for  there  was  the  admission  of  his  own 
agent  that  the  matter  was  proper  to  be  inquired  into. 
[  218  ]  Is  he,  then,  to  come  and  ask  the  assistance  of  this  Court  in 

getting  the  money  from  the  executor  of  his  mother,  without  making 
him  any  allowance  for  his  outlay  for  his  protection,  and  that  on  the 
ground  that  there  is  no  debt?  Consider  for  a  moment  what  the 
state  of  any  person  in  this  unhappy  predicament,  without  friends, 
relations,  or  any  body  but  the  trustee  to  take  care  of  him,  would 
be,  if  that  trustee  is  to  be  told,  '^  whatever  acts  of  violence  or 
insanity  your  cestui  que  trust  may  commit,  if  you  interfere  at  all 
for  his  protection,  either  to  shield  him  from  punishment  or  any 
other  consequences  of  his  own  acts,  or  for  the  safety  of  the  public, 
you  do  it  at  your  own  peril,  for  not  a  farthing  expended  by  you 
shall  be  allowed,  unless  you  previously  obtain  the  sanction  of  a 
court  of  equity,  which  alone  has  a  right  to  administer  the  fund  in 
your  hands."  It  is  hard  to  conceive  that  any  state  of  things  so 
shocking  should  exist. 

Nevertheless,  that  does  not  determine  the  question  as  to  the 
jurisdiction  ;  and  with  regard  to  that,  I  shall  look  at  the  cases,  for 
the  purpose  of  seeing  how  far  there  is  authority  for  its  exercise.  I 
agree  that  neither  of  the  cases  referred  to,  one  in  this  Court,  and 
the  other  before  the  Vice-Chancellor  Knight  Bruce,  and  the  Lord 
Chancellor,  answers  this  case ;  the  other  authority  cited  comes  much 
nearer  to  it.  If  that  case  should  not,  from  the  dicta  to  be  found  in 
it,  authorise  the  allowance  in  the  present  case,  then  the  question 
will  be,  whether  the  general  jurisdiction  of  this  Court  authorises  it. 
This  Court  has  not  merely  jurisdiction  over  the  property,  but  it  has 
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also  a  special  and  parental  jurisdiction,  which  it  exercises,  not  only  Nblboit 
in  {avoor  of  infants,  who  on  account  of  their  infancy,  are  not  able  dunoombe. 
to  protect  themselves,  bnt  also  in  the  case  of  adults  who  are  not  in 
a  situation  to  manage  themselves  and  property.  How  is  it,  that 
this  Court  continually  exercises  its  jurisdiction  in  cases  of  process 
issuing  against  persons  who  are  ^lunatics,  though  not  found  to  be  [  *2i9 
so, — ^persons  incapable  of  managing  their  own  affairs,  but  not  found 
to  be  lunatics  ?  How  often  the  Court  interferes,  and  appoints  a 
guardian  ad  litem  to  act  for  them,  and  provides  for  the  expenses,  so 
that  justice  may  be  done  in  those  particular  cases.  I  think,  there- 
fore, it  is  a  mistake  to  say,  that  the  jurisdiction  of  the  Court  regards 
merely  the  property  in  such  cases ;  for  there  are,  I  think,  many 
cases  in  which  the  Court,  having  to  deal  with  property  which  the 
owner  is  not  competent  from  incapacity  of  mind  to  use  or  protect 
for  his  own  benefit,  does,  when  the  circumstances  of  the  case  require 
it,  exercise  a  paternal  and  protective  jurisdiction  beyond  the 
questions  arising  upon  mere  legal  claims. 

I  will  look  at  the  case  with  care.  One  ought  to  make  every  allow- 
ance for  the  feelings  of  this  gentleman :  he  cannot  think  that  these 
proceedings  were  for  his  benefit,  and,  having  got  the  verdict  of  the 
jury  in  his  favour,  may  find  it  very  unpleasant  to  make  any  allow- 
ance of  this  kind.  That  is  not  the  question — the  question  for  me 
to  consider  is,  whether  a  trustee  standing  in  this  situation  is  to  be 
called  upon  to  account,  without  receiving  any  allowance  for  sums 
thus  expended  by  him  on  behalf  of  his  cestui  que  trust.  If  I  make 
a  decree  on  the  subject,  it  is  manifest  that  it  cannot  extend  beyond 
the  proper  inquiries. 

Judgment  deferred. 

The  Master  op  the  Bolls  :  April  20. 

Mr.  Nelson,  the  plaintiff  in  the  first  cause,  is  the  son  and 
residuary  legatee  of  Elizabeth  Nelson,  deceased;  Mr.  Buncombe,  the 
defendant  in  the  first  cause,  and  the  plaintiff  in  the  second  cause, 
is  her  legal  personal  representative.  Mr.  Nelson's  bill  is  filed  for 
the  common  ^accounts,  and  for  payment  of  the  residue  to  the  [  *220  ] 
plaintiff. 

The  will  of  Mrs.  Nelson  was  dated  the  19th  day  of  December, 
1833,  and  she  thereby  appointed  her  son,  Mr.  Nelson,  sole  executor. 
She  made  a  codicil  dated  the  21st  of  February,  1884,  and  thereby 
appointed  Mr.  Duncombe  an  executor  of  her  will,  jointly  with  Mr. 
Nelson,  and  she  died  on  the  2nd  day  of  the  following  month  of 
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Nbubon  June.  The  will  and  codicil  were  soon  afterwards  proved  by  Mr. 
Duircoif BB.  Doncombe  alone,  power  being  reserved  to  the  plaintiff  to  prove  them 
afterwards,  which,  however,  he  has  never  done. 

Mr.  Dancombe  possessed  and  administered  the  estate,  and  is 
boand  and  willing  to  account  for  it.  But  he  claims  to  be  entitled 
to  credit,  in  account,  for  expenses  which,  as  he  alleges,  he  has 
properly  incurred  in  protecting  and  supporting  the  plaintiff,  whilst 
of  unsound  mind,  and  in  suing  out  and  prosecuting  a  commission 
de  lunatico  inquirendo  concerning  him. 

The  material  facts  to  be  considered  with  reference  to  this  claim, 
(which  give  rise  to  the  only  question  in  the  cause,)  appear  to  be  as 
follows : 

Mr.  Nelson,  in  the  lifetime  of  his  mother,  had  been  considered  to 
be  of  unsound  mind,  and  upon  the  usual  medical  certificates  signed 
by  Mr.  Glenn  and  Mr.  Johnson,  was,  in  March,  1888,  and  at  his 
mother's  request,  placed  in  a  lunatic  asylum. 

After  being  kept  there  for  about  three  months,  he  was  removed. 
By  the  fact  of  his  removal,  and  by  his  mother  having  afterwards 
appointed  him,  at  first,  sole  executor,  and,  subsequently,  joint 
[  ♦221  ]  executor  with  Mr.  *Duncombe,  it  must,  I  think,  be  presumed,  that 
she  considered  him  to  have  recovered,  and  to  have  become  of 
sound  mind. 

After  the  mother's  death,  and  in  1885,  the  defendant  Mr. 
Duncombe  offered  to  account  and  settle  with  him,  and  by  that  offer, 
must,  I  think,  be  presumed  to  have  considered  him  to  be  then  of 
sound  mind.  Mr.  Nelson  took  no  notice  of  the  offer  to  account,  and 
he  seems  to  have  refused  to  have  any  communication  whatever  with 
Mr.  Duncombe,  who,  nevertheless,  had  in  his  hands  or  power  very 
considerable  sums  of  money  which  belonged  to  the  estate  of  the 
testatrix,  and  of  which  he  was  trustee  for  Mr.  Nelson. 

In  this  state  of  things,  and  in  August,  1889,  Mr.  Nelson  was  taken 
before  a  magistrate,  on  a  charge  of  having  threatened  to  kill  or  do 
some  bodily  harm  to  the  medical  gentleman  who  had  attended  his 
mother  in  her  last  illness,  and  who  bears  the  same  name  as  one  of 
the  two  medical  persons,  on  whose  certificate  Mr.  Nelson  had  been 
placed  in  a  lunatic  asylum,  in  his  mother's  lifetime. 

On  this  charge,  the  magistrates  required  Mr.  Nelson  to  find 
sureties  to  keep  the  peace,  and  on  his  failing  to  procure  such  sureties, 
he  was  committed  to  prison. 

Under  these  circumstances,  Mr.  Duncombe  was  applied  to,  as 
the  executor  of  Mrs.  Nelson's  will  and  as  Mr.  Nelson's  trustee  in 
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possession  of  his  property  to  a  considerable  amount.     He  was      Nelson 
informed  of  Mr.  Nelson's  imprisonment  on  a  charge  of  threatened    ddkgombx. 
violence ;  it  was  suggested  to  him,  that  a  recurrence  of  Mr.  Nelson's 
former  malady  had  taken  place,  that  he  was  not  criminal,  but  that, 
for  the  sake  of  himself  and  others,  he  required  protection  and 
proper  restraint. 

Mr.  Nelson  was  without  any  relation,  and,  so  far  as  appears,  [  222  ] 
without  any  friend  in  the  world.  If  the  facts  and  the  suggestions 
communicated  to  Mr.  Duncombe  were  true  and  well-founded,  it  can 
hardly  be  doubted,  that  Mr.  Duncombe  had,  at  least,  a  moral  duty 
imposed  upon  him  to  inquire  into  the  matter,  and,  if  necessary,  to 
adopt  such  measures  as  were  requisite  for  Mr.  Nelson's  protection 
and  support.  Sad,  indeed,  would  be  the  condition  of  men,  if,  in 
circumstances  so  painful,  some  duty  to  interfere  or  assist  did  not 
rest  upon  all  men.  If  Mr.  Nelson  had  been  a  poor  man  without 
resources,  it  would  have  been  the  duty  of  those  who  were  near  him, 
to  obtain  from  the  law  such  protection  and  restraint  as  the  law 
affords  in  such  cases,  and  to  obtain  his  release  from  the  restraint  te 
which  he  was  subjected  as  an  offender  against  the  law ;  and  it  cannot, 
I  think,  be  doubted,  that  Mr.  Duncombe,  having  in  his  hands 
property  belonging  to  Mr.  Nelson,  out  of  which  he  might  be 
protected  and  maintained,  could  not,  consistently  with  his  duty, 
remain  a  passive  observer  of  Mr.  Nelson's  imprisonment  for  want  of 
sureties. 

Mr.  Duncombe  thought  (in  my  opinion  rightly),  that  it  was  his 
duty  to  interfere;  whether  he  interfered  in  a  proper  manner, 
and  did  all  and  no  more  than  ought  to  have  been  done,  in  circum- 
stances so  difficult  and  so  delicate,  may  be  questioned ;  but  I  must 
consider  that  it  was  right  for  him  to  interfere. 

He  procured  medical  advice,  applied  to  the  magistrate  by  whom 
Mr.  Nelson  had  been  committed,  and  upon  the  medical  certificates 
required  by  law,  and  with  the  authority  of  the  magistrate,  Mr. 
Duncombe  procured  Mr.  Nelson  to  be  removed  from  the  prison  in 
which  he  was  confined  to  the  lunatic  asylum  in  which  he  had 
formerly  been  placed  by  his  mother. 

To  the  restraint,  the  regulations,  and  the  means  intended  for  [  ^28  ] 
protection  which  the  law  provides  in  such  cases,  Mr.  Nelson  was 
subjected  for  upwards  of  five  years.  In  September,  1844,  he 
escaped,  as  it  is  said,  from  the  convalescent  ground  in  which  he  was 
exercising.  He  soon  afterwards  consulted  the  solicitors  by  whom 
this  suit  is  prosecuted  on  his  behalf.     They  obtained  medical 
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Nklbon  opinions  on  the  state  of  his  mind,  and  they  state,  in  their  letter  to 
Dttncombb.  ^^*  Duncomle  of  the  12th  October,  1844,  that  the  medical  opmions, 
'^  thoagh  decisive  of  the  existence  of  a  mild  form  of  insanity,  show, 
that  it  would  be  improper  again  to  place  him  in  a  lanatic  asylam ; '' 
and  they  afterwards  expressed  themselves  as  follows  :  '^  We  made 
you  acquainted  with  these  circumstances,  because  you  had  been, 
as  we  were  informed,  a  friend  of  Mr.  Nelson's  late  mother,  that 
you  are  her  executor,  and  hold  in  that  character  a  considerable 
sum  of  money  in  trust  for  Mr.  Nelson ;  and  we  concluded,  (he  not 
having,  as  far  as  we  can  ascertain,  any  relations,)  that  you  were 
the  most  likely  person  to  take  an  interest  in  him,  and  the  most 
proper  person  to  petition  for  a  commission  of  lunacy,  which  seems 
to  us  the  only  course  to  be  pursued.''  Some  subsequent  corre- 
spondence took  place  between  Messrs.  Crosby  and  Compton  and 
Mr.  Faithful,  then  Mr.  Duncombe's  solicitor.  Messrs.  Crosby  and 
Compton  suggested,  under  the  advice  of  counsel,  that  Mr.  Dan- 
combe  ought  not  to  hesitate  about  presenting  a  petition  for  a  com- 
mission of  lunacy,  and  that  if  he  declined  to  do  so,  they  shonld 
call  upon  him  to  render  his  accounts  and  pay  over  the  money. 
Mr.  Faithful  answered  on  the  26th  of  October,  1844,  that  Mr.  Dun- 
combe  was  ready  to  account  to  the  parties  who  could  give  him  a 
proper  discharge,  but  that  he  could  not  recommend  Mr.  Buncombe 
to  apply  for  a  commission  of  lunacy;  and  on  the  11th  day  of  the 
following  month  of  November,  Mr.  Nelson's  bill  was  filed. 
r  224  ]  The  medical  opinions,  mentioned  in  the  letter  of  Messrs.  Crosby 

and  Compton  of  the  12th  of  October,  are  important  to  be  con- 
sidered. The  first  is  the  certificate  of  Dr.  Cohen,  and  it  is  dated 
the  27th  of  September,  1844.  It  is  as  follows :  "  I  hereby  certify, 
that  I  this  day  visited  Mr.  John  Nelson,  and  consider  him,  after  a 
careful  examination,  to  be  of  unsound  mind.  He  is  harmless  at 
present,  although,  from  his  own  account,  I  should  conclude,  that, 
at  a  previous  period,  he  had  been  extremely  violent.  It  is  neces- 
sary, therefore,  to  guard  against  any  paroxysm  to  which  he  may 
be  liable,  to  subject  him  to  an  effective  and  kind  control.  As  his 
illusions  are,  to  a  very  great  extent,  mixed  up  with  lunatic  asylums, 
it  would  not,  in  my  opinion,  be  giving  him  a  fair  chance  of  recovery, 
were  he  recommitted  to  one.  I  would,  therefore,  recommend  that 
he  should  be  placed  under  such  subjection,  as,  while  it  will  permit 
him  his  liberty,  as  far  as  is  consistent  with  his  state,  and  tend  to  free 
his  mind  from  the  illusions  under  which  he  labours,  will,  at  the  same 
time,  be  ready  to  control  any  sudden  excitement  which  may  arise." 
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The  next  is  the  opinion  of  Dr.  Clendiniyng,  which  is  dated  the       Nxlbon 
30th  of  September,  1844,  and  is  expressed  as  follows :  ''  I  certify    duktombb. 
that,  by  desire  of  Messrs.  Crosby  and  Compton,  I  yesterday  visited 
Mr.  John  Nelson,  and  that  I  found  him  in  possession  of  good 
physical  health  and  in  perfect  tranquil  state  of  mind ;  but  that  a 
protracted  interview  and  a  long  conversation  with  him  have  con- 
vinced me,  that  he  labours  under  illusions  characteristic  of  a  mild 
form  of  mental  disease,  involving  no  immediate  danger  to  himself 
and  others,  but  requiring  an  habitual,  yet  unobtrusive  and  gentle, 
domestic  care,  with  professional  superintendence,  in  order  that  he 
may  have  a  fair  chance  and  reasonable  expectation  of  being,  some 
future  day,  capable  of  permanently  enjoying  his  *liberty  without       [  '225  ] 
risk  or  inconvenience  to  himself  or  others." 

The  result  of  their  certificates  seems  to  be,  that  Mr.  Nelson,  at 
the  time  when  he  was  visited  by  these  medical  gentlemen,  was 
deemed  to  be  of  unsound  mind,  but  convalescent,  and  likely  to 
recover  under  mild  and  gentle  treatment, — treatment,  however, 
requiring  vigilant  attention,  and,  if  necessary,  an  effective  control. 

Messrs.  Crosby  and  Compton  are  not  to  be  blamed,  for  insisting 
that,  under  such  circumstances,  a  commission  of  lunacy  should  be 
applied  for,  or  for  advising,  as  they  did,  that  Mr.  Nelson  should  be 
attended  by  a  person  experienced  in  cases  of  lunacy ;  and  I  think 
that  Mr.  Buncombe  is  not  to  be  blamed,  for  being  reluctant  either 
to  apply  for  such  a  commission,  or  to  account  to  a  person  not 
competent  to  give  him  an  effectual  discharge. 

A  few  days  after  the  bill  was  filed,  Mr.  Buncombe  was  informed, 
that  it  had  been  reported  to  the  Lord  Chancellor,  that  Mr.  Nelson 
was  a  violent  lunatic  and  unsafe  to  be  abroad;  and,  in  conse- 
quence of  an  intimation  which  accompanied  this  information,  some 
further  communications  on  the  subject  of  applying  for  a  com- 
mission of  lunacy  took  place  between  the  solicitors.  In  the  end, 
Mr.  Buncombe  consented  to  sue  out  the  commission,  and  having 
put  in  his  answer  to  Mr.  Nelson's  bill,  and  thereby  admitted  the 
funds  and  monies  in  his  hands,  an  order  for  transfer  and  payment 
of  monies  into  Court,  dated  the  31st  day  of  July,  1845,  was  made, 
on  the  motion  of  Mr.  Nelson ;  and  it  being  recited  in  the  order, 
that  it  having  been  agreed  between  the  solicitor  of  Mr.  Nelson  and 
the  solicitor  of  Mr.  Buncombe,  that  Mr.  Buncombe  should  retain 
m  his  hands  the  sum  of  500{.,  to  enable  him  to  meet  the  outlay 
and  charges  *of  prosecuting  the  commission  of  lunacy,  the  sum  [  ^326  ] 
ordered  to  be  paid  in  by  Mr.  Buncombe  was  reduced  accordingly. 
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NsLsoN  In  the  coarse  of  communications  on  the  subject  of  the  commission, 
DuKooMBE.  ^^*  Faithful,  in  his  evidence^  states  that  Messrs.  Crosby  and 
Gompton  urged  the  propriety,  and  indeed  the  necessity,  of  a  com- 
mission being  issued,  as  it  was  evident  that  Mr.  Nelson  was  of 
unsound  mind.  They  negatived  a  proposal  that  they  should  apply 
for  a  commission  themselves;  but  it  was  distinctly  understood, 
that,  if  the  application  were  made  by  Mr.  Duncombe^  no  opposition 
should  be  offered,  and  Mr.  Duncombe  should  be  allowed  the  costs 
attending  upon  the  proceeding.  This  evidence  seems  to  me  to  be 
in  accordance  with  the  admitted  facts  and  the  probabilities  of  the 
case ;  but  I  cannot  say  that  facts  so  important  are  so  distinctly  pat 
in  issue,  as  to  enable  me  to  say  that  Mr.  Nelson  ought  to  be  bound 
by  the  evidence  in  its  present  state.  Under  these  alleged  circmn- 
stances,  however,  Mr.  Duncombe  prosecuted  the  commission,  and 
the  inquest  was  held  on  the  22nd  of  April,  1845.  The  evidence 
which  was  given  on  the  occasion  by  William  Theodore  Elliot,  a 
surgeon  and  one  of  the  proprietors  of  the  asylum,  has  been  proved 
in  this  cause,  and  is,  in  many  respects,  most  unsatisfactory.  The 
jury  found,  that  Mr.  Nelson  was  then  of  sound  mind  and  capable 
of  taking  care  of  himself  and  his  property.  The  verdict  has  not 
been  impugned,  and  no  new  commission  has  been  issued.  It 
must,  therefore,  be  admitted,  that  on  the  22nd  of  April,  1845, 
Mr.  Nelson  was  of  sound  mind,  and  there  is  nothing  to  show  that 
he  has  not  ever  since  continued  to  be  so.  Soon  after  the  verdict, 
Mr.  Duncombe  offered  to  settle  his  accounts  with  Mr.  Nelson ;  bnt 
the  allowance  of  the  expenses  he  had  incurred  being  refused,  he 
filed  his  bill  on  the  8rd  of  June,  1845,  and  has  thereby  prayed 
a  declaration  of  his  title  to  the  allowance,  and  that  the  allowances 
may  be  made  on  the  taking  of  the  accounts.  Under  the  circum- 
[  *227  ]  stances  *which  had  occurred,  and  having  regard  to  the  fact  that 
the  commission  had  been  sued  out  and  executed,  after  the  answer 
of  Mr.  Duncombe  to  Mr.  Nelson's  bill  was  put  in,  I  do  not  think 
that  the  filing  of  Mr.  Dancombe's  bill  was  improper  or  unnecessary 
for  the  due  statement  of  his  case. 

Mr.  Nelson  is,  of  course,  entitled  to  the  ordinary  presumption  of 
sanity,  and  relying  upon  that,  he  insists,  that  every  thing  done  by 
Mr.  Duncombe  has  been  improperly  done,  contrary  to  his  interest, 
and  in  violation  of  his  personal  rights ;  and  that  he  is  in  no  way 
indebted  to  Mr.  Duncombe  for  the  moneys  expended  in  prosecuting 
the  commission  or  in  supporting  Mr.  Nelson  at  the  asylum. 

On  the  other  hand,  presumption  of  sanity  may  be  rebutted  by 
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proper  evidence.     The  Legislature  has  defined  the  circumstances      Kelson 

under  which  persons  may  be  treated  and  confined  as  insane,  though    bumcombb. 

not  so  found  by  inquisition  ;  and,  upon  the  production  of  evidence 

which  the  Legislature  has  appointed,  authority  is  given  to  subject 

persons  to  whom  insanity  is  imputed,  to  the  species  of  confinement 

and  control  to  which  Mr.  Nelson  was  subjected.    Mr.  Duncombe 

insists,  that  in  the  situation  in  which  he  was,  and  with  the  evidence 

be  had  before  him,  he  acted  in  discharge  of  a  duty  which  he  owed 

not  only  to  Mr.  Nelson,  but  to  society,  or  to  all  who  were  exposed 

to  injury  by  the  state  of  Mr.  Nelson's  mind ;  and  out  of  the  monies 

in  his  hands,  he  claims  to  be  entitled  to  be  reimbursed  his  expenses, 

incurred  in  the  discharge  of  his  duty,  and  especially  in  applying 

for  and  prosecuting  the  commission,  which  he  did,  in  consequence, 

as  he  says,  of  the  request  of  Mr.  Nelson's  solicitors,  and  upon  the 

understanding  that  his  expenses  were  to  be  paid. 

Whether  Mr.  Nelson,  by  his  solicitors,  suggested  to  Mr.  Dun-  [  228  ] 
combe,  that,  if  he  applied  for  the  commission,  his  expenses  should 
be  allowed,  is  a  distinct  question,  not  perhaps  admitting  of  decision 
at  this  time,  but  free  from  the  particular  difficulties  which  attend 
the  main  question  in  this  case.  If  it  should  appear,  that  Mr.  Dun- 
combe was  induced  to  incur  these  expenses  by  Mr.  Nelson's  agents, 
for  Mr.  Nelson's  benefit,  on  sufficient  grounds  of  reliance  that  he 
should  be  allowed  them  in  account,  they  would  be  allowed  to  him, 
independently  of  the  other  question  in  this  cause  ;  and  the  circum- 
stances are  such,  that,  if  it  be  desired,  I  think  there  must  be  a 
special  inquiry  on  the  subject. 

The  principal  question  to  be  now  determined,  arises  on 
Mr.  Duncombe's  claim  to  be  allowed,  in  account,  the  expenses 
he  incurred  in  maintaining  Mr.  Nelson  in  a  lunatic  asylum,  from 
August,  1889,  to  September,  1844. 

The  question  is  not  precisely  the  same  as  that  which  has  arisen 
in  the  cases  of  lunatics  so  found  by  inquisition.  There  being  no 
lunacy  or  unsoundness  found,  the  question  of  implied  debt  does  not 
arise  in  the  form  in  which  it  has  arisen  in  those  cases  ;  there  wants 
something  of  the  solid  and  firm  foundation  on  which  the  Courts, 
both  of  law  and  equity,  have,  in  those  cases,  determined,  that  a 
debt  was  incurred  by  implied  contract. 

The  question  must  be  considered  with  reference  to  the  special 
circumstances  in  which  it  arises. 

It  is  not  denied,  that  Mr.  Nelson  was  placed,  detained,  and 
visited  in  the  asylum,  in  the  manner  authorised  by  law.    No  action 


880  1846,    CH.    9  BEAV-  228—280.  [r.b. 


NxLsoif      has  been  brought  against  any  parties  for  misconduct,  and  there  is 
DuNooMBK.    no  evidence  of  any  malice  or  rashness  on  the  part  of  Mr.  Dun- 
combe.     Notwithstanding  all  that,  I  do  not  hesitate  to  say,  that,  if 

[  *229  ]  *Mr.  Nelson  was  of  sound  mind  in  August,  1889,  or  if  he  was  of 
unsound  mind,  and  the  asylum  in  which  he  was  placed  was  not 
proper  for  his  protection  or  the  application  of  proper  remedies  for 
his  recovery,  or  if  he  was  detained  longer  than  he  ought  to  have 
been,  or  improperly  treated,  the  forms  of  law  were  neglected  or 
abused  :  he  was  unjustly  or  wrongfully  imprisoned,  and  suffered  an 
injury,  as  great  as  any  which  can  be  inflicted  on  man.  But  this 
may  have  been  without  just  imputation  on  Mr.  Duncombe :  it  may 
have  arisen  without  his  knowledge  or  acquiescence,  from  want  of 
knowledge  or  skill  in  the  medical  advisers,  want  of  judgment  or 
humanity  in  the  keepers,  want  of  due  vigilance  or  attention  in 
those  who  were  appointed  by  law  to  visit  the  asylum. 

But  if  the  outrage  committed  by  Mr.  Nelson  in  August,  1839, 
was,  in  truth,  the  result  of  insanity ;  if,  for  want  of  capacity,  he 
was  liable  to  injure  himself  and  others ;  if  he  was  placed  under 
proper  protection  and  properly  treated,  the  greatest  service  which 
could  be  rendered  to  him  was  to  provide  for  his  protection,  and 
subject  him  to  a  curative  process.  To  this  it  may  be  owing  that  he 
became  convalescent  at  the  time  of  his  escape,  and  though  not  then 
well,  recovered  so  as  to  be  found  of  sound  mind  in  April,  1845. 
On  a  consideration  of  the  evidence,  it  does  appear  to  me,  that  under 
the  circumstances  which  came  to  the  knowledge  of  Mr.  Duncombe 
in  August,  1889,  it  was  his  duty  to  interfere  for  the  protection  of 
Mr.  Nelson,  a  duty  of  imperfect  obligation  perhaps,  but  still  a  duty 
not  to  be  neglected.  •  I  think  that  it  was  his  duty  to  interfere, 
either  by  his  own  act,  or  by  procuring  a  bill  to  be  filed  in  this 
Court,  for  the  purpose  of  obtaining  directions  for  the  application  of 
Mr.  Nelson's  income,  for  his  protection  and  support.  By  applying 
to  the  Court,  he  might  have  been  exempted  from  all  but  very 

[  •230  ]  slight  *ri8k ;  by  taking  upon  himself  to  interfere,  without  the 
sanction  of  the  Court,  he  also  took  upon  himself  the  burden  of 
proving  to  the  Court,  if  necessary,  that  the  expenses  he  incurred 
by  interference  were  proper  to  be  allowed  in  account.  I  conceive, 
that,  if  a  proper  application  had  been  made,  this  Court,  acting  in 
conformity  to  that  which  Lord  Eldon  calls,  ''  its  habit  of  taking 
notice  of  persons  in  such  a  state  of  imbecility  for  their  protection"  (i), 
would  have  inquired,  in  what  way   the  income  or  property  of 

(1)  19  Ves.  p.  283, 
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Mr.  Nelson  (appearing  to  be  unable  to  take  care  of  and  protect  Kblson 
himself)  could  be  best  applied  for  his  safety  and  protection.  I  duncombe. 
think  that  this  Court  might  have  directed  a  commission  of  lunacy 
to  be  applied  for,  or  might  have  directed  Mr.  Nelson  to^  have  been 
taken  care  of  in  some  proper  asylum,  of  the  same  nature  as  that  in 
which  he  was  placed.  The  particular  course  to  be  pursued  would 
have  depended  upon  the  particular  circumstances,  as  shown  by 
evidence,  one  of  which  would  have  been,  that  Mr.  Nelson  had  once 
recovered  after  being  placed  in  the  asylum. 

But,  whatever  might  have  been  the  directions  given  to  Mr.  Dun- 
combe  or  to  any  guardian  to  be  appointed  by  the  Court,  I  think, 
that,  under  any  circumstances,  if  Mr.  Nelson  (being  afterwards  of 
sound  mind)  availed  himself  of  the  jurisdiction  of  this  Court  to 
compel  Mr.  Duncombe  to  account  for  money  in  his  hands,  this 
Court  would  have  compelled  Mr.  Nelson  to  do  equity  and  justice 
on  his  part,  and  to  allow  all  expenses,  properly  incurred  for  bis 
own  protection  and  maintenance,  at  a  time  when  he  was  unable  to 
take  care  of  himself.  And  if  Mr.  Duncombe  has  done  no  more 
than  that  which  he  would  have  been  directed  to  do,  upon  the  facts 
appearing  in  a  suit  properly  instituted,  can  there  be  any  good 
reason  why,  in  such  a  case  as  this,  he  ^should  not  have  the  like  [  *23i  ] 
allowance  ?  The  circumstances  are  not  precisely  the  same,  because 
Mr.  Duncombe,  by  acting  for  himself  without  first  obtaining  the 
sanction  of  the  Court,  has  necessarily  assutied  the  burden  of 
proving  the  propriety  of  all  that  he  did.  But,  supposing  him  to 
do  this,  can  any  sufficient  reason  be  given  why  he  should  not  be 
allowed,  in  account,  the  money  which  he  has  properly  expended 
for  the  protection  and  benefit  of  Mr.  Nelson,  at  the  time  when 
Mr.  Nelson  was  incapable  of  acting  for  himself. 

The  objection  is  made  to  the  jurisdiction.  It  is  said,  that,  as  no 
lunacy  has  been  found,  there  can  be  no  implied  contract,  and  in  the 
absence  of  contract,  the  Court  has  no  jurisdiction  to  adjudicate 
upon  the  claim. 

It  is,  I  think,  true,  that  in  all  the  cases  of  implied  contract  which 
have  been  decided,  there  has  been  a  lunacy  actually  found ;  but  it 
has  not  been  determined,  that  this  Court  will  not  take  notice  of 
what  is  done,  in  respect  of  the  property  of  persons  lunatic  though 
not  80  found,  or  that  a  contract  may  not  be  implied  for  the  supply 
of  necessaries  to  such  persons. 

A  bill  may  be  filed  in  the  name  of  a  person  alleged  to  be  of 
Qnsound  mind,  though   not  so  found  by  inquisition,  by  any  one 
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Nblsoh  professing  to  be  his  next  friend ;  such  a  person  may  be  sued  as  a 
DnvooMBs.  defendant,  and  the  Court  appoints  a  guardian  to  answer  for  him  (i); 
and  in  such  cases,  as  Lord  Eldon  observes,  this  Court  ''imposes  all 
the  restraints  of  infancy,  and  the  party  is  bound  by  all  the  acts  of 
the  guardian "  so  appointed.  It  is  thus,  that  in  cases  where 
property  in  which  such  persons  are  interested  is  brought  under  the 

[  ^232  ]  consideration  *of  the  Court,  the  Court  being  satisfied  by  proper 
evidence  that  they  are  incapable  of  protecting  their  own  interests, 
treats  them  as  infants,  or  as  insane,  though  not  so  found  by  inquisi- 
tion :  and  being  satisfied  that  their  next  friend  or  guardian  pays 
proper  attention  to  their  interests,  and  making  all  such  inqairies  as 
may  be  necessary,  to  ascertain  not  only  what  their  rights  are,  bat 
what  is  beneficial  to  them,  or,  if  necessary,  directing  that  a  commis- 
sion may  be  applied  for,  ultimately  deals  with  their  rights  and 
property  as  justice  may  require.  When  the  Court  goes  so  far,  in 
adjudications  upon  property  belonging  to  persons  deemed  to  be 
insane,  though  not  so  found  by  inquisition,  I  own  that  there  does 
not  seem  any  sufficient  reason  why  a  contract  might  not,  if  necessary, 
be  implied  in  favour  of  a  person  who  has  supplied  such  a  person 
with  necessaries,  or  provided  such  persons  with  such  protection  and 
support  as  the  Legislature  has  sanctioned,  in  the  absence  of  any 
finding  by  inquisition.  But  it  scarcely  appears  to  me  to  be 
necessary  to  resort  to  the  doctrine  of  implied  contract.  Lord  Eldok 
did  not  do  so  in  the  case  of  Shericood  v.  Sanderson  (2),  in  which  he 
ordered  payment  of  the  expenses  of  suing  out  a  commission  of  lonaey 
concerning  a  person  to  whom  insanity  was  imputed,  and  who  had 
been  found  not  lunatic,  but  of  unsound  mind.  This  was  done  under 
the  general  jurisdiction  of  the  Court  in  a  cause,  pending  a  traverse 
which  prevented  any  exercise  of  jurisdiction  over  the  property  of 
the  party  ''  in  the  matter  of  the  lunacy."  I  think  that  the  principles 
and  practice  referred  to  by  Lord  Eldon  in  that  case  authorises  me 
in  saying,  that  if  a  trustee  is  sued  for  an  account  in  this  Court,  and 
it  shall  appear  that  he  has  properly  expended  sums  of  money  for 
the  protection  and  safety  or  for  the  maintenance  and  support  of  his 

[  *233  ]  cestui  que  trust,  at  a  time  when  the  cestui  que  trust  *was  himself 
incapable  of  taking  care  of  himself,  this  Court  will  allow  him  credit 
for  such  sums  of  money. 

There  are  two  things  to  be  shown  :  first,  that  the  cestui  que  trast 
was  incapable  of  taking  care  of  himself ;  and,  secondly,  that  the 

(1)  See  Needham  v.  Smithy  6  Beav.      1845,  Ord.  Can.  296. 
130,  note  (a)  and  32nd  Order  of  May,  (2)  13  B.  B.  193  (19  Yes.  280}. 
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sams  of  money  for  which  credit  is  asked  were  properly  expended  for 
his  protection  and  benefit. 

I  shall,  therefore,  refer  it  to  the  Master,  to  inquire  whether,  in 
the  month  of  August,  1889,  the  plaintiff  Mr.  Nelson  was  of  unsound 
mind,  or  in  such  a  state  of  mind  as  to  be  incapable  of  taking  due 
care  of  himself.    And,  if  the  Master  shall  find  that  he  was  either  of 
unfioond  mind,  or  in  such  a  state  of  mind  as  to  be  incapable  of 
taking  care  of  himself,  let  the  Master  further  inquire,  under  what 
circamstances  Mr.  Duncombe  interfered  to  take  care  of  Mr.  Nelson, 
and  to  place  him  in  the  lunatic  asylum,  and  under  what  circum- 
stances and  for  how  long  Mr.  Nelson  was  detained  in  such  asylum, 
and  what  sums  of  money  were  properly  expended  by  Mr.  Duncombe, 
for  the  protection,  care,  and  support  of  Mr.  Nelson,  whilst  he 
remained  in  such  asylum.    And  let  the  Master  further  inquire, 
whether  Mr.  Nelson  was  of  unsound  mind,  or  in  such  a  state  of 
mind  as  to  be  incapable  of  duly  managing  his  affairs  in  the  month 
of  September,  1844,  and  from  that  time  till  the  9th  day  of  January, 
1845 ;  and  under  what  circumstances  the  commission  of  lunacy,  in 
the  pleadings  mentioned,  was  sued  out  and  prosecuted ;  and  whether 
any  and  what  agreement  or  understanding,  respecting  the  costs  of 
suing  out  and  prosecuting  such  commission,  was  entered  into  or 
subsisted  between  Mr.  Nelson  and  Mr.  Duncombe  or  their  respective 
solicitors.     And  let  the  Master  be  at  liberty  to  state  any  special 
circamstances,  in  relation  to  the  matters  so  referred  to  him  or  any 
of  them. 
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STOCKEN  V.  DAWSON. 

(9  Beay.  239—251 ;  S.  C,  affd.  on  appeal,  17  L.  J.  Ch.  282.) 

A.  aathoriaed  the  sale  of  his  share  in  a  hrewery  to  B.,  his  surviving 
partner,  whom  he  appointed  one  of  his  executors.  B.  conceiving  he  had  duly 
become  the  purchaser,  carried  on  the  business  until  his  death,  and  it  was 
subsequently  carried  on  by  C.  his  executor.  Afterwards,  upon  a  bill  filed, 
the  sale  was  set  aside,  and  the  estate  of  A.  became  entitled  to  share  in  the 
profits  made  subsequent  to  A.'s  death.  C.  afterwards  became  bankrupt, 
having  the  whole  trade  property  in  his  possession :  Held,  first,  that  the 
trade  creditors  during  the  time  the  business  was  carried  on  by  C.  had  no 
lien  for  their  debts  on  A.*s  share ;  and,  secondly,  that  the  property  was  not 
within  the  order  and  disposition  of  the  bankrupt. 

John  and  William  Stocken  carried  on  the  trade  of  brewers  in 
partnership. 

John  Stocken,  by  his  will,  directed  that  his  share  in  the  brewery, 
&c.  &c.  should  be  valued  and  ascertained,  *and  be  offered  for  sale 
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Stookek      to  his  surviving  partner,  William  Stocken,  on  fair  and  reasonable 
Dawsok.      terms ;  bat  in  case  he  declined  to  purchase  his  share  in  the  brewery 
that  it  should  be  carried  on  for  the  better  maintenance  of  his  wife 
and  children;  and  he  appointed  William  Stocken  and  two  other 
persons  executors. 

The  testator  died  in  May,  1820,  and  in  June  some  valuation  was 
made  of  the  brewery,  &c.  William  Stocken  kept  possession  of  the 
business  and  carried  it  on,  as  the  purchaser  and  sole  owner,  under 
the  option  contained  in  the  will,  until  the  time  of  his  death. 

William  Stocken  died  in  1824,  having  bequeathed  all  his  interest 
in  the  brewery  to  his  son  Oliver  Stocken  ;  and  he  appointed  Oliver, 
and  two  other  persons,  executors;  and  Oliver  thenceforward 
carried  on  the  business,  under  the  notion  that  it  was  his  own. 

The  bill  in  Stocken  v.  Dawson  was  filed  by  the  son  of  John  Stocken, 
in  1827,  insisting  on  the  invalidity  of  the  alleged  sale  to  William, 
of  John's  moiety  of  the  business,  and  the  sale  was,  by  the  decree  in 
1880,  set  aside :  the  brewery  was  directed  to  be  sold,  and  the 
necessary  accounts  were  directed  to  be  taken.  John  Stocken*s 
moiety  of  the  brewery  was  purchased  by  Oliver  Stocken,  in  July, 
1888;  but,  in  November,  1888,  before  the  purchase  had  been 
completed,  Oliver  Stocken  became  bankrupt,  and  his  interest  was 
now  represented  in  the  suit  by  his  assignees. 

There  was  a  subsequent  resale,  and  the  produce  had  been  brought 
into  Court. 

The  debts  and  liabilities  of  the  concern,  down  to  the  death  of 
[  ♦241  ]       William  Stocken,   had  now  been  paid ;  but  of  the   *debts  and 
liabilities  of  the  concern  from  the  death  of  William  to  the  bank- 
ruptcy of  Oliver,  4,556Z.  remained  unpaid,  although  it  appeared 
that  a  profit  of  nearly  8,000Z.  had  been  made  during  that  period. 

The  cause  afterwards  came  on  upon  exceptions  to  the  Master's 
report,  and  the  proceedings,  on  that  occasion,  will  be  found  reported 
in  a  former  volume  (i) ;  some  of  the  exceptions  having  been  allowed, 
and  others  referred  back,  the  case  was  remitted  to  the  Master's  office. 

In  December,  1844,  the  Master  made  his  second  report;  the 
defendants  took  exceptions,  and  the  cause  now  came  on  upon  the 
exceptions,  and  for  further  directions. 

The  two  principal  questions  were  these :  The  assignees  of  Oliver 

contended,  that  the  trade  debts  which  accrued  during  the  period 

that  Oliver  carried  on  the  business,  and  which  still  remained  unpaid 

to  the  extent  of  4,5002.,  ought  to  be  paid  out  of  the  fund  in  Coort, 

(1)  63  E.  E.  116  (6  Bear.  371). 
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representing  the  trade  assets,  in  priority  of  the  plaintiff;  and,  Stooken 
secondly,  that  the  whole  stock,  Sec.  being  in  the  order  and  disposition  dawsok. 
of  Oliver  at  his  bankruptcy,  passed  to  his  assignees. 

Mr.  Kindersley  and  Mr.  A.  Gordon,  for  the  plaintiff,  who  was 
entitled  to  a  moiety  of  the  testator's  residuary  estate,  claimed, 
amongst  other  things,  a  moiety  of  the  produce  of  the  brewery,  and 
a  lien  on  the  other  moiety  for  the  profits  belonging  to  John's  estate, 
and  arising  subsequent  to  his  death. 

Mr.  Goodev€y  for  two  children  of  William  Stocken.  [  242  ] 

Mr.  Whiibready  for  Oliver  Stocken. 

Mr.  Turner  and  Mr.  RaiipeU,  for  the  assignees  of  Oliver  Stocken: 

The  question  is,  whether  the  plaintiff  is  to  take  half  the  fund 
without  paying  his  share  of  the  debts  due  from  the  concern.  The 
plaintiff,  by  his  bill,  treats  this  as  a  trade  carried  on  by  William, 
and  then  by  Oliver  for  his  benefit,  under  the  trusts  of  the  will.  If 
then  this  be  a  quasi  partnership,  the  first  thing  to  be  ascertained  is, 
what  are  the  debts  due  from  the  partnership,  and  are  they  paid,  for 
the  plaintiff  can  take  nothing  without  paying  the  debts.  Again,  if 
there  were  no  partnership,  then  it  was  a  trade  carried  on  by  a 
trustee  for  the  benefit  of  the  plaintiff  and  the  estate  of  John :  such 
trustee  is  then  entitled  to  be  indemnified  against  the  debts  contracted 
by  him  for  the  trade,  and  the  first  payment  must  be  to  the  creditors. 
The  testator,  John  Stocken,  having  directed  the  trade  to  be  carried 
on,  his  assets  are  liable  to  the  debts  incurred  in  the  execution  of 
that  trust :  CtUbmh  v.  Cutbush  (i). 

(Thb  Masteb  of  the  Bolls:  Can  you  produce  any  authority 
for  the  proposition,  that  a  party,  carrying  on  a  trade  without  regard 
to  the  consent  of  the  parties  entitled  to  the  capital,  can  subject  that 
property  to  the  debts  he  may  incur  ?) 

That  is  not  the  case  here,  for  the  parties  took  no  steps  to  put  an 
end  to  the  trade  ;  on  the  contrary,  they  even  now  elect  to  treat  this 
as  a  trade  continuing  for  their  benefit.  If  so,  it  must  be  such  for 
all  purposes. 

(1)  49  B.  B.  337  (1  Beav.  184),  and  see  Ex  parte  Garland,  7  R.  K.  352  (10 
Yea.  110). 
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Btocken         The  following  cases  were  cited :  Ex  parte  Ruffin  (i).  Ex  parte 
Daw'soh.      Williama  (2),  Grace  v.  Smith  (8),  Ex  parte  Garland  {*). 

[248] 

Mr.  Kindereley^  in  reply  : 

The  principle  cannot  be  doubted,  that  a  partner  has  a  specific 
lien  on  the  partnership  property  for  what  may  be  due  to  him. 
John's  lien  existed  at  his  death,  and  nothing  was  afterwards  done 
to  defeat  it :  the  subsequent  creditors  of  the  concern  could  therefore 
acquire  no  rights  against  the  partnership  property,  except  subject 
to  that  lien. 

No  partnership  existed  after  the  death  of  John,  and  the  trade  was 
carried  on,  not  for  the  plaintiff,  or  in  pursuance  of  the  trusts,  bat 
in  direct  opposition  thereto,  and  adversely  to  his  rights ;  and  the 
capital  having  been  employed  in  trade,  the  plaintiff  is  entitled 
to  a  moiety  of  the  profits  after  deducting  the  debts,  which  has  been 
done  in  this  instance.  Oliver  received  sufficient  to  pay  these  debts, 
but  neglected  to  do  so,  and  they  have  been  deducted  in  the  compa- 
tation  of  the  profits.  The  creditors,  during  Oliver's  management, 
who  relied  on  his  security,  acquired  no  lien  on  the  property 
belonging  to  the  estate  of  John. 

The  property  cannot  be  said  to  be  in  the  "possession,  order,  and 
disposition  "  of  the  bankrupt,  at  the  time  of  his  bankruptcy,  "by 
the  consent  and  permission  of  the  true  owner."  The  possession 
was  wholly  adverse,  and  the  property  was  protected  by  the  existing 
trust. 

Nov,  19.      The  Master  of  the  Bolls  : 

[  244  ]  This  difficult  and  complicated  case  has  now  been  reduced  to  a 

few  points. 

It  is  not  necessary  to  state  minutely  the  facts  of  the  case,  but  so 
much  only  as  relates  to  the  questions  remaining  for  decision,  which 
are  these :  John  and  William  Stocken  were  partners  as  brewers.  In 
May,  1820,  John  died,  having,  by  his  will,  authorised  a  sale  of  his 
share  in  the  business  to  be  made  to  William,  the  surviving  partner; 
but  if  William  did  not  purchase  it,  then  he  directed  that  the  trade 
should  be  carried  on  for  the  benefit  of  his  own  legatees.  After 
John's  death,  William  carried  on  the  trade :  he  intended  to  pur- 
chase John's  share,  and  some  valuations  for  that  purpose  were 
made :  he  supposed  that  he  had,  in  reality,  become  the  purchaser, 

(1)  5  R.  R.  237  (6  Ves.  119).  (3)  2  W.  Bl.  998. 

(2)  8  R.  R.  62  (11  Yes.  3).  (4)  7  E.  E.  352  (10  Ves.  110). 
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and  be  continued  in  that  supposition  up  to  the  time  of  his  death,  stogkbn 
He  died  in  1824,  having,  by  his  will,  given  what  was  supposed  to  be  dawbom. 
his  interest  in  the  property  to  Oliver.  Oliver  carried  oa  the  trade, 
thinking  it  his  own  till  he  became  bankrupt.  In  January,  1827, 
the  plaintiff  being  interested  in  John's  share  of  this  concern,  filed 
his  bill  against  Oliver.  He  desired  to  have  the  property  sold ;  he 
claimed  a  right  to  set  aside  the  purchase  which  both  William  and 
Oliver  thought  had  been  made  ;  and,  as  one  moiety  of  the  property 
engaged  in  carrying  on  the  trade  was  the  property  of  his  testator 
John,  he  desired  to  have  the  profits  ascertained,  in  order  that  a 
moiety  might  be  paid  to  him.  In  the  course  of  the  proceedings,  the 
purchase  was  set  aside.  The  accounts  have  now  been  taken,  and  it 
has  been  ascertained  what,  on  the  supposition  of  the  plaintiff  being 
entitled  to  a  moiety  of  the  property,  became  due  from  the  estates  of 
William  and  Oliver  to  the  estate  of  John,  and  also  what  was  due 
from  the  estate  *of  Oliver  to  the  estate  of  William.  The  figures  are  [  *2io  j 
all  ascertained. 

The  trade  debts  incurred  in  the  lifetime  of  John,  and  those 
incurred  in  the  lifetime  of  William,  have  been  paid  ;  but  the  debts 
which  were  due  at  the  bankruptcy  of  Oliver,  which  had  been 
incurred  by  him  in  carrying  on  the  trade,  amounting  to  4,500Z., 
have  not  yet  been  paid.  It  appears,  however,  that  Oliver  received 
far  more  than  enough  to  pay  them,  for  he  received,  in  carrying  on 
the  trade,  136,0002.  and  upwards,  and  had  paid  127,0002.  and 
upwards,  so  that  he  had  received  8,0002.  and  upwards  more  than 
he  had  paid.  At  the  time  of  his  bankruptcy,  there  were  debts  due 
to  the  concern  which  have  since  been  received  by  the  assignees,  to 
the  amount  of  3,7002.  and  upwards ;  so  that  it  is  perfectly  plain 
that  the  business  was  carried  on  at  a  very  considerable  profit,  and 
the  Master  has,  with  perfect  correctness,  found  it  to  amount  to 
7,9002.,  one  moiety  of  which  belonged  to  the  estate  of  John.  The 
profit  made  in  that  trade  has  not  been  applied  as  it  ought  to  have 
been,  nor  have  the  receipts  been  applied  as  they  ought ;  for  Oliver, 
instead  of  applying  that  large  balance  in  satisfaction  of  the  debts  of 
the  concern,  has  disposed  of  it  in  some  other  manner.  But  because 
he  did  not  apply  that  which  he  had  acquired  or  become  entitled  to 
in  the  way  in  which  he  ought  to  have  done,  is  it  not  profit  ?  I 
conceive  there  is  no  doubt  that  it  was  profit. 

Then  comes  the  question  raised  on  further  directions.  It  is  said, 
that  these  debts  (though  they  have  been  brought  into  account  in 
the  computation  of  profits),  where,  nevertheless,  debts  contracted 
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Stookkk  in  carrying  on  the  trade  in  which  certain  property  was  employed," 
DAW80K.  and  that  the  creditors  have  a  right  to  resort  to  that  property  for 
[  •24«  ]  the  payment  of  their  debts.  Now  it  need  not  be  repeated,  •that 
the  creditors,  who  are  here  represented  by  the  assignees,  stand  in 
the  place  of  Oliver  in  this  matter.  It  is  true,  that  there  are  cases 
in  which  a  right  is  given  to  creditors  upon  a  certain  amount  of 
property  by  which  the  concern  is  carried  on;  and  while  the  property 
employed  in  the  concern  remained,  the  creditors,  by  some  proper 
proceeding,  might  have  attached  their  right  np  to  the  property; 
but  never  having  resorted  to  any  such  proceeding,  and  the  party 
having  become  a  bankrupt,  we  must  look  very  differently  to  the 
circumstances.  If  a  trade  is  carried  on  with  the  property  of 
another  person,  and  a  trust  is  attached  to  the  property,  as  in  the 
instance  where  a  trader  gives  his  stock  in  trade  to  his  executor  or 
trustee,  in  trust  to  carry  on  the  trade  for  his  family,  it  has  been 
certainly  held,  that  the  creditors  are  creditors  on  the  estate  thus 
held  in  trust,  and  they  may,  to  some  extent,  have  a  right  to  resort 
to  that  particular  property  for  payment  of  their  debts ;  there  are 
cases  to  that  effect.  But  the  rule  is,  I  think,  established  in  these 
cases,  that  the  equity  of  the  creditors  against  the  property  most- 
depend  on  the  equities  between  the  partners.  Then  comes  the 
question,  whether  there  was  a  partnership.  William  was  in  the 
situation  of  a  trustee  of  the  trade,  even  after  the  sale  took  place ; 
but  was  he  ever  a  partner  with  the  plaintiff  in  carrying  on  that 
business?  Did  he  ever  give  to  the  creditors  a  personal  right 
against  the  plaintiff?  Could  Oliver  do  it' after  the  death  of 
William?  There  never  was  anything  of  the  kind.  WiUiam, 
indeed,  was  fixed  with  a  sort  of  trust;  but  then  all  the  debts 
contracted  by  him  have  been  paid.  Oliver  was  never  in  the 
situation  of  trustee ;  he  never  was  involved  in  those  circumstances : 
he  claimed  by  the  gift  of  William  an  absolute  right  in  the  property, 
his  assignees,  after  his  bankruptcy,  held  it  in  that  right,  not  on 
the  footing  of  a  partnership,  but  as  their  own,  and  in  this  suit  they 
L  •Si?  ]  endeavoured  to  establish  that  it  was  *their  own — and  that  from 
the  beginning.  But  then  it  is  said,  if  the  defendants  caimot  make 
out  that  there  was  any  thing  like  a  partnership  by  contract  from 
the  beginning,  then  there  was  something  like  a  partnership  from 
the  nature  of  the  claim  made,  as  it  appears  from  the  allegations 
and  the  prayer  of  the  bill  that  an  account  of  the  profits  was  asked. 
I  am  of  opinion  that  that  argument  cannot  be  maintained,  because 
it  would  put  an  end  to  the  jurisdiction  of  the  Court  altogether 
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against  persons  who  engage  in  speculations  of  this  kind.  I  make  Stooken 
no  impatation  against  Oliver,  for  I  believe  he  thought  he  was  dawson. 
employing  his  own  property,  and  not  the  property  of  another 
person.  It  was  a  very  unfortunate  mistake,  and  nothing  but  a 
mistake;  nevertheless,  we  know  how  frequently  it  happens,  that 
persons,  whose  duty  it  is  to  withdraw  the  property  of  others, 
endeavour  to  keep  it  engaged  in  trade  for  their  own  profit;  and  it 
would  reduce  the  jurisdiction  of  this  Court  to  a  very  low  ebb,  if 
we  were  told  that  no  person  could  ever  demand  an  account  of  the 
profits  arising  from  an  improper  use  of  his  money,  without  making 
himself  and  his  property  liable  to  the  debts  incurred  by  those  who 
were  making  an  improper  use  of  his  capital.  I  think,  however, 
that  that  argument  cannot  be  maintained,  and  that  there  is 
nothing  in  this  case  which  shows  that  the  creditors  acquired  any 
lien,  or  any  demand  against  the  specific  property  engaged  in  this 
concern. 

Then,  how  does  the  case  stand  as  to  the  particular  species  of 
property  engaged  in  the  trade  ?  There  are  two  sorts  of  property ; 
there  was  the  brewery,  and  the  copyhold  estate  attached  to  it, 
which  was  the  joint  and  several  property  of  John  and  William, 
which  remained  such  from  the  death  of  John  until  the  death  of 
William  ;  and  thenceforward  down  to  the  bankruptcy  of  Oliver,  as 
to  *one  moiety  of  it,  it  was  part  of  the  estate  of  John,  and  as  to  tHe  t  *^^  ^ 
other  moiety  of  it,  it  was  part  of  the  estate  of  William. 

Oliver,  at  the  time  of  the  bankruptcy,  is  found  in  possession  of 
this  property,  whick  belonged  to  the  estate  of  William  and  the 
estate  of  John:  William  and  John  having  been  partners,  the 
business  having  been  carried  on  without  extinguishing  any  claim 
which  the  estate  of  John  had  against  William,  or  against  his 
estate  after  his  death,  why  is  not  the  estate  of  John  to  have  his 
moiety,  and  the  same  right  against  the  estate  of  William  which 
subsisted  from  the  beginning?  There  seems  to  be  no  difficulty 
in  that  point,  when  it  is  once  understood  how  this  property  is 
arranged  between  the  parties.  It  seems  to  me  clear  that  the 
estate  of  John  is  entitled  to  one  moiety,  and  the  estate  of  William 
to  the  other  moiety  of  that  property,  subject  to  such  right  as  the 
estate  of  John  had  upon  it  for  the  purpose  of  securing  that,  which 
in  its  origin,  was  no  doubt  a  partnership  debt. 

Then,  there  was  the  other  portion  of  the  property,  namely,  the 
stock,  which  has  been  sold.  If  this  were  personal  property  in  the 
order  and  disposition  of  Oliver  the  bankrupt,  with  the  consent  of 
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Stockeh      the  trae  owner,  of  course  the  creditors  would,  under  the  Bankrupt 

DAW80N.  Law,  be  entitled  to  the  benefit  of  it.  But  how  are  the  facts  as 
relating  to  this  part  of  the  case  ?  Was  the  property  in  the  order 
and  disposition  of  Oliver  with  the  consent  of  the  true  owner  ? 

The  bill  having  been  filed  in  the  year  1827,  and  the  demand 
being  thereby  made,  that  the  property  should  not  continue  in  the 
possession  of  Oliver,  but  that  the  whole  should  be  sold,  he  resisted. 
It  was  said,  that  the  plaintiff  did  not  pray  for  an  injunction ;  but 

[  *249  ]  *he  asked  it  by  his  bill,  and  you  must  have  regard  to  the  time 
when  the  bill  was  filed,  which  was  a  perfect  notice  to  Oliver  that 
the  trade  was  not  to  be  carried  on. 

That  notice  having  been  given  to  Oliver,  that  the  plaintiff 
intended  to  enforce  his  right  to  have  a  sale,  in  order  that  there 
might  be  a  division  between  them,  Oliver  nevertheless  continued  to 
carry  on  the  trade,  contending  that  he  was  entitled  to  do  it,  and 
that  the  whole  was  his  own.  How  then  can  it  be  said  that  this 
property  was  in  the  order  and  disposition  of  Oliver,  with  the  con- 
sent of  the  true  owner,  at  a  time  when  the  plaintiff  was  contending, 
in  a  court  of  equity,  that  it  ought  to  be  sold  and  half  given  to  him, 
and  Oliver  was  contending  that  it  was  his  own  property  ?  I  think 
there  is  no  foundation  for  the  allegation,  that  the  property  was  in 
Oliver's  possession  with  the  consent  of  the  true  owner ;  but,  on  the 
contrary,  I  think  it  was  in  his  possession  against  the  consent  of  the 
true  owner. 

The  estate  of  John  is  entitled  to  a  moiety  of  the  produce  of  the 
sale,  and  an  application  ought  to  be  made  to  the  Court  of  Bankruptcy 
for  an  order  that  it  may  be  paid  to  the  plaintiff. 

As  to  the  lien  upon  that  fund,  I  think  the  right  to  it  is  apparent. 
When  was  that  lien  which  the  representative  of  the  deceased  partner 
has  against  the  partnership  property  for  what  might  be  found  due, 
put  an  end  to  ?  When  did  it  terminate  ?  Who  alleges  that  it  ever 
did  terminate?  It  has  been  argued,  that  the  plaintiff  has  not 
asked  for  it  by  his  bill  as  distinctly  as  he  ought  to  have  done.  I 
think  there  is  quite  enough  asked ;  but  if  there  are  not  sufficient 
allegations,  they  are  supplied  by  the  very  nature  of  the  thing,  for 
that  is  the  law  as  between  a  surviving  partner  and  the  representative 
of  a  deceased  partner. 

[  260  J  I  have  considered  the  last  point,  which  relates  to  the  costs.   The 

costs  which  are  occasioned  by  this  suit,  so  far  as  it  seeks  to  set  aside 
the  purchase  against  William,  ought  properly  to  be  charged  against 
his  estate.     The  costs  of  taking  the  account  during  the  time  of 
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William  must,  I  think,  be  necessarily  charged  against  his  estate.  Stockkv 
The  costs  which  are  incurred  in  taking  the  accounts  after  that  time  dawson. 
against  Oliver  seem  to  be  subject  to  this  consideration :  I  should 
not  say  that  Oliver  or  his  estate  could  be  charged  with  those  costs 
only  on  account  of  his  possession  of  the  property  ;  because,  as  far 
as  anything  appears,  no  man  ever  took  possession  of  property  more 
innocently  ;  but  having  taken  possession  of  property  quite  inno- 
cently, and  a  claim  being  made  by  the  plaintiff,  he  insisted  that  the 
property  was  his,  and  has  endeavoured  to  maintain  it.  He  failed 
in  that  endeavour,  and  when  the  account  comes  to  be  taken,  he  is 
found  a  defaulter  to  a  very  considerable  amount.  If  he  had  done 
as  he  ought  with  respect  to  the  trade  assets  he  received,  there  would 
have  been  no  trade  debt  left  unpaid ;  there  would  not  have  been 
any  of  the  serious  questions  which  have  been  just  discussed ;  but 
all  the  expense  and  delay  have  arisen  entirely  from  the  mode  in 
which  he  disposed  of  the  funds  which  he  received  from  that  trade. 
When  costs  are  demanded  against  a  party  in  that  situation,  I 
confess  I  do  not  know  how  I  can  lawfully  refuse  them.  I  think  if 
be  had  been  proved  a  defaulter,  and  had  not  been  a  bankrupt,  it 
would  have  been  in  vain  to  say,  that  he  would  not  have  been  charged 
with  the  costs,  and  I  do  not  know  how  to  make  the  difference  in 
this  case.  I  say  it  with  regret,  because  I  see  that  he  was  brought 
into  this  situation  and  carried  on  the  trade  innocently,  believing 
that  he  could  rely  upon  the  title  given  to  him  by  his  father,  and  his 
father  himself  thinking  that  he  had  been  successful  in  completing 
the  sale.  I  very  much  regret  *that  it  should  be  so ;  but,  as  [  *26i  ] 
between  two  parties  litigating  adversely,  I  cannot  give  way  to  any 
feeling  of  that  kind. 

Mr,  Turner: 

The  costs  against  the  estate  of  Oliver  will  be  matter  of  proof 
and  not  of  lien. 

The  Master  of  the  Rolls  : 
Yes. 

The  assignees  appealed  from  this  decision  of  the  Master  of  the  [  17  L.  j.  Ch. 
EoLLs,  and  also  from  several  of  the  previous  orders.  ^ 

Mr.  Beth  ell  y  Mr.  Rolt,  and  Mr.  Whitbread,  appeared  for  the 
appellants. 
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Stookbh  Mr.  Kindereley  and  Mr.  A.  Gordon  appeared  for  the  plaintiff, 

Dawbok.     ui  support  of  the  decree. 

1848.        Thb  Lord  Ghanobllor: 

Ft^.  8. 

—  The  rights  of  the  parties  are  regulated  by  *the  decree  of  18S0,  as 

[  *284  ]  varied  upon  appeal  in  1885 ;  all  subsequent  proceedings  mast  be 
referred  to  these  decrees  as  the  law  between  these  parties.  The 
decree  of  1880  directed  accounts  of  the  personal  estate  of  John 
Stocken,  received  by  his  executors,  and  afterwards  declared  that 
William  Stocken  was  not  entitled  to  be  considered  as  a  purchaser  of 
John  Stocken's  interest  in  the  brewery,  and  directed  accounts  of  the 
profits  of  the  brewery,  received  in  the  lifetime  of  William  Stocken, 
to  be  answered  out  of  his  estate,  or  by  his  representatives  personally. 
The  only  alteration  made  in  this  decree,  upon  the  appeal  by  the 
order  of  1885,  was  to  confine  the  amount  to  be  accounted  for  k>  one 
moiety  of  the  profits  which  might  be  found  due.  On  the  12th  of 
July,  1888,  an  order  was  made  for  the  sale  of  the  brewery  plant, 
stock,  and  debts,  and  in  the  event  of  Oliver  Stocken  becoming  the 
purchaser  he  was  to  pay  one- half  the  amount  into  Court,  and  that 
the  premises  were  to  remain  subject  to  a  lien  for  the  other  moiety. 
Oliver  Stocken  undertook  to  carry  on  the  business  till  March,  and 
he  was  to  be  liable  for  the  profits  if  he  became  purchaser  until  the 
purchase-money  was  paid  into  Court,  as  provided  for.  Oliver 
Stocken  entered  into  an  agreement  to  purchase  the  brewery,  but 
before  the  purchase-money  was  paid  he  became  bankrupt,  and  a 
supplemental  bill  having  been  filed  against  his  assignees,  the 
present  appellants,  they  refused  and  declined  to  pay  the  purchase- 
money,  inasmuch  as  they  were  advised  that  they  were  not,  as  sach 
assignees,  bound  to  complete,  and  would  not  be  warranted  in  com- 
pleting such  contract.  In  this  supplemental  suit  a  decree  was 
made,  dated  the  5th  of  July,  1840,  which  ordered  that  the  account 
before  directed  should  be  carried  on,  and  the  Master  was  directed  to 
inquire  of  what  the  property  employed  in  the  brewery  consisted  at 
the  time  of  the  bankruptcy  of  Oliver  Stocken,  and  what  debts  were 
at  the  time  due  to  or  from  such  business,  and  what  part  of  such 
property  had  come  to  the  hands  of  the  assignees  of  Oliver  Stocken, 
and  what  had  become  of  the  property,  and  whether  any  part  of  the 
property  ordered  to  be  sold  by  the  order  of  the  18th  of  February, 
1840,  had  been  added  to  the  brewery  since  the  order  of  the  12th  of 
July,  1838;  which  accounts  and  inquiries  were  to  be  without 
prejudice  to  the  rights  of  any  of  the  parties,  or  to  any  question  in 
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the  canse.  This  decree  appears  to  me  to  be  free  from  all  objection,  stockkn 
The  assignees  of  an  accounting  party  who  became  bankrupt  hold  dawson. 
the  property,  subject  to  all  the  equities  it  was  liable  to  in  his  hands, 
and  the  party  to  whom  he  was  accountable  is  entitled  to  enforce 
any  lien  he  may  have  against  any  property  in  the  hands  of  his 
assignee,  and  to  prove  for  what  is  merely  a  debt.  What  the  decree 
directs  is  merely  founded  upon  this  right,  but  it  adjudicates  nothing, 
bat  merely  directs  inquiries  to  which  the  plainti£f  was,  I  think, 
entitled,  and  which  the  defendants,  the  now  appellants,  never 
objected  to  throughout  the  subsequent  proceedings.  But  the 
petition  of  appeal  was  in  November,  1846,  amended  for  the  purpose 
of  including  in  it  this  decree  of  the  5th  of  July,  1840.  I  am  of 
opinion  that  there  is  no  ground  of  objection  to  this  order,  and  that 
so  much  of  the  petition  of  appeal  must  be  dismissed,  with  costs.    * 

His  Lordship,  after  disposing  of  several  other  exceptions,  con- 
tinued :  The  sixth,  seventh,  eleventh,  and  twelfth  raise  the  question 
whether  William  and  Oliver  were  entitled  to  an  allowance  for 
management  of  the  business,  as  against  the  estate  of  John,  a  ques- 
tion which  in  some  cases  of  this  kind  has  been  attended  with  much 
difficulty.  But  the  circumstances  of  those  cases  will  be  found  very 
different  from  the  present.  In  Brown  v.  De  Taetet  (i)  the  decree 
was  to  take  an  account,  not  of  the  profits  of  the  trade,  but  of  the 
profits  made  by  the  use  of  the  plaintiff's  money,  which  raised  a 
question  of  great  nicety,  namely,  to  what  the  profits  of  any  par- 
ticular trade  are  to  be  referred];  how  much  to  capital,  and  how  much 
to  skill.  But  the  decree  in  this  case  is  to  take  an  account  of  the  profits 
of  the  brewery,  which  accrued  after  the  death  of  John,  which  came 
to  the  hands  of  William,  and  that  one  moiety  of  what,  upon  such 
account,  should  appear  to  have  come  to  the  hands  of  William  should 
be  answered  out  of  his  estate;  and  a  similar  direction  applies  to  the 
period  of  William's  death.  This  decree  appears  to  me  to  exclude 
this  question  being  raised  upon  the  report,  because  the  Master  has 
taken  an  account  of  the  profits,  as  the  decree  directed  him  to  do. 
*He  has  not  inquired  from  what  sources  these  profits  arise.  The  [  *286  ] 
decree  did  not  direct  or  authorise  him  to  do  so.  If  no  capital  had 
been  employed  in  the  business,  but  all  the  profits  had  arisen  from 
skill,  the  same  course  must  have  been  followed.  The  decree  gives 
to  the  plaintiff  one  moiety  of  the  profits,  without  reference  to  what 
produced  them :  the  direction  to  make  just  atlowances  has  reference 
only  to  what  the  decree  has  directed.      In  Brown  v.  De  Taatet  it 

(1)  23  E.  B.  59  (Jac.  284). 
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8T0CKKH  was  much  relied  upon,  because  the  question  there  was,  What  had 
Dawson,  produced  the  profits?  Here  it  can  only  be  used  in  ascertaining 
what  the  amount  of  profits  really  was,  without  regard  to  the  canse 
which  produced  them.  I  think,  therefore,  that  under  this  decree 
the  question  could  not  be  raised  by  exception  to  the  report.  I  may, 
however,  add,  that  I  do  not  think  that  the  defendants  are,  upon  the 
merits,  entitled  to  any  such  allowance.  The  will,  in  the  event  which 
has  happened,  of  William  Stocken  not  being  the  purchaser  of  the 
testator's  share,  directed  that  the  brewery  should  be  continued 
and  carried  on  in  the  same  manner  in  which  it  then  was;  and 
William  Stocken,  the  partner,  was  appointed  one  of  the  executors. 
He  proved  the  will,  and  did  carry  on  the  trade ;  considering  himself, 
it  is  true,  as  purchaser  of  John's  moiety :  but  his  title  to  that 
character  having  been  displaced  by  the  decree,  the  right  of  the 
plaintiff  and  the  liabilities  of  William  must  be  regulated  by  the 
second  alternative  provided  for  by  the  will.  He,  the  surviving 
partner,  being  the  executor,  carried  on  the  trade ;  and,  according 
to  the  case  of  Burden  v.  Burden  (i),  is  not  entitled  to  any  allowance 
for  having  so  done.  I  am,  therefore,  of  ^opinion  that  the  sixth, 
seventh,  eleventh,  and  twelfth  exceptions  of  the  defendants  were 
properly  overruled ;  the  same  rule  applying  to  Oliver,  the  executor 
of  William,  as  to  William  himself. 

(His  Lordship  then  disposed  of  several  other  exceptions.) 
I  have  now  disposed  of  all  the  matters  included  in  the  appeal, 
prior  to  the  last  hearing,  and  have  considered  all  the  exceptions  on 
the  merits.  But  I  cannot  leave  this  part  of  the  case  without 
observing  that  the  Court  would  feel  great  reluctance  in  making  any 
alteration  in  an  order  upon  which  subsequent  proceedings  bad  been 
founded,  because  by  so  doing  all  the  intervening  expense  and  time 
would  in  many  cases  be  thrown  away.  The  party  is  not  by  such 
delay  and  acquiescence  deprived  of  his  right  to  appeal ;  great  injustice 
would  in  many  cases  arise  from  such  a  rule ;  but  where  questions 
of  right  are  not  involved,  the  Court  will  not  readily  yield  to  objec- 
tions of  form,  or  interfere  in  matters  of  discretion.  In  such  cases, 
the  appeal  should  be  prompt,  and  before  any  expenses  have  been 
incurred  or  loss  of  time  sustained.  The  Master  having  upon  the 
reference  back  to  him  made  his  subsequent  report,  the  defendants 
took  twelve  exceptions  to  it,  which  were  all  overruled,  and  which 
from  the  form  in  whict  they  were  framed  and  the  course  adopted 
with  respect  to  them,  on  the  hearing  before  me,  do  not  require  any 
(1)  12  E.  R,  210  (1  V.  &  B.  170). 


TOL.LXXIII.J    1848.     CH.     17  L.  J.  CH.  286—286.  845 

observations  from  me.     They  complain   of   certain   parts   of  the      Stooken 

report ;  bat  do  not  state  any  ground  or  suggest  what  the  Master      dawsok. 

ought  to  have  done,  and  I  presume  that  the  object  in  taking  them 

was  to  avoid  any  argument  of  estoppel  upon  the  further  directions, 

apon  the  ground  that  the  findings  in  the  report  had  not  been  called 

into  question ;  but  if  called  upon  to  give  any  opinion   upon   the 

merits  of  those  exceptions,  I  have  no  hesitation  in  concurring  in 

the  opinion  of  the  Master  of  the  Bolls,  that   they  cannot   be 

sustained. 

Upon  the  further  directions,  a  question  of  some  complexity  and 
apparent  difficulty  arose,  namely,  the  manner  in  which  the  estate 
of  John  Stocken  was  entitled  to  be  paid  what  the  Master  has  found 
to  be  due  to  it  for  his  share  in  the  partnership  property  and  in  the 
profits  which  arose  after  his  death  from  carrying  on  the  business. 
I  say  apparent  difficulty,  because  I  do  not  think  that  any  doubt 
remains  as  to  the  propriety  of  the  decree  pronounced  when  the  facts 
are  properly  understood,  and  the  relative  situation  of  the  parties 
traced  through  the  several  changes  which  took  place.  The  difficulty 
appears  to  me  to  have  arisen  from  not  sufficiently  distinguishing 
the  relative  situation  of  the  parties  from  the  death  of  John  to  the 
death  of  William,  and  from  the  death  of  William  to  the  bankruptcy 
of  Oliver.  William,  being  executor  and  surviving  partner  of  John, 
continued  the  business  *with  the  joint  property,  conceiving  himself,  [  •286  ] 
indeed,  to  stand  in  the  position  of  purchaser  of  John's  share.  But 
being  deprived  of  his  position  by  the  decree,  he  must  be  considered 
as  filling  the  only  other  position  by  which  his  so  carrying  on  the 
business  with  the  testator's  property  would  be  justified,  namely, 
acting  under  the  directions  of  the  will,  by  which,  in  the  event  of  his 
not  becoming  the  purchaser,  the  brewery  was  to  be  carried  on  in 
the  same  manner  in  which  it  then  was,  and  that  manner  was  in 
equal  partnership  between  John  and  William,  they  being  interested 
in  the  real  and  personal  property  employed  in  it  in  equal  moieties, 
and  as  all  parties  have  agreed  to  consider  such  property  as  remaining 
the  same,  one  moiety  of  what  was  so  employed  at  the  death  of 
William  was  the  property  of  John's  estate.  It  was  agreed  that  the 
decree  did  not  treat  the  partnership  as  continuing,  because  it  did  not 
direct  the  accounts  of  the  business  to  be  taken,  but  only  an  account 
of  the  profits  made,  the  fact  however  being  that  there  were  profits, 
which  were  ascertained  by  deducting  the  monies  paid  from  the 
monies  received :  and  attributing  the  difference  to  profits,  the  result 
of  the  two  accounts  would  be  the  same. 
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Stocken         The  property  of  the  deceased  partner  was  by  the  will  authorised 
Dawson,      to  be  employed  in  continuing  the  business  as  it  then  was,  and  the 
executors  and  surviving  partner  did  so  employ  it.    If,  at  the  death 
of  William,  or  any  time  before  it,  this  state  of  things  had  been  pat 
an  end  to,  and  the  property  of  John  and  the  share  of  profits  to  which 
his  estate  had  become  entitled,  had  been  withdrawn  from  the 
business,  there  cannot  be  a  doubt  but  that  his  estate  would  have 
been  entitled  to  all  the  equities  which  would  have  existed  if  John 
had  lived  up  to  that  time,  that  is,  he  would  have  been  entitled  to 
one  moiety  of   the  property,  real  and  personal,  employed  in  the 
business,  and  William  could  not  have  taken  his  moiety  without  first 
paying  to  John,  or  his  estate,  any  balance  of  profits  which  might  be 
due  from  him.    All  the  trade  debts  up  to  the  death  of  William  have 
been  paid,  so  that  the  question  is  simply  between  the  estate  of  the 
partners.     Upon  the  death  of  William,  Oliver,  claiming  under  him, 
carried  on  the  business  in  the  same  manner  as  William  had  done 
up  to  the  time  of  his  death  ;  considering  himself,  through  the  sup- 
posed purchase  by  William,  to  be  the  absolute  owner  of  the  whole; 
but  the  title  having  been  disallowed,  he,  in  fact,  carried  on  the 
business  with  property  and  capital,  one-half  of  which  belonged  to 
the  estate  of  John,  and  having  so  done  as  executor  of  William,  and 
in  his  supposed  right,  has  been  properly  made  responsible  for 
the  profit ;  but  his  position  was  essentially  different  from  that  of 
William,  for  he  had  no  connection  with  John's  estate,  and  his 
carrying  on  the  business  with  the  property  of  John  was  wholly 
unauthorized.    If  Oliver  had  become  bankrupt,  there  could  be  no 
doubt  but  that  the  representatives  of  John  would  have  been  entitled 
as  against  the  representatives  of  William  to  the  same  equities  and 
remedies  to  which  he  would  have  been  entitled  against  William 
himself.     The  question  therefore  is,  does  the  bankruptcy  of  Oliver 
give  to  his  assignees  a  right  which  did  not  belong  to  himself  t' 
Generally,  assignees  of  bankrupts  are  liable  to  all  the  equities  to 
which  the  trader  was  liable,  but  some  exceptions  are  made  in  favour 
of  the  creditors  of  the  trader,  such  as  making  the  property  not 
belonging  to  the  trader,  but  left  in  his  order  and  disposition,  liable 
to  the  trader's  debts,  but  that  doctrine  does  not  appear  to  me  to 
have  any  application  to  the  present  question.    During  the  lifetime 
of  William,  John's  pi*operty  was  subject  to  the  creditors  of  the 
business,  because  it  was  property  employed  in  it,  but  there  are  no 
such  creditors.    After  William's  death,  the  property  was  improperly 
and  without  authority  used  in  the  trade  by  Oliver,  and  it  never 
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could  be  liable  to  the  debts  of  the  trade  unless  it  became  so  by  the 
principle  of  order  and  disposition,  for  although  such  employment 
was  unauthorized  by  the  will  of  John,  his  representatives  or  those 
interested  in  his  estate  might  have  consented  to  its  being  so 
employed ;  but  there  is  not  only  no  proof  of  such  consent,  but  the 
reverse  is  proved  by  the  transactions  between  the  parties.  Oliver 
claimed  the  property  adversely  against  the  representatives  of  John ; 
and  in  January,  1827,  the  bill  in  this  cause  was  filed,  praying  that 
the  property  of  John  might  be  realized,  and  the  good-will  and 
business  sold,  and  one  moiety  of  the  proceeds  paid  to  the  estate  of 
John.  Oliver  did  not  become  bankrupt  till  November,  1888,  long 
previous  to  which  *the  rights  of  the  plaintiff  had  been  declared  and 
the  whole  was  under  the  jurisdiction  of  the  Court.  It  is  true  that 
at  one  time  Oliver  agreed  to  carry  on  the  business  until  a  sale  should 
take  place,  but  that  was  for  the  purpose  of  the  sale,  and  not  for  the 
permanent  carrying  on  of  the  business,  by  which  any  right  could 
arise  to  the  creditors  of  the  trade  upon  the  principle  of  order  and 
disposition.  I  am  of  opinion  that  the  equities  of  the  representatives 
of  John,  as  they  existed  at  the  death  of  William,  were  not  affected 
by  the  unauthorized  act  of  Oliver  in  carrying  on  the  trade  with  the 
property  of  John,  and  that  the  Master  of  the  Bolls'  decree  properly 
gives  effect  to  these  equities  against  the  assignees  of  Oliver.  Being 
of  opinion  that  the  decree  has  proceeded  upon  a  correct  principle,  I 
think  the  application  of  the  principle  on  the  details  is  also  correct,  and 
that  the  appellants  have  no  ground  for  complaint  upon  the  subject 
of  costs ;  the  whole  appeal  must,  therefore,  be  dismissed,  with  costs. 


Stookkn 
Dawson. 


[•287] 


BENNETT  v.   COOPER  (I). 

(9  Beav.  252—258  ;  S.  C.  15  L.  J.  Ch.  315;  10  Jur.  507.) 

In  1816,  A.  mortgaged  an  estate  to  B.,  and  covenanted  to  pay  the 
mortgage  money;  and,  in  July,  1817,  A.  and  B.,  as  his  surety,  conveyed 
the  property  to  C,  on  trust  to  sell  and  pay,  first,  a  debt  due  from  A.  to  C, 
which  A.  and  B.  also  covenanted  to  pay ;  and,  secondly,  to  pay  B.'s  debt. 
In  August  following,  A.  gave  to  B.  an  Suitable  security  on  A.'s  future 
property  to  cover  both  the  debt  to  B.  and  B.'s  liability  as  surety  for 
A    In  1834,  C.  sold  the  estate,  and  applied  the  produce  in  part  pay- 


( 1 }  Any  after-acquired  property  may 
be  effectually  bound  by  a  contract  for 
value  which  is  sufficiently  compre- 
hensive to  include  the  property  when 
acquired,  and  which  is  not  too  uncer- 
tain or  too  vague  to  be  specifically 
enforceable  in  equity:    In  re  Clarke 


1846. 

July  19. 

Nov.  20,  22. 

1846. 
AprU  17. 

Rolli  Court. 

Lord 

Lanodale, 

M.R. 

[9  Beav.  252  ] 


(1887)  35  Ch.  D.  109,  36  CL  D.  355 ; 
but  the  voluntary  assignment  of  an 
expectancy  is  not  generally  thus  en- 
forceable :  In  re  Ellenborough  [1903]  1 
Ch.  697,  72  L.J.  Ch.  218,  87  L.  T.  714. 
— O.  A.  S. 
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Bbknktt  ment  of  his  demand.      In  1842,  a  bill  was  filed  by  B.  against  A.  to 

*•  realise  the  equitable  charge :   Held,  that,  until  the  trust  of  the  deed  of 

CooPKR.  j^y^  jgj^^  ^^  exhausted  in  1834,  the  covenant  in  the  deed  of  1816 

subsisted,  wholly  unaffected  by  time;  that  the  debt  and  the  personal 

remedy  to  recover  it  subsisted,  at  the  time  the  bOl  was  filed,  and  that  the 

equitable  charge  was  therefore  then  operative. 

A  deed  poll  in  the  form  of  a  power  of  attorney,  held,  in  equity,  to  amount 
to  an  assignment  or  to  a  covenant  to  assign. 

Effect  given  to  an  equitable  charge,  for  valuable  consideration,  upon 
expectant  legacies. 

In  this  case,  the  defendant  was  indebted  to  the  plaintiff  in  the 
sum  of  1,500/.,  and  to  one  Batcliffe,  in  the  sum  of  500/.  (which  has 
[  *253  ]  Bince  been  satisfied).  On  *the  Ist  of  January,  1816,  the  defendant 
executed  an  indenture  of  mortgage,  by  way  of  demise  for  1,000 
years,  to  the  plaintiff,  with  a  proviso  for  redemption,  on  payment  of 
the  sum  of  2,0001.,  which  the  defendant  covenanted  to  pay.  These 
debts  being  still  due  to  the  plaintiff,  the  defendant  contracted  a  debt 
of  1,620/.  188.  5d.  to  his  bankers,  for  which  the  plaintiff  was  his 
surety.  Under  these  circumstances,  the  plaintiff  consented  to  join 
in  securing  the  bankers'  debt,  and  to  postpone  to  it  the  payment 
of  his  own  mortgage ;  and  on  the  28rd  of  July,  1817,  by  an  indeo- 
ture,  made  between  the  plaintiff  of  the  first  part,  the  defendant  of 
the  second  part,  Batcliffe  of  the  third  part,  Blurton  &  Co.  (the 
bankers)  of  the  fourth  part,  and  Blair  of  the  fifth  part,  the  mort- 
gaged estate  was  conveyed  to  the  bankers,  on  trust  to  sell,  and  apply 
the  purchase  monies  in  payment,  first,  of  the  costs ;  secondly,  what 
should  be  due  to  Batcliffe  in  respect  of  his  500/. ;  thirdly,  what 
should  be  due  to  the  bankers  in  respect  of  the  1,620/.  IBs.  5d. ;  and, 
fourthly,  what  should  be  due  to  the  plaintiff  in  respect  of  his  1,500/., 
and  the  surplus  to  the  defendant. 

By  the  same  deed,  the  plaintiff  and  the  defendant  jointly  and 
severally  covenanted  to  pay  the  debt  due  to  the  bankers,  and  the 
mortgage  term,  previously  vested  in  the  plaintiff,  was  assigned  to 
Blair,  on  trust  to  attend  the  inheritance. 

Soon  after  the  date  of  this  deed,  and  on  the  7th  of  August,  1817, 
the  defendant  executed  a  deed  poll,  whereby,  after  reciting  his  debt 
to  the  plaintiff,  and  that  the  plaintiff,  as  his  surety,  was  liable  to 
pay  other  sums  on  his  account,  and  that  several  debts  were  due 
from  other  persons  to  the  defendant,  for  goods  sold  and  delivered 
&c.,  and  that  he  had  considerable  expectations  from  the  relations 
[  •254  ]  and  friends  of  himself  and  his  wife,  who  might  *probably  give  and 
bequeath  to  him  and  his  wife  certain  legacies  or  sums  of  notonev, 
and  that  he  was  desirous,  as  far  as  he  could,  to  secure  the  plaintiffi 
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it  was  witnessed,  that,   for   such   considerations,   the  defendant      Bknkett 
appointed   the   plaintiff  his  attorney  irrevocable,  in  his  name  to      coopibb. 
demand,  and,  if  necessary,  to  sue  for  and  receive,  all  sums  of  money 
then  or  thereafter  to  become  due  to  him,  and  all  legacies  or  bequests, 
which  had  already  or  might  thereafter  be  given  or  bequeathed  to 
him  or  his  wife,  by  any  person  whomsoever. 

In  1823,  the  bankers  took  possession  of  the  estate,  and  applied 
the  rents  to  the  defendant's  credit. 

In  1884,  they  sold  the  estate,  and  applied  the  produce  (so  far  as 
it  would  extend)  in  part  payment  of  their  mortgage  debt. 

In  1827  and  1889,  certain  bequests  had  been  made  to  the  defendant 
Cooper,  by  some  relatives,  which  the  plaintiff,  by  this  bill,  claimed 
to  be  entitled  to  under  the  deed  poll  of  the  7th  of  August,  1817. 

In  October,  1842,  the  plaintiff  (being  liable  as  surety  under  the 
deed  of  July,  1817,  and  having  such  rights  as  were  given  him  by  the 
deed  poll  of  August,  1817,)  filed  this  bill  against  Cooper,  praying  the 
establishment  of  the  deed  of  August,  1817,  and  seeking  the  recovery 
of  the  legacies  so  bequeathed  to  the  defendant,  for  payment  of  his 
debt  and  as  an  indemnity  in  respect  of  his  suretyship  to  the  bankers. 

The  defendant  insisted,  by  way  of  defence,  first,  upon  an  alleged 
partnership  transaction  between  him  and  the  defendant,  which  he 
wholly  failed  in  making  out;  and,  secondly,  on  the  Statute  of 
Limitations. 

The  cause  now  came  on  for  hearing.  [  256  J 

Mr.  Bagshawe  and  Mr.  Rogers,  for  the  plaintiff: 

*  *  The  deed  poll  of  August,  1817,  operated  as  an  equitable 
assignment  or  charge  upon  the  legacies  afterwards  bequeathed  to 
the  defendant. 

The  Statute  of  Limitations  is  no  defence  to  the  claim  of  the 
plaintiff,  for  as  long  as  the  plaintiff,  as  surety,  remains  liable  to  the 
bankers,  so  long  will  he  be  entitled  to  indemnity  from  the  defendant. 
The  trusts  of  the  deed  of  July,  1817,  were  in  the  course  of  perform- 
ance until  1834,  during  which  period,  time  could  not  run  against 
the  plaintiff,  whose  rights  were  secondary  to  those  of  the  bankers ; 
besides  this,  the  legacies  were  not  receivable  till  1887,  and  therefore, 
could  not  be  sooner  recovered.  There  are  also  admissions  made  by 
the  defendant  which  take  the  case  out  of  the  operation  of  the  statute. 

Mr.  Kindersley  and  Mr.  Lewin,  for  the  defendant : 
More  than  twenty  years  having  elapsed  before  the  filing  of  the  bill. 
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Bbnmett  the  debt  is  barred  by  the  statute  8  &  4  Will.  lY.  c.  42.  Being  barred. 
Cooper,  the  remedies  on  the  collateral  securities  for  the  debt  are  also  gone. 
The  admissions  relied  on  are  insufficient  to  bring  the  case  within 
the  fifth  section:  Tippets  v.  Heane  (i),  MUls  v.  Fowkes  (2),  Waugh 
V.  Gope  (d),  and  they  have  not  been  charged  by  the  bill,  except  in 
general  terms. 
[  366  ]  The  bankers  are  not  parties  to  the  suit,  and  their  claim  is  equally 

barred  by  the  statute. 

They  also  cited  Holland  v.  Clark  (4),  Philips  v.  Philips  (6). 

Mr.  Bagshawe,  in  reply : 

You  cannot  treat  the  covenant  as  collateral  to,  or  independent 
of  the  trust ;  the  whole  was  one  transaction.  The  application  of 
the  purchase  money  in  1884  was  a  part  payment  and  a  continuance 
of  the  performance  of  the  trusts  of  the  deed  of  1816. 

The  Master  of  the  Bolls  reserved  his  judgment. 

1846.        The  Master  of  the  Bolls  : 

'  I  find  no  evidence  on  which  I  can  rely,  that,  at  any  time  after 

the  execution  of  the  deed  poll,  the  defendant  ever  specifically  acknow- 
ledged the  debt  of  1,5002.  due  to  the  plaintiff,  or  paid  any  interest 
on  account  of  it,  and  this  bill  was  not  filed  till  October,  1842,  being 
twenty-five  years  afterwards. 

But,  upon  the  security  of  July,  1817,  the  plaintiff's  debt  was 
postponed  to  the  bankers'  debt,  which  was,  therefore,  to  be  satisfied, 
before  the  plaintiff  could  obtain  for  himself  any  benefit  under  the 
same  deed,  and  in  1821,  the  plaintiff  paid  the  proceeds,  or  part  of 
the  proceeds,  of  the  defendant's  goods,  sold  under  a  bill  of  sale,  to 
the  bankers,  towards  payment  of  the  debt  due  to  them  from  the 
defendant. 
[  257  ]  In  1823,  the  bankers  took  possession  of  the  estate  comprised  in 

their  security,  and  applied  the  rents  which  they  received  to  the 
credit  of  the  defendant  in  respect  of  the  same  debt. 

In  1884  they  sold  the  estate  and  received  the  purchase  money, 
and  (Batcliffe  having  been  satisfied)  they  applied  the  purchase 
money,  so  far  as  it  would  extend,  in  part  payment  of  what  remained 
due  to  them,  in  respect  of  their  debt  of  1,6202. 18s.  5d. 

(1)  40  E.  E.  649  (1  Cr.  M.  &  E.    (3)  55  E.  E.  801  (6  M.  &  W.  824). 
252).  (4)  57  E.  E.  287  (1  Y.  &  C.  CC- 

(2)  60  E.  E.  750  (5  Bing.  N.  C.   161). 

455).  (5)  64  E.  E.  296  (3  Hare,  281). 
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Thas,  in  April,  1884,  the  estate,  which  was  intended  to  secure  the      Bennett 
bankers*  debt  and  also  the  debt  due  to  the  plaintiff,  was  exhausted      cooper. 
in  part  payment  of  the  bankers'  debt,  and  the  whole  of  the  plaintiff's 
debt  remained,  and  still  is,  unsatisfied. 

At  this  time,  the  plaintiff  had  the  covenant  of  the  defendant, 
contained  in  the  deed  of  1816.  He  had  consented  to  sign  his 
mortgage  term  and  to  postpone  the  payment  of  his  debt,  in  con- 
sideration of  the  trust  created  by  the  deed  of  1817,  and  which  was 
not  exhausted  till  April,  1884.  Whilst  this  trust  was  pending,  and 
whilst  he  might  expect  to  receive  payment  by  means  of  it,  and 
whilst  steps  were  taking  towards  payment  of  the  prior  debt,  until 
satisfaction  of  which  he  had  no  remedy  for  himself,  it  cannot,  I 
think,  be  maintained,  that  time  ran  against  him,  so  as  to  deprive 
him  of  the  benefit  of  his  own  securities  ;  and  it  appears  to  me,  that 
until  the  trust  was  exhausted  in  1884,  the  covenant  remained  in 
force,  wholly  unaffected  by  time. 

The  bill  was  filed  in  October,  1842.  It  alleges  that  the  plaintiff 
had,  in  and  after  1888,  discovered  that  the  defendant  had  himself 
received  several  sums  of  money,  which,  by  the  powers  given  by  the  » 

deed  poll  of  August,  *1817,  ought  to  have  been  received  by  the       [  '268  ] 
plaintiff,  and  the  plaintiff  prays,  that  the  defendant  may  pay  over 
to  him  all  such  sums  of  money,  as,  under  the  deed  poll,  the  plaintiff 
was  entitled  to  receive,  as  security  for  or  in  satisfaction  of  his  debt. 

The  defendant  set  up  a  defence,  which,  not  being  supported  by 
evidence,  is  not  available.  At  the  Bar,  he  relied  on  length  of  time, 
and  insisted  that  the  debt  was  barred,  and  that  the  deed  poll,  not 
having  been  acted  upon  for  twenty  years,  has  ceased  to  be 
operative. 

Now  the  deed  poll  is  admitted  to  have  been  executed  for  valuable 
consideration,  and  it  seems  to  me  to  amount  to  an  assignment  of,  or 
a  covenant  or  agreement  to  assign  the  sums  which  the  plaintiff  was 
empowered  to  receive,  but  it  was,  as  to  the  principal  debt,  only  a 
collateral  security  in  aid  of  the  trust  to  sell  the  estate,  which  was  to 
be  sold  under  the  trust.  It  was  intended  to  secure  the  debt,  and 
ought,  as  it  appears  to  me,  to  be  considered  operative  so  long  as  the 
debt  existed,  and  having  regard  to  the  circumstances  attending  the 
debt,  th'e  covenant,  the  mortgage  of  the  term,  and  ultimately  the 
trust  to  sell,  I  think  the  debt,  and  the  personal  remedy  to  recover 
it,  did  subsist  at  the  time  this  bill  was  filed,  and,  also,  that  the  deed 
poll  was  then  operative. 

I  must  therefore  declare,  that  the  plaintiff  was,  and  is,  entitled  to 
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B.B. 


Bennett 

GOOPSB. 


the  benefit  of  the  deed  poll,  and  direct  an  account  to  be  taken  of 
what  is  due  to  the  plamti£f  from  the  defendant,  and  of  the  sums  of 
money  which  the  plaintiff  was  entitled  to  receive,  and  which  havt^, 
in  fact,  been  received  by  the  defendant,  reserving  further  directions 
and  costs. 


1845. 
j\or,  7. 

JiolU  Court. 

Lord 

Lanodals, 

M.R. 

[269] 


In  re  BIGNOLD(l). 

(9  Beav.  269—271.) 

A  mortgagee's  solicitor  retained  the  amount  of  his  bill  of  costs  out  of  th^ 
produce  of  the  sale  of  the  mortgaged  estate,  and  he  charged  the  amount  in 
an  account  delivered  to  the  mortgagor  :  Held,  that  an  order  for  taxation 
within  twelve  months  might  be  obtained  as  of  course,  and  a  special  petitiou 
having  been  presented  for  that  object,  the  order  was  made,  but  the  petitioner 
was  ordered  to  pay  the  coats. 

The  petitioner,  Mr.  Boper,  executed  a  mortgage  to  the  trustees  of 
the  Norwich  Union,  with  power  of  sale  in  default  of  payment. 

The  property  was  sold  under  the  power,  and  the  produce  was 
received  by  Messrs.  Bignold,  the  solicitors  of  the  Norwich  Union. 

In  November,  1844,  a  cash  account,  containing  the  particulars  of 
the  produce  of  the  sale,  and  a  bill  of  costs,  were  delivered  by 
Messrs.  Bignold  to  the  petitioner.  The  bill  of  costs  amounted  to 
6501.  4:8.  Qd.,  and  the  amount  was  debited  in  the  cash  account 
Upon  the  cash  account,  there  appeared,  after  such  deduction,  to  be 
a  balance  of  121.  158.  d^d.  due  to  the  petitioner. 

On  the  12th  of  August,  1845,  the  petitioner,  Mr.  Boper,  presented 
a  special  petition  for  the  taxation  of  the  bill.  The  petition  stated, 
that  the  petitioner  never  authorised  the  retainer  of  the  costs,  and 
it  specified  items  of  alleged  overcharge.  Having  been  presented 
within  the  twelve  months,  the  question  was,  whether  a  special 
petition  was  necessary,  or  whether  a  common  order  might  not  have 
been  obtained  for  the  taxation  of  the  bill. 


[  270  ]  Mr.  Elm8ley,  in  support  of    the  petition,  contended  that  the 

fact  of  the  retainer  of  the  amount  of  the  bill  of  costs  by  the 
solicitors,  as  against  his  clients,  rendered  a  special  application 
necessary. 


(The  Master  op  the  Bolls:  You  say  that  the  solicitor,  as 
between  himself  and  client,  has  retained  the  amount  of  his  bill.  I 
have  never,   hitherto,   considered,   that  the  mere  retainer  bj  a 


(1)  In  re  West,  King  v.  Adams  [1892] 
2  Q.  B.  D.  107,  61  L.  J.  Q.  B.  639 ; 


In  re  Baylis   [1896]   2    Ch.  107.  65 
L.  J.  Ch.  612,  74  L.  T.  506. 
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solicitor,  cot  of  monies  in  hand,  of  the  amount  of  his  bill,  amounted        in  n 
to  a  payment,  unless  there  has  been  a  settlement  of  account. 

If  a  payment  is  relied  on,  it  should  be  distinctly  stated  in  the 
petition  and  proved.  Here,  the  allegation  is,  that  a  solicitor, 
having  monies  in  his  hands,  takes  credit  for  it.  It  is  an  item  in  the 
account,  but  cannot  be  relied  on  by  a  solicitor  as  a  payment.) 

Mr.  Kindersley,  and  Mr.  Rogers,  contra.     ♦     *     * 

Mr.  Elmsley,  in  reply. 

The  Mastbb  of  thb  Bolls: 

The  question  in  this  case  arises  entirely  under  the  6  &  7  Vict, 
c.  73,  which  gives  jurisdiction  to  the  Court  ^to  order  the  taxation  of  [  *27i  ] 
a  sohcitor's  bill  at  the  instance  of  third  parties  liable  to  pay  it.  I 
have  often  had  occasion  to  observe,  that  this  Act  in  no  way  alters 
the  relation  between  a  solicitor  and  his  client.  A  mortgagor  has  a 
right  to  have  a  taxation  of  the  mortgagee's  solicitor's  bill,  because 
he  is  liable  to  pay  it ;  but  if  the  mortgagee  thinks  fit  to  settle  with 
his  solicitor  and  pay  him,  then,  although  the  right  of  the  mortgagee 
to  charge  the  full  amount  against  the  mortgagor  is  left  quite  open, 
the  mortgagor  cannot,  as  of  course,  open  that  settlement  and  say, 
''  The  matter  is  still  open,  for  the  bill  has  never  been  settled  as 
between  me  and  the  mortgagee's  solicitor."  The  solicitor  has  a 
right  to  say,  ''  I  never  acted  as  your  solicitor ;  I  have  fairly  settled 
all  matters  with  my  own  client,  and  am  not  liable  to  account  again 
to  you." 

The  mortgagor  would  not,  in  such  a  case,  be  without  remedy,  for 
b  the  settlement  between  the  mortgagor  and  mortgagee,  every 
improper  payment  made  by  the  mortgagee  to  his  solicitor  would  be 
disallowed,  and  that  is  the  regular  course  of  proceeding. 

There  is  this  difficulty  in  the  present  case :  if  there  has  not  been 
a  settlement,  then  the  petitioner  is  entitled  to  obtain  an  order  of 
course  for  the  taxation  of  the  bill.  A  party  presenting  his  petition 
for  an  order  for  taxation  acts  wisely  by  stating  all  the  circumstances 
material  to  his  case,  and  it  will  then  be  considered  in  the  Secretary's 
Office,  where  these  matters  are  looked  into,  whether  an  order  can 
or  cannot  properly  be  made  as  of  course.  Here  the  case  stands 
thus, — there  has  been  an  account  stated  but  not  settled.  There 
has  been  nothing  finally  concluded,  and  the  mortgagor  comes  for  a 
special  order  for  taxation.  He  is  entitled  to  the  order,  but  he  must 
pay  the  costs. 

R.R. — ^VOL.  Lxxni.  28 
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1M6.  In  rb  BOLTON  (1). 

Jan.  21.  ^    ^ 
(9  BeaT.  272—274  ;  S.  C.  10  Jur.  22.) 

In  drawing  up  a  decree,  the  word  **  inquiry"  was  erroneously  inserted 
T  AMoniAT  ^^^  ^^®  word  **8ale."     It  became  necessary  for  the  defendant  to  makeau 

3j  1^     '  application  to  correct  the  error :  Held,  that  the  solicitor  of  the  defendant 

r  272 1  must  bear  the  costs. 

This  was  a  petition  by  way  of  appeal  from  the  decision  of  the 
taxing  Master. 

Mr.  Bolton  acted  as  the  town  agent  of  AUford  &  Co.,  solicitors, 
resident  in  the  country,  in  a  suit  of  Askew  v.  Peddle,  in  which 
AUford  was  a  defendant.  It  was  arranged  between  the  parties  to 
the  suit,  that  a  decree  should  be  taken,  according  to  minutes 
agreed  upon  between  them,  which  minutes  provided,  amongst 
other  things,  that  a  reference  should  be  made  to  the  Master  to 
enquire  whether  the  defendant  AUford  had  any  and  what  lien,  &c, 
on  the  canal  shares,  &c.  in  the  pleadings  mentioned  :  and  the  sales 
previously  directed  by  the  decree  were  to  be  without  prejudice  to 
such  lien,  if  any. 

In  drawing  up  the  decree,  the  word  "  inquiry"  was  accidentally 
inserted  for  *'  sale."  A  copy  of  the  decree  was  sent  by  Bolton  to 
AUford  &  Co.,  who  discovered  the  error,  and  brought  it  to  the 
attention  of  Bolton.  Bolton  thereupon  applied  to  Mr.  Burford. 
the  solicitor  of  the  plaintiffs,  who  promised  to  get  the  mistake 
rectified  ;  and  Bolton,  relying  on  that  assurance,  wrote  to  Messrs. 
AUford,  desiring  them  to  alter  their  copy  of  the  decree  accordingly. 

Burford  did  not  get  the  error  corrected,  and  he  became  incapa- 
citated by  ill  health  from  doing  so.  The  conduct  of  the  suit  passed 
into  other  hands,  and  the  new  solicitor,  declining  to  make  the 
alteration,  insisted  on  the  benefit  of  the  decree  as  it  stood;  it 
therefore  became  necessary  to  apply  to  have  the  decree  corrected. 
[  273  ]  Bolton  accordingly  presented  a  petition  for  that  purpose,  in  the 

name  of  Mr.  AUford,  and  the  alteration  was  made,  but  costs  were 
incurred  in  the  proceeding. 

Messrs.  AUford  afterwards  obtained  an  order  for  the  taxation  of 
Bolton's  bill  of  costs,  and  in  the  taxation,  the  Master  allowed 
25Z.  Ids.  6d.  for  the  costs  of  the  petition  to  rectify  the  decree. 
Messrs.  AUford  now  presented  a  petition  for  a  review  of  the  taxa- 
tion, and  for  a  declaration  that  the  costs  of  the  petition  ought  to 
be  disallowed. 

(1)  In  re  MoMtyland  Careyl(UM)  26  Ch.  D.  460. 
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Mr.  Turner  and  Mr.  W.  M.  JameSy  in  support  of  the  petition, 
coDtended  that  the  taxing  Master  had  come  to  a  wrong  conclusion 
in  allowing  to  a  solicitor  the  costs  of  a  petition  to  rectify  an  error 
caused  by  his  own  negligence ;  that  the  expense  ought  to  be  borne 
bv  Bolton  personally,  especially  as  notwithstanding  his  attention  had 
been  expressly  called  to  the  error,  he  had  not  seen  to  its  correction. 

Mr.  Kindersley  and  Mr.  W.  H.  Clarke^  contra,  contended  that 
Bolton  was  not  liable  for  an  accidental  error  in  drawing  up  the 
decree,  which  had  not  originated  with  him ;  that  he  had  taken  all 
proper  steps  to  correct  it,  by  applying  to  the  plaintiff's  solicitor, 
who  would  have  removed  the  error,  had  he  not  been  prevented  by 
a  visitation  of  Providence ;  and  that  it  appeared,  from  the  conduct 
of  Mr.  AUford,  that  he  had  exonerated  Bolton  from  all  liability. 

Teb  Master  of  the  Bolls: 

I  cannot  help  regretting  the  position  in  which  Mr.  Bolton  is 
placed,  because  it  has  been  occasioned  from  no  misconduct,  but 
from  a  reliance  in  the  promise  of  a  ^gentleman  of  the  highest 
respectability,  which  I  am  satisfied  would,  but  for  his  unfortunate 
affliction,  have  been  strictly  performed. 

That  promise  not  having  been  fulfilled,  the  decree  is  found  to  be 
incorrect,  and  this  expense  has  been  occasioned.  I  cannot  think 
that  Bolton  is  entitled  to  charge  the  expense  of  correcting  the  error 
against  his  principals  in  the  country;  and  on  looking  at  the  corre- 
spondence, I  am  of  opinion,  that  nothing  has  occurred,  whereby  Mr. 
Allford  has,  by  himself  or  his  agents,  exonerated  Bolton  from  his 
liability  to  correct  the  error. 

Instead  of  sending  the  matter  back  to  the  taxing  Master,  I  will, 
if  there  be  no  objection,  order  payment  of  the  amount  found  due 
after  deducting  this  sum. 

Mr.  Bolton  is  entitled  to  the  costs  of  the  taxation. 


In  re 
Bolton. 


[  '274  ] 


CLARKE  V.  TIPPING  (r). 

(9  Beav.  284—293.) 

Fraudulent  accounts  between  a  principal  and  factor  opened  from  the 
beginning,  the  Court  holding  that  the  relief  ought  not,  under  such  circum- 
stances, to  be  limited  to  a  right  to  surcharge  and  falsify. 

Amongst  the  most  important  duties  of  a  factor,  are  those  which  require 
him  to  give  to  his  principal  the  free  and  unbiassed  use  of  his  own  discretion 
and  judgment,  to  keep  and  render  just  and  true  accounts,  and  to  keep  the 

(1)  WiUiamson  v.  Barbour  (1877)  9  Ch.  D.  529. 

23—2 


1846. 
Feb.  22,  23, 

24,  26. 
AprU  18. 

RolU  Court, 

Lord 

Lanqdalb, 

M.B. 

[284] 
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Clabke  property  of  his  principal  unmixed  with  his  own  or  the  property  of  others. 

V*  A  factor  having  violated  all  these  and  other  duties,  held,  that  no  credit  vu 

TippiKO.  ^^^  ^  yg  accounts,  and  that  the  principal  was  not  hound  hy  them. 

A.  B.,  being  in  embarrassed  circumstances,  conveyed  property  to  kusteee 
to  sell  and  pay  his  creditors  (parties  thereto)  in  projwrtion.  A.  B.  after- 
wards instituted  a  suit  against  one  of  the  creditors  for  the  purpose  of  kking 
their  accounts,  and  to  cut  down  the  estimated  amount  of  his  debt.  The 
other  creditors  were  served  with  copy  bill.  Held,  that  as  the  other  crediton 
were  bound  by  the  proceedings,  the  suit  was  not  imperfect  for  want  of 
parties,  and  a  decree  was  made,  without  prejudice  to  the  right  of  the  other 
creditors,  to  any  sum  which  the  plaintiff  might  recover  on  taking  the 
accounts. 

Thb  plaintiff  in  this  cause,  being  a  miller  and  dealer  in  com  aiid 
meal  at  Carlow,  in  Ireland,  employed  the  defendant  as  his  factor  in 
Liverpool,  and  from  time  to  time,  from  the  year  1881,  consigned 
goods  in  the  way  of  his  trade  to  the  defendant,  to  be  sold  on  his 
account,  on  a  commission  of  4  per  cent.,  for  which  the  defendant 
was  to  guarantee  to  the  plaintiff  the  prices  of  the  goods  sold.  The 
defendant,  from  time  to  time,  accounted  to  the  plaintiff  for  his 
alleged  receipts  and  payments  on  his  account,  and  the  transactions 
continued  till  about  the  year  1841,  when  the  plaintiff  became 
embarrassed  in  his  circumstances,  and  on  the  face  of  the  account, 
as  represented  to  subsist  between  him  and  the  defendant,  he 
appeared  to  be  indebted  to  the  defendant  to  the  extent  of  about 
2,800i. 

The  plaintiff  entered  into  an  arrangement  with  his  creditors  to 
the  effect  following : 

The  plaintiff,  by  deed  dated'the  2nd  of  December,  1840,  assigned 
to  trustees,  property,  estimated  to  amount  to  5,260/.,  upon  trust  to 
I  *285  ]  sell  and  to  divide  ^amongst  his  creditors,  parties  to  a  deed  poll  of 
the  20th  of  November,  1840,  in  proportion,  according  to  their 
respective  demands,  which  were  in  the  whole  estimated  to  amount 
to  7,600Z. 

By  the  deed  poll,  which  recited  that  the  plaintiff  was  indebted  to 
the  several  persons  named  in  the  schedule,  in  the  several  sums  set 
opposite  their  names  in  the  schedule,  the  defendant  and  the  other 
creditors,  to  the  number  of  fourteen,  released  the  plaintiff  from  all 
claims  and  demands.  No  amount  was  set  opposite  the  defendant's 
name  in  the  schedule,  but  in  the  arrangement  the  defendant's  debt 
was  considered  as  amounting  to  2,8002. 

The  plaintiff  having,  as  he  alleged,  discovered  that  the  defendant 
had  not  acted  fairly  or  accounted  fairly,  in  his  transactions  as  the 
plaintiff's  agent,  filed  this  bill  for  relief  in  July,  1841;  and  he 
alleged,  that  the  accounts  of  the  defendant  were,  in  several  respects. 
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erroneouB  and  fictitious.     That,  instead  of  acting  as  factor  to  sell      Clarkb 
for  the  plaintiff  to  others,  he  was  sometimes  himself  the  purchaser,     tippihq. 
That  in  his  account  of  sales,  he  did  not  state  the  true  quantities  sold. 
That  he  charged  for  assurances  which  were  never  effected,  and 
charged  for  expenses  which  were  never  incurred ;  and  sometimes 
mixed  the  plaintiff's  goods  with  other  goods  of  inferior  value,  and 
gave  to  the  plaintiff  credit  only  for  the  price  at  the  rate  of  which 
the  mixture  was  sold.    There  were  other  charges  which,  at  present,       * 
it  is  unnecessary  to  notice. 

The  bill  prayed,  that  a  general  account  might  be  taken  of  the 
dealings  and  transactions  between  the  plaintiff  and  the  defendant, 
the  plaintiff  being  willing  that  the  defendant  (if  any  thing  should  be 
found  due  to  him  on  taking  the  accounts),  should  receive  satisfac- 
tion for  the  same,  according  to  the  arrangement  of  the  year  1840, 
in  *the  manner  provided  for  by  the  indenture  of  the  2nd  of  [  *286  ] 
December,  1840 ;  and  that  it  might  be  declared,  that  the  release  of 
the  20th  of  November,  1840,  was  binding  on  the  defendant. 

The  other  creditors  who  had  been  parties  to  the  arrangemelit, 
had  not  originally  been  made  parties  to  the  suit.  The  defendant 
put  in  a  demurrer  for  want  of  equity  and  for  want  of  parties,  which 
was  overruled  by  the  Master  of  the  Bolls,  and  by  the  Lord 
Chancellor  on  appeal. 

The  plaintiff  afterwards  amended  his  bill  and  stated,  that  he  had 
paid  off  two  of  the  creditors,  and  had  taken  an  assignment  of  their 
claims;  he  made  the  other  creditors  parties,  but  instead  of 
requiring  them  to  appear  and  answer  in  the  usual  way,  he  served 
them  with  copies  of  the  bill,  under  the  2drd  General  Order  of 
August,  1841. 

The  defendant  Tipping,  by  his  answer,  admitted  the  irregularities 
complained  of,  in  the  manner  stated  in  the  judgment  of  the  Court  (i), 
to  which,  to  avoid  repetition,  the  reader  is  referred.  The  defendant 
also  insisted,  that  the  plaintiff  '*  had  stated,  settled,  and  agreed  with 
the  defendant,  all  accounts  between  them,  and  ascertained  the 
amount  of  the  debt  due  to  the  defendant ;  and  that  he  ought  not 
now  to  be  permitted  to  disturb  such  settlement. "  He  also  insisted, 
that  the  other  creditors  who  had  executed  the  deed  were  necessary 
parties. 

The  object  of  the  defendant's  evidence  was  to  prove  the  adoption 
and  settlement  by  the  plaintiff  of  the  accounts  rendered  from  time 
to  time ;  that  the  defendant  had  acted  according  to  the  usage  and 

(1)  See  next  page. 
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Clabkb  custom  of  the  *trade,  and  that  the  other  creditors  had  come  into 
Tipping.  ^^®  arrangement  on  the  faith  of  2,311Z.  being  due  from  the  plaintiff 
f  *287  ]      to  the  defendant. 

The  cause  now  came  on  for  hearing. 

Mr.  EoupeU  and  Mr.  Bazalgette^  for  the  plaintiff. 

Mr.  Turner  and  Mr.  Bolt,  for  the  defendant,  amongst  other 
things,  contended,  that  the  deed  operated  as  a  bar;  that  the 
greatest  extent  of  relief  to  which  the  plaintiff  could  be  entitled,  \?as 
to  surcharge  and  falsify  the  settled  account,  giving  to  the  defendant 
a  right  to  add  to  his  charges.  That  all  the  creditors  to  the  arrange- 
ment, who  were  interested  in  the  reduction  of  the  defendant's  debt, 
ought  to  be  made  parties,  and  that  service  on  them  of  copies  of  the 
bill  was  not  sufficient. 

Todd  V.  Reid  (i),  and  Tickel  v.  Short  (2),  were  cited. 

Mr.  Roupell,  in  reply. 

The  Master  of  the  Rolls  reserved  his  judgment. 

April  IS.      The  Master  op  the  Eolls: 

The  defendant,  by  his  answer,  discloses  a  mode  of  transacting 
business  which  I  hope  is  not  usual.  He  admits,  that  being  the 
plaintiff's  factor,  he  bought  some  of  the  plaintiff's  goods  himself,  and 
accounted  for  them,  just  in  the  same  manner  as  if  he  had  sold 
them  to  others,  in  the  regular  course  of  business.  He  says,  indeed, 
that  he  did  this  only  in  cases  where  the  proceedings  were  beneficial 

[  •288  ]  to  the  plaintiff.  The  plaintiff,  he  says,  was  *  urgent  for  speedy 
sales,  which,  from  the  state  of  the  market,  could  not  be  effected 
without  a  sacrifice ;  and,  therefore,  the  defendant  frequently 
advised  him  of  having  made  sales  at  fair  prices,  higher,  as  he  says, 
than  could  have  been  obtained  at  the  market,  when  in  fact  no  sales 
had  been  made.  He  does  not  pretend  that  he  gave  any  notice  of 
this  proceeding  to  the  plaintiff. 

Again,  he  admits,  that  he  did  not  always  account  for  the  trae 
quantity  of  the  plaintiff's  goods  which  he  sold ;  but  this  also,  he 
says,  was  done  under  circumstances  beneficial  to  the  plaintiff.  U 
seems,  flour  is  an  article  which  decreases,  and  oatmeal  an  article 
which  increases  in  weight  by  keeping,  in  consequence  of  more  or 
less  of  dryness  and  subsequent  exposure  ;  and  for  this  reason,  apoo 

(1)  4  B.  &  Aid.  210.  (2)  2  Ves.  Sen.  238. 
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the  sale  of  oatmeal,  the  consignor  may  expect  a  weight  sold  by  his  Olarkb 
factor  exceeding  the  amount  which  he  himself  consigned.  Under  tipping. 
these  circumstances,  the  defendant  speaks  of  allowances,  which  he 
was  obliged  to  make  to  purchasers,  in  consequence  of  diminutions 
in  the  weight  of  flour,  and  of  losses  which  he  consequently  sus- 
tained or  was  obliged  to  take  on  himself,  by  reason  of  some  sacks  of 
oatmeal  containing  less  than  the  average  quantity.  Claims,  in 
respect  of  such  losses,  being  sometimes  made,  he  says,  that,  to 
meet  losses  which  arose  in  this  way,  and  in  anticipation  that  such 
claims  would  be  made  by  customers,  he,  at  times,  reserved  out  of  the 
account  sales,  a  small  quantity  of  flour  or  oatmeal.  He  says,  that  in 
some  cases  it  happened,  that  no  such  claims  were  made  by  the  pur- 
chasers, and  in  other  cases,  claims  were  made  and  allowed,  and  it  is 
impossible  now  to  distinguish  the  cases  in  which  claims  were  not  made, 
from  the  cases  in  which  claims  were  made  and  allowed ;  and  as  to  the 
increase  of  weight,  or  the  overweight  of  meal,  he  says,  it  was  sold  and 
the  plaintiff  obtained  the  benefit  of  it,  and  *the  account  sales  were  re-  { •289  ] 
tamed  to  the  plaintiff  of  the  whole  overweight,  except,  indeed,  that  a 
few  sacks  were,  occasionally,  deducted  out  of  the  overweight,  to  indem- 
nify the  defendant  from  the  losses  sustained  by  him,  as  explained  in  the 
answer.  But  further,  at  the  end  of  a  season,  it  sometimes  appeared, 
that  the  overweight  credited  to  the  plaintiff  exceeded  the  proportion 
credited  to  the  other  shippers,  and  was  more  than  could  (as  the 
defendant  says),  in  all  probability,  have  arisen  from  his  own  stock, 
and,  in  consequence  thereof,  the  defendant,  sometimes,  made  a 
deduction  of  a  few  sacks  from  the  overweight  l(i.e.  I  suppose  the 
overweight  then  credited  to  the  plaintiff),  to  meet  any  claims  of  the 
other  shippers  which  might  be  so  made  on  the  defendant ;  and  he 
says,  that  such  claims  were  sometimes  so  made  by  other  shippers, 
and  allowed  them  by  the  defendant.  He  further  says,  that  there 
were  other  reasons  which  called  for  and  justified  the  deduction  of 
oatmeal,  and,  under  the  circumstances  stated,  he  considered  him- 
self to  be,  and  he  states  that  he  was,  entitled  to  some  compensation 
or  indemnity,  for  the  several  losses  he  sustained  and  was  liable 
to,  and  that  he  did,  therefore,  deduct,  on  returning  the  account 
sales,  a  few  loads,  the  quantity  of  which  he  made  commensurate,  to 
the  best  of  his  judgment,  with  the  amount  of  losses  sustained  by  him. 
Whether  the  defendant  was  entitled  to  any  compensation  or 
indemnity,  for  any  such  losses  or  liabilities  as  he  has  described,  is, 
ifit  be  a  question,  a  question  not  now  under  my  consideration.  It 
may,  possibly,  have  to  be  discussed  hereafter.     But   whether  a 
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Clarke      factor,  receiving  goods  from  his  principal  for  sale,  has  a  right  to 

TiFPDTo.  abstract  a  part  of  those  goods  for  his  own  advantage,  for  the 
purpose  of  compensation,  indemnity,  or  otherwise,  and  at  the  same 

[  *290  ]  time  deceive  his  principal  by  ^rendering  account  sales,  purporting  to 
comprise,  but  not,  in  fact,  comprising,  all  the  goods  which  were  placed 
in  his  hands  for  sale,  can,  I  think,  be  no  question  with  reasonable 
men.  The  defendant  does  not  pretend,  that  he  gave,  in  his  accounts, 
any  indication  of  his  proceeding.  I  think  that  his  conduct  was 
unjustifiable,  and  his  mode  of  accounting  wholly  vicious.  He  does 
not  appear  to  have  considered  truth  of  statement  as  at  all  necessaiy 
to  be  observed  in  his  accounts. 

Some  of  the  plaintiff's  goods  were  sold  at  Liverpool,  others  at 
Manchester ;  whether  sold  at  Manchester  or  not,  the  defendant 
always  went  on  the  system  of  advising  all  sales  as  if  effected  at 
Liverpool.  This  he  endeavours  to  represent  as  beneficial,  or,  at 
least,  not  prejudicial,  to  the  plaintiff.  He  charged  for  insurance 
without  having  insured,  and  represents  that,  as  he  thereby  took  the 
risk  upon  himself,  he  had  a  right  to  do  so,  or,  in  other  words,  that, 
providing  no  other  security  than  his  own,  he  had  a  right  to  charge 
and  deal  with  the  plaintiff,  as  if  he,  in  the  discharge  of  his  daty, 
had  provided  security  in  the  regular  way.  Again,  he  admits  that 
he  charged  the  plaintiff  more  than  he  expended  for  porterage^ 
cartage,  and  other  things  of  that  sort ;  but  then,  he  adds,  that  the 
excess  was  not  more  than  su£Bcient  to  give  him  interest,  which 
(though  he  did  not  charge  it,  or  bring  it  to  the  plaintiff's  notice), 
he  alleges,  he  was  entitled  to  charge,  and  other  petty  expenses 
which  were  not  noticed  in  his  accounts.  I  do  not  think  it  necessary 
to  go  further  into  the  particulars  of  this  case,  thinking  that  I  have 
already  stated  more  than  8u£Bcient  to  show,  that  this  Court  cannot 
permit  such  accounts  to  stand.  They  are  not  true  statements,  not 
true  indications  even  of  the  transactions  to  which  they  relate. 
They  are  such  as  are  calculated  to  deceive  the  plaintiff,  to  make 
him  believe  that  the  transactions  were  different  from  those  which 

[  *29i  ]  the  defendant  *knew  them  to  be.  Such  accounts  may  have  been 
the  means  of  effecting  great  fraud.  I  do  not  say  that  they  have 
been  so  used  in  this  case :  I  have  no  evidence  before  me  to  enable 
me  to  come  to  any  conclusion  as  to  that ;  but  I  am  bound  to  say, 
that  the  plaintiff  has,  in  my  opinion,  a  right  to  have  these  accounts 
duly  taken  from  the  beginning.  The  result  will  show  what,  if  any, 
wrong  has  been  done  to  the  pecuniary  interest  of  the  plaintiff. 
Upon  the  attempt  which  has  been  Qiade  to  prove,  that  some  of 
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ihe  modes  of  proceeding  adopted  by  the  defendant  are  according  to  Clarke 
the  eastom  of  the  trade,  I  do  not  think  it  necessary  to  say  more,  tippixu. 
than  that,  in  my  opinion,  sach  customs,  if  there  be  any  such,  cannot 
be  legal.  A  man  may  make  what  agreement  he  will  for  the 
remuneration  of  his  agent  out  of  his  own  property :  he  may  allow  a 
per  centage  for  trouble  and  guarantee,  or  for  petty  expenses ;  but  no 
mere  custom  can  authorise  an  agent  in  secretly  deducting  from  his 
employer's  goods  an  indefinite  quantity,  to  indemnify  himself  from 
losses  and  liabilities  known  only  to  himself,  or  in  adding  the  amount 
of  some  unstated  expenses  to  the  true  amount  of  some  actual 
expenses  charged  in  the  account,  thereby  falsifying  the  actual  charge 
for  an  allowed  expense.  It  cannot  be  legal  to  suppress  the  fact  of 
certain  losses  and  expenses  having  been  incurred,  and  without  the 
knowledge  of  the  principal,  to  obtain  compensation  for  them,  by  adding 
the  amount,  of  which  the  principal  has  no  notice,  in  the  account 
sales,  for  porterage,  cartage,  and  storage,  and,  by  taking  an  unstated 
quantity  from  the  overplus  weight  of  oatmeal,  and  making  a  deduc- 
tion from  the  account  sales,  of  a  sum  pretended  to  be  equivalent  to 
such  losses  and  expenses.  The  whole  process  is  founded  in  illegal 
concealment  and  in  falsehood. 

Among  the  most  important  duties  of  a  factor,  are  those  which  [292] 
require  him  to  give  to  his  principal  the  free  and  unbiassed  use  of 
bis  own  discretion  and  judgment,  to  keep  and  render  just  and  true 
accounts,  and  to  keep  the  property  of  his  principal  unmixed  with  his 
own  or  the  property  of  other  persons.  The  defendant  has  violated 
all  these  and  other  duties,  in  the  transactions  to  which  I  have 
adverted,  and  I  am  of  opinion  that  no  credit  is  due  to  his  accounts, 
and  that  the  plaintiff  is  not,  under  the  circumstances  of  this  case, 
bound  to  abide  by  them. 

A  point  was  properly  raised  as  to  the  constitution  of  this  suit. 
It  does  not  appear,  on  the  present  occasion,  that  the  plaintiff  is 
himself  entitled  to  the  benefit,  or  to  the  whole  benefit,  which  may 
be  derived  from  taking  the  accounts  now  prayed.  The  plaintiff 
takes  upon  himself  the  responsibilities  of  the  suit,  and  which  may 
arise  in  the  prosecution  of  the  accounts ;  but  the  benefit,  if  any, 
may  belong,  wholly  or  in  part,  to  the  creditors  who  were  entitled  to 
the  benefit  of  the  arrangement  made  in  the  year  1841 ;  and  these 
creditors  are  not  parties  in  the  ordinary  sense,  but,  having  been  ^ 

served  with  copies  of  the  bill,  and  having  entered  no  appearance, 
are  bound  by  all  the  proceedings  in  the  cause  (i) ;  and  it  appears  to 

(1)  See  the  23rd and2dth  General  Ordersof  August,  1841,  Ordiues Can.  171, 172. 
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Clarke 

r. 
Tipping. 


[  298  ] 


me,  that  the  defendant  is  protected  as  against  them,  and  not  liable 
to  be  sued  by  them  for  the  same  matter.  I  think,  therefore,  that 
the  defendant  is  not  entitled  to  object  to  the  constitution  of  the  suit 
for  want  of  parties ;  and,  for  the  purpose  of  preventing  any  injury 
to  the  creditors  themselves,  I  shall  insert  a  clause  in  the  decree,  to 
the  effect  that  it  is  made  without  prejudice  to  any  interest  which 
the  creditors  may  have,  in  any  sum  of  money  which  the  plaintiff 
may  recover  from  the  defendant  on  taking  the  accounts. 

An  account  must,  therefore,  be  taken  of  the  dealings  and  trans- 
actions between  these  parties,  and,  in  taking  the  accounts,  the 
defendant  must  have  all  just  allowances. 


1846. 
Jan.  12. 

BvlU  Omrt. 

Lord 

Lanodalk, 

M.R. 

[298] 


GIBSON  V.   HEWETT(i). 

(9  Beav.  293—294.) 

A  mortgagee,  against  whom  a  bill  was  filed  by  another  mortgagee  for 
redemption  and  foreclosure,  admitted  the  possession  of  voucherB  consisting 
of  bills  of  exchange  and  promissory  notes :  Held,  that  he  was  bound  to 
produce  them. 

This  bill  was  filed  by  Gibson  (a  mortgagee  under  Brown)  against 
Hewett  and  Ingledew,  who  were  also  mortgagees  under  Brown,  and 
against  Brown,  and  the  object  of  the  bill  was  to  ascertain  what  was 
due  to  Hewett  and  Ingledew,  and  for  redemption  and  foreclosure. 
It  was  stated,  that  of  the  defendant's  mortgages,  some  were  anterior 
and  others  subsequent  to  that  of  the  plaintiff. 

Hewett,  by  his  answer,  admitted  the  possession  of  documents 
relating  to  the  matter ;  but  he  *'  insisted,  that  he  was  not  bound  to 
produce  or  permit  an  inspection  of  the  documents  set  forth  in  the 
second  part  of  the  schedule,  inasmuch  as  they  constituted  his  title 
deeds,  evidence  and  vouchers." 

In  the  second  part  of  the  schedule  were  specified  a  number  of 
mortgages,  and  a  considerable  number  of  bills  of  exchange  and 
promissory  notes  of  Brown. 

Mr.  Turner  and  Mr.  J.  Anderson  moved  for  the  production  of 
all  the  documents,  except  the  mortgage  deeds  and  the  drafts  of  the 
mortgage  deeds,  the  production  of  which  they  did  not  insist  on. 

Mr.  WUlcock,  contra,  resisted  the  production  of  the  bills  of 


(1)  Mortgagees  claiming  under 
mortgages  made  since  the  31st  of 
December,  1881,  are  now  compellable 


to  produce  documents  under  s.  16  of 
the  Conveyancing  Act,  1881. — 0.  A.5j. 


VOL.  Lxxiii.]         1846.     CH.     9  BEAV.  293—294. 


368 


exchange  and  promissory  notes.  He  argued  that  *the  defendant 
was  not  bound  to  produce  his  title  deeds  and  evidences,  for  it  was 
a  settled  rule,  that  a  mortgagee  was  not  bound  to  produce  his 
securities,  so  as  to  enable  an  adverse  party  to  pick  holes  in  his 
title :  that  bills  of  exchange  and  promissory  notes  came  within  the 
protection,  as  it  might  happen,  that,  on  their  production,  some  of 
them  might  be  found  to  want  proper  stamps.  Secondly,  that  they 
were  the  defendant's  evidence,  and  from  their  nature  could  not 
assist  the  case  of  the  plaintiff. 

The  Master  of  the  Bolls  said  he  had  not  heard  anything  which 
precluded  the  plaintiff  from  having  an  inspection  of  the  bills  of 
exchange  and  promissory  notes,  and  he  ordered  their  production 
accordingly. 


Gibson 

ft, 

HBWKiT. 


♦294  1 


H0DGKIN80N  v.   COOPER. 

(9  Beav.  304—310 ;  S.  0.  15  L.  J.  Ch.  160 ;  10  Jur.  39.) 

Upon  the  sale  of  a  leasehold  for  lives,  expressed  to  have  been  granted  by 
a  corporation  in  consideration  of  the  surrender  of  a  prior  lease,  the  title  to 
the  surrendered  lease  must  be  shown. 

By  indenture,  dated  the  17th  of  July,  1815,  made  between 
St.  John's  Hospital,  Bath  (an  eleemosynary  corporation),  of  the 
one  part,  and  Henry  Enight  of  the  other  part,  and  which  contained 
no  recitals,  it  was  witnessed,  in  consideration  of  a  good  and  perfect 
surrender  made  to  the  said  hospital  of  the  premises  thereinafter 
demised,  and  of  the  term  or  estate  which  was  granted  therein  by 
the  same  hospital  to  Jane  Milsum  and  William  Cottell,  by  inden- 
ture of  lease  under  the  common  seal,  bearing  date  the  8th  day  of 
August,  1769,  for  the  lives  of  three  parties  in  the  said  indenture 
named,  and  the  life  of  the  longer  liver  of  them  (one  of  whom  was 
since  dead),  and  to  which  surrendered  estate  and  premises  the  said 
Henry  Enight  was  stated  to  be,  by  good  and  sufficient  conveyances 
and  assurances  in  the  law,  legally  entitled,  for  the  remainder  of 
the  estate  and  interest  thereby  granted,  and  also  for  the  other  con- 
siderations therein  stated,  the  said  corporation  demised  to  the  said 
Henry  Enighti,  his  heirs  and  assigns,  a  house  and  premises  situated 
in  Bath,  to  hold  the  same  for  the  lives  of  the  three  several  persons 
therein  named,  and  the  life  of  the  longest  liver  of  them,  at  the  rent 
and  subject  to  the  covenants  therein  mentioned. 

This  leasehold  interest  having  become  vested  in  the  plaintiffs, 


1846. 
Jan.  28. 

Bolls  CouH, 

Lord 

Lanodale, 

M.R. 

[304  ] 


364  1846.     CH.    9  BEAV.  804—306.  lb.b. 

HoDOKiNHON  they,  in  1839,  agreed  to  8^1  it  to  the  defendants,  by  the  description 

Cooper.      of  all  that  dwelling  house,  &c.,  sitaate  &c.,  held  of  the  hospital  for 

three  lives,  of  37,  34,  and  32,  or  thereabouts,  at  a  rent  of  L ; 

[  ^^05  ]      i^nd  it  *was  stipulated  that  the  plaintiffs  were  not  to  be  called  on 

to  show  the  landlord's  title. 

A  bill  having  been  filed  for  specific  performance,  it  was  referred 
to  the  Master  to  inquire  whether  a  good  title  could  be  made. 

Before  the  Master,  it  was  objected  by  the  purchasers.  First,  that 
the  plaintiffs  ought  to  produce  and  show  a  good  title  in  Henry 
Knight  (the  lessee  mentioned  in  the  lease  of  the  17th  of  July,  1815), 
to  the  leasehold  interest  created  by  the  lease  of  the  8th  day  of 
August,  1769,  the  surrender  of  which  was  the  consideration  of  the 
lease  of  1815 ;  and,  2ndly,  that  the  defendants  were  entitled  to 
evidence  of  a  title  for  sixty  years  last  past  to  the  leasehold  premises, 
the  last  lease  being  a  renewed  lease,  under  the  corporation  therein 
mentioned,  in  consideration  of  a  former  subsisting  lease. 

The  Master  allowed  the  objections  and  reported  against  the  title. 

The  plaintiffs  took  exceptions  to  the  report,  which  now  came  on 
for  argument. 

Mr.  Kindersley  and  Mr.  Adams,  for  the  plaintiffs,  in  support 
of  the  exceptions.  By  the  agreement,  the  plaintiffs  contracted  to 
sell  to  the  defendants  certain  property,'  held  under  a  specific  lease 
from  certain  parties  mentioned  in  the  agreement,  they  are  not, 
therefore,  bound  to  show  any  title  to  the  property,  except  to  the 
very  lease  agreed  to  be  sold. 

It  is  the  constant  practice  of  eleemosynary  corporations  to  pat 
in  new  lives,  from  time  to  time,  and  to  grant  a  new  lease,  upon 
[  •30«  J  having  a  surrender  of  the  old  *one.  If  the  reference  in  the  lease 
of  1815  to  the  lease  of  1769  makes  it  necessary  to  go  back  to  the 
lease  of  1769,  then,  in  all  probability,  the  lease  of  1769  will  be 
found  to  refer  to  some  prioi'  lease,  which,  upon  the  same  principle, 
the  plaintiffs  must  show  a  title  to,  and  in  the  end,  a  vendor  might 
be  obliged,  by  such  a  rule,  to  carry  back  his  title  for  centuries. 
The  difficulties  would  become  insuperable,  and,  on  the  ground  of 

convenience,  such  a  doctrine  ought  to  be  rejected. 

***** 

Mr.  Turner,  Mr.  Woody  and  Mr.  Maiins  for  the  defendants: 
The  statement  in  the  lease  of  1815,  of  the  existence  of  the  lease 
of   1769,  gives  notice  to  the  purchaser  of  its  contents  and  all 
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equities  attached  to  it.    It,  therefore,  becomes  the  root  of  the  title,  Hodgkinson 

and  the  eqaitable  right  to  it  must,  therefore,  be  shown.  Cooper. 

*  •  •  *  • 

In  Cappin  v.  Femyhough  (i)  a  tenant  for  life  of  a  prebendal  lease 
for  twenty-one  years,  asaally  renewable  every  seven  years,  had 
taken  a  renewal  in  his  own  name,  which  recited,  among  other 
considerations,  the  surrender  of  the  former  lease.  He  afterwards 
mortgaged  the  premises,  as  his  own  property,  to  the  defendant 
Brown.  Upon  a  bill  filed  by  the  remainderman,  it  was  held,  that 
Brown  the  mortgagee  was  affected  with  notice  of  the  plaintiff's 
title,  and  he  was  ordered  to  convey  the  estate  accordingly. 

The  lease  of  1815  states,  that  Enight  was  legally  entitled,  that 
seems  to  imply  that  he  was  not  equitably  entitled. 

It  is  the  settled  rule  of  Conveyancers  to  require  a  sixty  years'        [  sos  ] 
title,  even  of  leaseholds,  and  the  statute  referred  to  has  not  in  any 
way  affected  that  rule  :  Cooper  v.  Emery  (2). 

Mr.  Kindersley,  in  reply  : 

Coppin  V.  Femyhough  does  not  show  that  a  purchaser  is  entitled 
to  a  sixty  years'  title,  or  a  title  anterior  to  the  lease  he  has 
purchased,  but  that  the  recital  of  one  lease  in  the  subsequent 
one  is  notice  of  the  contents.  The  purchaser  might  be  entitled 
to  the  production  of  the  lease  of  1769,  but  it  is  quite  another  thing 
to  say,  he  is  entitled  to  a  full  deduction  of  the  title  to  it.  The  mere 
production  of  that  lease  has  never  been  req.uired. 

Thb  Master  of  thb  Bolls  :  I 

Owners  of  property  of  this  description  are  in  a  very  unfortunate 
situation ;  and  are  exposed  to  difficulties  in  selling,  which  ordinary 
vendors  are  not  subject  to.  I  regret  it ;  but  I  have  no  power  or 
authority  to  remedy  the  inconvenience,  my  only  duty  being  to 
apply  the  established  rules  of  law  to  the  cases,  which,  from  time  to 
time,  come  before  me. 

The  plaintiffs  in  this  case  filed  their  bill  for  the  specific 
performance  of  an  agreement,  and  the  ordinary  reference  was 
made  to  the  Master,  to  inquire  if  they  were  able  to  make  a  good 
title.  The  title  which  they  allege  is,  that  they  are  assignees  of  the 
grantees  for  lives  of  these  premises,  held  under  a  corporation,  and 
the  first  deed  they  produce  is  the  deed  of  1815,  by  which,  in 
consideration  of  the  surrender  of  a  former  *lease,  the  corporation  [  *809  j 
(1)  2  Br,  C.  C.  291.  (2)  65  E.  R.  413  (1  Ph.  388). 
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HoDOKiN  granted  to  Knight  and  his  heirs,  the  house  in  question,  for  certain 
coopBB.      lives. 

It  seems,  that  the  plaintiffs  have  regularly  deduced  their  title 
from  that  lease,  so  that  they  may  be  said  to  have  such  title  as 
Knight  had  under  the  grant;  but  it  appears  that  the  grant  was 
made,  in  consideration  of  the  surrender  to  the  corporation  of  a 
former  lease  granted  by  them  in  August,  1769- 

It  is  said,  that  in  deducing  the  title  to  a  leasehold  property  of 
this  kind,  the  title  of  the  lessee  to  the  surrendered  lease  is  to  be 
considered  part  of  the  title  of  the  lessee  to  the  renewed  lease ;  and 
that,  although  there  would  have  been  a  good  title  in  the  present 
plaintiffs,  if  the  lessors  had  made  the  grant  without  any  mention  of 
any  former  lease,  yet  that,  when  you  find  the  lease  was  granted,  in 
consideration  of  the  surrender  of  the  former  existing  lease,  the  title 
to  the  surrendered  lease  is  to  be  taken  into  consideration,  and  yon 
must  go  further  back  in  deducing  the  title.  It  is,  therefore,  said, 
that  the  title  of  Knight,  as  surrenderor  of  the  old  lease,  is  part  of 
the  title  now  under  consideration. 

It  has  been  also  argued  here,  and  I  have  heard  nothing  to  the 
contrary,  that,  when  you  have  a  grant  to  a  man  and  his  heirs  for 
lives,  the  title  must  be  made  out,  in  the  same  way  as  the  title  to 
the  property  held  in  fee-simple ;  and  I  am  very  much  afraid  that 
one  of  the  objects  of  the  Legislature  in  passing  the  Act  of  Limita- 
tion referred  to,  namely,  that  of  shortening  the  period  of  dedacing 
titles,  has  not  been  effected,  in  consequence  of  the  construction  pat 
upon  that  statute. 

We  have,  therefore,  k)  consider  the  title  of  Knight  to  the  lease 
surrendered,  which  connects  the  previous  title  with  the  subsequent 
[  *310  ]  lease  of  1815 ;  and  all  we  haye  *is  this  :  the  fact  that  he  was  con- 
sidered by  the  lessors  entitled  to  a  legal  right  to  the  surrendered 
lease,  and  to  the  possession.  There  is  nothing  more,  and  this  is 
not  enough.  It  appears  from  the  lease  of  1815,  that  there  was  a 
former  lease,  and  between  the  grant  of  the  first  and  second  leases 
there  was  a  period  of  about  forty-six  years,  and  nothing  is  stated  of 
what  was  done  during  that  period. 

It  may  be  possible,  that  the  vendors  might  be  obliged  to  go  to  r 
very  great  and  unreasonable  extent  if  the  same  rule  be  followed  ap. 
and  it  may  happen,  that  leases  prior  to  the  lease  in  question  may 
be  so  connected  with  leases  preceding  them,  that  it  may  be  found 
impracticable  to  make  out  the  title ;  but  that  by  no  means  neces- 
sarily tollows,  for  when  you  go  to  a  certain  extent  back,  the  Court 
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necessarily  resorts  to  favourable  presumptions,  arising  from  the  Hodgkinson 
facts  brought  before  it. 

My  opinion  is,  that  the  plaintiffs  are  bound  to  make  out  some 
title  in  Enight,  the  surrenderor  of  the  former  lease ;  and,  that  it 
would  not  be  consistent  with  my  duty  to  disturb  the  Master's 
report,  finding  that  a  good  title  has  not  been  made  out.  The 
exceptions  must  be  overruled. 

If  the  vendors  think  they  can  remove  the  difficulty,  I  should  be 
inclined  to  attend  to  a  proper  application  to  enable  them  to 
complete  their  title. 

Mr.  KindersUy : 
AH  we  have  at  present  is,  the  lease  of  1769. 

Thb  Master  of  the  Bolls  : 

I  do  not  think  that  sufficient ;  you  may  present  a  petition  (i),  if 
you  find  that  you  are  able  to  deduce  the  title  to  the  surrendered 


MARQUIS  OF  BUTE  v.  HABMAN. 

(9Beav.320— 323.) 

A  bequest  was  made  to  A.  for  life,  with  remainder  to  her  children  who 
should  attain  twenty-five,  with  a  clause  for  maintenance  during  minority, 
and  for  accumulation  of  surplus  income :  Held,  that  the  gift  to  the  children 
was  Toid  for  remoteness. 

The  testator  bequeathed  to  trustees  50,000Z.,  in  trust  for  Lady 
Pole  for  life,  and  after  her  decease,  upon  trust  to  assign,  transfer, 
and  make  over,  the  same  securities,  unto  or  equally  amongst  such 
child  or  children  of  her  his  said  niece,  Dame  Henrietta  Pole,  as 
should  attain  the  age  of  twenty-five  years,  or  being  a  daughter  or 
daughters,  should  marry  under  that  age  with  the  consent  of  their 
parents  or  of  the  survivor,  or  of  their  respective  guardian  or 
guardians ;  the  right  or  share  of  such  child  or  children,  respec- 
tively, to  be  a  vested  interest,  and  transmissible  to  his,  her,  or  their 
personal  representatives,  notwithstanding  his,  her,  or  their  subse- 
quent death  in  the  lifetime  of  his  said  niece,  Dame  Henrietta  Pole. 
And  he  thereby  gave  his  said  trustees,  respectively,  full  power  and 
authority,  during  *the  minority  of  the  said  children,  or  until  the 
marriage  of  the  daughters,  respectively,  with  such  consent  as  afore- 
said, to  pay,  apply,  and  dispose  of  all  or  any  part  of  the  income  of 

(1)  As  in  Sidtbotham  v.  BarringUm,  4  Beav.  110.    See  52  E.  E.  at  p.  21d. 
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RolU  Court, 

Lord 
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Marquis  op  hie,  her,  or  their  expectant  share  or  shares,  of  and  in  the  said 
Rdte 
r,  secarities,  in,  for,  or  towards  his,  her,  or  their  respective  main- 

Harmax.  tenance  and  education.  And  as  to  any  sarplus  of  any  Bucb 
respective  income,  to  invest  the  same,  from  time  to  time,  in  like 
securities,  together  with  the  interest  of  the  accumulations;  and 
to  stand  possessed  of  all  such  accumulated  securities,  in  trust  for 
the  person  or  persons  who  should  be  ultimately  entitled  to  the 
principal  from  whence  the  respective  accumulations  should  arise. 
And  in  case  there  should  be  no  son  of  her,  his  said  niece,  who  should 
attain  the  age  of  twenty-five  years,  nor  any  daughter  of  her,  his 
said  niece,  who  should  attain  that  age,  or  marry  with  such  consent 
as  aforesaid,  then  he  directed  that  his  said  trustees  should  stand 
possessed  of,  and  interested  in  the  said  securities,  so  to  be  pur- 
chased as  last  aforesaid,  and  all  accumulations  thereof,  in  trust  for 
his  said  niece.  Dame  Henrietta  Pole,  and  her  executors,  adminis- 
trators, and  assigns. 

Lady  Pole  had  three  children,  and  the  first  question  was,  whether 
the  gift  to  such  of  the  children  as  should  attain  twenty-five,  was  or 
not  void  for  remoteness. 

Mr.  Kindersley  for  the  plaintiff. 

Mr.  C.  P.  Cooper,  Mr.  Turner,  Mr.  Roupell,   Mr.  TennanU 
Mr.  Hetherington,  Mr.  Trevienheere,  and  Mr.  Foster,  for  other  parties. 

Davies  v.  Fisher  (i)  and  Newman  v.  Newman  (2)  were  referred  to. 

[  322  ]  The  Master  of  the  Rolls  said  he  could  hardly  doubt  of  the 

invalidity  (8)  of  the  gift. 


1846. 
March  16. 

.  UolU  Qmrt. 

Loid 

Lanodale, 

M.R. 

[324] 


GLENDENING  v.  GLENDENING. 

(9  Beav.  324—327.) 

The  word  **  money,"  by  itself,  in  a  will,  means  money  strictly  and 
nothmg  else,  but  when  used  in  connexion  with  other  words,  it  may  hare 
a  much  more  extended  signification. 

A  testator  bequeathed  to  his  wife  the  interest  of  his  money  and  theufie  of 
his  goods  for  life ;  at  her  death  he  gave  certain  legacies  and  the  remainder 
of  his  property  to  his  brothers  and  sisters :  Held,  that  the  widow  ▼« 
entitled  to  the  residue  for  life. 

The  testator  bequeathed  as  follows  :  "  I  bequeath  to  my  wife  the 
interest  of  my  money,  and  the  use  of  my  goods  for  her  life ;  at  her 

(1)  59  E.  E.  468  (5  Bear.  201).  printed  here  instead  of  the  word  "in- 

(2)  51  B.  R.  206  (10  Sim.  51).  validity."    The  invalidity  of  the  gift  i« 

(3)  In  the  original  report  the  word  pointed  out  in  a  note  in  16  Beay.  at 
"  validity  "  was  by  a  clerical  mistake  p.  168. — O.  A.  S. 
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death,  I  wish  2002.  to  be  given  to  the  Lord's  poor  of  Salem  Chapel  Glrhdekimo 
Court,  Wardour  Street,  Soho ;  lOW.  to  St.  George's  Hospital ;  qlbndeniko. 
low.  to  the  St.  Marylebone  New  Alms  Houses ;  1501.  to  my  poor 
relations  at  Essenden,  and  the  remainder  of  my  property  to  be 
equally  divided  between  my  brothers  and  sisters ;  my  wardrobe  to 
be  equally  divided  between  my  brothers.  5th  of  September,  1887. 
James  Glbndening." 

The  testator  died  in  1848,  and  the  principal  part  of  his  property 
consisted  of  money  in  the  funds.  The  remainder  of  his  property 
consisted  of  about  502.  cash,  and  a  few  chattels. 

Mr.  C.  P.  Cooper  and  Mr.  Shebbeare  for  the  widow  : 

The  testator  intended  to  give  the  income  of  the  whole  of  his 
property  to  his  wife.  The  word  "  money  "  will  pass  stock  in  the 
lands.  In  Rogers  v.  Thomas  (i),  the  bequest  was  of  "all  which 
might  remain  of  her  money  after  her  lawful  debts  and  legacies  were 
paid,"  and  it  was  held  that  the  residuary  estate  passed.  So,  in 
Dmcson  v.  Gaskoin  (2),  the  residuary  personal  estate  was  held  to 
pass  by  the  words,  "whatever  remained  of  money."  Again,  the 
word  "  goods"  is  sufficient  to  pass  the  residue:  Kendall  v.  Kendall  (3). 
Here  it  is  ^evident,  that  the  testator  intended  the  widow  to  enjoy  L  *325  ] 
every  thing  for  life ;  for,  until  her  death,  there  is  no  gift  over. 
The  state  of  the  assets  are  such,  that  if  the  word  "  money  "  be 
confined  to  mere  ready  money,  there  will  not  be  sufficient  to 
provide  for  the  legacies  payable  on  the  widow's  death. 

The  construction  contended  for  by  the  defendants  would  give  the 
widow  an  income  of  no  more  than  50  shillings  a  year. 

Mr.  Kindersley  and  Mr.  Campbell  for  the  brother  and  sister : 

Neither  the  word  **  money  "  nor  the  word  "  goods  "  will,  of  itself, 
pass  money  in  the  funds  or  residue,  unless  there  be  something  in 
the  will  to  extend  its  natural  meaning  :  Kendall  v.  Kendall  (4). 
Here  there  is  a  gift  to  the  widow  for  life,  expressly  limited  to  the 
interest  of  the  testator's  money,  and  the  use  only  of  his  goods, 
evidently  meaning  household  furniture.  After  this,  there  is  a 
distinct  and  immediate  gift  of  the  "  remainder  of  his  property  "  to 
his  brothers  and  sisters.  The  wardrobe,  which  would  not  be  a 
very  appropriate  gift  to  the  wife,  is  given  at  once  to  the  brothers. 
This  aids  our  construction. 

(1)  44  B.  E.  173  (2  Keen,  8).  '   (4)  28  fi.  B.  125  (4  Buss.  360),  and 

(2)  44  B.  B.  176  (2  Keen,  14).  see  WiUU  ▼.  Plaskett,  55  B.  B.  54  (4 

(3)  28  B.  B.  125  (4  Buss.  360).  Beav.  208). 

B.R. — VOL.  LXxni.  24 
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OLKKDKriNo      The  state  of  a  testator's  property  is  never  referred  to  in  aid  of 

Glbndbkthg.  ^^6  constmction  of  a  will  of  personalty,  because  the  will  speaks  at 

the  death  of  the  testator  ;  and  when  a  testator  makes  his  will,  it  is 

uncertain  what  the  state  of  his  property  may  be  at  his  decease : 

Gosden  v-  DotteHU  (i). 

r  32^  J       The  Master  of  the  Bolls  : 

In  construing  wills,  the  Court  endeavours  to  give  such  a  con- 
struction to  the  words  as  will  make  the  whole  context  consistent 
with  the  apparent  general  intention  of  the  testator. 

In  this  case,  it  appears  clear  that  this  testator  intended  to 
dispose  of  the  whole  of  his  property  by  his  will.  He  has  specified 
particular  portions  of  it  only,  namely,  his  money,  his  goods,  and  his 
wardrobe,  but  he  has  also  used  the  general  word  *'  property,**  and  it 
seems  plain  he  intended  to  dispose  of  the  whole.  He  gives  the 
interest  of  the  money  and  the  use  of  his  goods  to  his  wife  for  life; 
and  at  her  death,  he  gives  certain  pecuniary  legacies,  and  he  gives 
the  remainder  of  his  property  to  his  brothers  and  sisters.  What  is 
the  time  to  which  he  here  refers  ?  I  think,  that  looking  at  the 
structure  of  this  will,  it  refers  to  the  wife's  death. 

That  the  will  is  not  quite  consistent  is  evident.  He  gives  the 
remainder  of  his  property,  and  afterwards  his  wardrobe:  so  that 
the  wardrobe  was  not  comprised  in ''  t\\e  remainder  of  his  property/' 
but  it  was  a  sort  of  property  which  the  wife  would  not  require  after 
his  death,  and  therefore  everything  except  the  wardrobe  is  given  to 
the  wife  for  life.  That  seems  the  most  consistent  interpretation  of 
the  wUl. 

None  of  these  cases  are  perfectly  clear.  Consistently  with  the 
ordinary  mode  of  expression,  an  extended  meaning  may  be  given  to 
the  word  "  money."  We  hear  persons  daily  talking  of  their  money 
in  the  funds,  meaning  thereby  perpetual  Government  annuities; 
and  the  term  money  has  acquired  a  popular  meaning  in  many 
other  like  cases.  I  agree,  that  if  you  take  the  word  "  money** by 
[  •SST  I  itself,  it  means  money  in  its  strict  ^sense,  and  nothing  else;  bnt 
when  used  in  connexion  with  other  words,  it  may  have  a  much  more 
extended  signification.  There  is  nothing  new  in  that  construction 
of  the  word,  for  in  the  old  Boman  law,  the  word  '*pectmic''  was 
held  to  pass  property  of  every  description. 

I  am  of  opinion  that  the  widow  is  entitled  to  this  property 
during  her  life. 

vP  ;J6R.  R,  244  ,1  Mt.  &  £L  p.  59}. 
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FARRANT  v.  NICHOLS. 

(9  Beav.  327—331 ;  8.  0.  15  L.  J.  Ch.  259.) 

The  word  "issue"  may  be  restricted  so  as  to  mean  children,  and 
conversely  the  word  *'  children  "  may,  from  the  context,  be  enlarged  so  as 
to  be  construed  **  issue; "  each  case  depends  on  the  peculiar  expressions 
used,  and  the  structure  of  the  sentences.  If  the  case  be  doubtful,  the 
Court  prefers  that  construction  which  will  most  benefit  the  testator's 
family,  on  the  supposition  that  this  must  more  nearly  correspond  with  his 
intention. 

The  testator,  by  his  will  dated  in  1798,  directed  the  rest  and 
residue  of  his  estate  and  effects  to  be  held  in  trust  for  his  three 
daughters,  Mary,  Elizabeth,  and  Fanny,  one  moiety  of  their 
respective  shares  to  be  transferred  to  each  on  attaining  twenty- 
three.  And  as  to  the  other  moiety,  to  pay  the  interest  to  his 
daughters  during  their  lives;  and  from  and  after  the  respective 
deceases  of  his  said  daughters,  then  that  his  trustees,  &c.  should 
stand  possessed  of  and  interested  in  the  said  respective  moieties  of 
his  said  daughters,  of  and  in  the  said  trust  monies,  stocks,  funds, 
and  securities,  in  trust  for  all  and  every  the  respective  issues  of  his 
said  daughters,  whether  sons  or  daughters,  living  at  the  time  of  the 
respective  deceases  of  his  said  daughters,  in  equal  shares  and  pro- 
portions, and  to  be  paid  and  payable,  if  sons,  on  their  attaining 
their  respective  ages  of  twenty-one  years,  and  if  daughters,  at  their 
respective  ages  of  twenty-three  years.  But  if  any  or  either  of  his 
said  daughters  should  depart  this  life  without  leaving  any  such 
issue,  or  having  left  any  issue,  all  such  issue  should  happen  to 
depart  this  life  before  attaining  their  respective  *ages  of  twenty-one 
years,  being  sons,  and  being  daughters,  their  respective  ages  of 
twenty-three  years,  then  upon  trust  that  his  trustees,  &c.,  should 
stand  possessed  of  the  part  or  share,  or  proportion,  parts,  shares, 
or  proportions,  of  his  said  daughter  or  daughters,  who  should 
depart  this  life  without  leaving  any  issue,  or  having  left  any  issue, 
such  issue  should  not  live  to  attain  a  vested  interest  of  and  in 
such  trust  monies,  stocks,  funds,  and  securities,  and  the  interest, 
dividends,  and  annual  proceeds  thereof,  in  trust  for  his  surviving 
daughter  or  daughters  and  their  respective  issues ;  and  to  be  paid, 
assigned,  and  transferred  to  them,  at  the  times  and  in  the  same 
manner  as  their  original  parts,  shares,  and  proportions,  of  and  in 
the  said  trust  monies,  stocks,  funds,  and  securities,  would  become 
payable,  assignable,  and  transferable. 

Provided  always,  that  if  all  his  said  three  daughters  should 
depart  this  life  without  leaving  any  issue,  or  having  left  any  issue, 

24—2 
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Molls  Cowrt, 

Lord 
Lakodalb, 
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Farrakt     all  such  issue  should  depart  this  life  before  attaining  a  vested  or 

Nichols,     transferable  interest  in  such  trust  monies,  &c.,  then  he  willed  and 

directed,  that  the  trustees,  &c.,  should   stand   possessed  of  the 

trust  monies,  stocks,  funds,  or  securities,  in  trust  for  his  next 

of  kin. 

The  testator's  daughter,  Mary,   died    in    1845,   leaving  three 
children  and  ten  grandchildren   surviving  her.      She   had  had 
another  child  who  had  pre-deceased  her,  leaving  two  children, 
6.  H.  Nichols  and  Ella  Nichols. 
The  question  was,  as  to  the  meaning  of  the  word  '*  issue.*' 

Mr.  RoupeU  and  Mr.  Campbelly  for  the  plaintiffs : 

Though  the  word  ''issue"  will  comprehend  all  descendants, 
[  *829  ]  *yet,  upon  the  particular  words  used,  it  may  be  confined  to 
children :  Sibley  v.  Perry  (i).  Here  the  testator  has  pat  his 
own  construction  on  the  word,  and  has  defined  the  meaning  of 
the  expression  to  be  ''sons  or  daughters."  The  subsequent 
expressions  cannot  be  taken  as  extending  the  previous  restricted 
sense  of  the  word. 

Mr.  Kinderdey  and  Mr.  Waley,  for  the  children,  G.  H.  Nichols 
and  E.  Nichols,  contended  that,  as  issue  living  at  the  death  of  the 
mother,  they  were  entitled  to  participate  in  the  fund.  Thej 
argued,  that  the  word  *'  issue "  was  unrestricted,  and  the  other 
words,  "sons  or  daughters"  were  equally  so,  for  whether  children 
or  grandchildren,  they  were  still  sons  and  daughters.  That  the 
words  sons  and  daughters  were,  therefore,  equivalent  to  '*  males 
or  females."  That  even  the  word  "  children  "  might  be  extended 
to  mean  grandchildren:  Oale  v.  Bennet(i).  That  their  construc- 
tion was  clear  from  the  gift  over  on  failure  of  "  any  issue," 
which  showed  that  the  testator  did  not  intend  that  the  property 
should  go  over,  until,  all  the  issue  of  his  daughters  had  been 
exhausted.  That  the  Court  would  give  such  a  convenient  con- 
struction to  the  words,  as  to  make  the  provision  extend  to  all 
the  family. 

Mr.  Roupellf  in  reply. 

The  Master  of  the  Bolls: 
In  ascertaining  the  true  effect  and  meaning  of  a  will,  you  are  to 

(1)  6  B.  E.  183  (7  Ves.  522).  (2)  Amb.  681. 


roL.  Lxxni.]        1846.     CH.     9  BEAV.  829—881.  878 

look,  not  at  particular  words  only,  bat  yoa  must  have  regard  to  the     Fasrakt 
whole  context,  and  see  how  *far  the  particular  words  are  affected  by     kiohols. 
the  other  expressions  in  the  same  will.     This  is  constantly  done  in       [  *330  ] 
endeavouring  to  ascertain  the  effect  of  the  words  ''issae"   and 
**  children."    The  word  "  issue  "  may  be  restricted  so  as  to  mean 
children ;   and,  conversely,  the  word  "  children  "  may,  from  the 
context,  be  enlarged  so  as  to  be  construed  "issue*'  generally. 
Each  case  depends  on  the  peculiar  expressions  used,   and  the 
structure  of  the  sentences ;  but  if  the  case  be  doubtful,  the  Court  so 
far  as  it  can  will  prefer  that  construction  which  will  most  benefit 
the  testator's  family  generally,  on  the  supposition  that  this  must 
more  nearly  correspond  with  his  intention. 

In  this  particular  case,  the  trust  is  declared  ''  for  all  and  every 
the  respective  issues  of  his  said  daughters,  whether  sons  or 
daughters,"  &c.  &c. 

On  the  meaning  of  these  words,  standing  by  themselves,  I  can 
have  no  doubt ;  the  testator  speaks  of  the  issue  of  his  daughters 
"  whether  sons  or  daughters."  The  subsequent  words  "  such  issue  " 
is  a  relative  expression,  and  the  general  rule  is  to  go  back  to  the 
last  antecedent,  and  we  there  find  the  "  issue  "  limited  to  **  sons  or 
daughters."  I  think  that  the  testator  must  be  understood  to  have 
put  his  own  construction  on  the  word  ''  issue,"  and  to  mean  the 
"  sons  or  daughters  "  of  his  daughters. 

It  is  said,  that,  from  the  context,  I  am  to  collect  a  different 
meaning ;  that  the  expression  ''  sons  or  daughters  "  is  not  used  in 
its  ordinary  sense,  and  confined  to  the  first  stage  of  the  issue  of 
the  daughters ;  but  must  mean  something  more  general,  namely, 
"males  or  females."  These  words,  "sons  or  daughters,"  would 
not  then  have  any  restrictive  effect,  and  the  word  "  issue"  *would  be  [  •381  ] 
left  in  its  original  large  signification.  The  effect  would  be  to  strike 
out  the  words  "  whether  sons  or  daughters  "  altogether. 

Then  comes  the  argument  from  the  gift  over,  on  the  daughters 
dying  without  leaving  "  any  issue."  That  is  the  most  important 
argument;  but  I  do  not  think  it  is  capable  of  being  sustained, 
because  the  testator  in  using  the  word  "  issue "  has  expressed 
himself  very  vaguely.  He  speaks  of  "issue,  whether  sons  or 
daughters,"  and  afterwards  "such  issue"  and  "any  issue;"  and 
I  think  he  refers  to  some  antecedent  meaning,  namely,  the  issue 
restricted  to  sons  or  daughters. 

I  am  of  opinion  that  the  restriction  put  on  the  words,  in  the 
first  instance,  is  not  enlarged  by  the  subsequent  expressions ;  and 
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[R.R. 


Farrant 

r. 

NiOHOLS. 


the  declaration  of  the  Court  must,  therefore,  be  in  favour  of  the 
restricted  sense.  The  effect  is,  to  deprive  two  of  the  parties  of  that 
share  to  which  their  mother,  if  she  had  lived  a  little  longer,  would 
have  been  entitled. 


1846. 
Juns  2,  S. 

Rolls  Court. 

Lord 

Lanodalb, 

M.B. 

[333] 


MAETIN  V.  SEDGWICK  (1). 

(9  Beav.  333—339;  S.  C.  10  Jur.  463.) 

On  a  question  of  priority  of  incombranoes  on  shares,  notice  to  one  of  a 
Joint  Stock  Company  is  not  notice  to  the  Company. 

A.  held  shares  as  trustee  and  executed  a  declaration  of  trust,  but  no 
notice  was  given  at  the  offioe  of  the  Company.  A.  afterwards  moitgaged 
his  shares  to  secure  his  private  debt.  Notice  of  this  mortgage  was  given 
to  the  Company,  and  was  entered  in  their  books :  Held,  that  the  mortgagee 
had  priority  over  the  cestui  que  trust. 

The  Bock  Life  Assurance  Company  was  a  proprietary  Joint 
Stock  Company,  established  by  deed  in  1807,  by  the  stipdations  in 
which  every  proprietor  was  under  an  obligation  to  keep  on  foot 
assurances  in  the  Company,  to  the  extent  of  52.  on  each  share  held 
by  him  in  the  capital  of  the  Company.  In  1822,  John  Sedgwick 
was  insured  in  the  Company  to  the  extent  of  2,000Z.,  which  enabled 
him  to  hold  400  shares  in  the  Company  though  he  possessed  none. 
At  the  same  time,  Bobert  B.  Dunlop  being  desirous  of  increasing 
the  number  of  his  shares  without  increasing  his  insurance,  arranged 
with  John  Sedgwick  to  purchase  200  shares  and  transfer  them  into 
the  name  of  John  Sedgwick  as  his  trustee.  This  was  accordingly 
done,  and  on  the  6th  of  November,  1822,  Sedgwick  gave  Danlop  a 
written  declaration  that  he  held  them  in  trust.  No  notice  was  ever 
given  to  the  Bock  Office  of  the  declaration,  or  of  the  nature  of  the 
transaction,  but  Sedgwick  remained  the  ostensible  owner  of  the 
shares,  received  the  dividends,  and  accounted  for  them  to  Danlop. 

After  this,  in  August,  1888,  Sedgwick  mortgaged  the  200  shares 
to  Mrs.  Sutherland  for  securing  6001.,  and  notice  of  the  assignment 
was,  three  days  after,  given  to  the  Bock  Office,  and  entered  in  their 
books.  Further  advances  were  afterwards  made  to  Sedgwick  by 
Mrs.  Sutherland  on  the  security  of  the  shares  and  other  property; 


(1)  Dissented  from,  Sodite  Q4nSrale 
de  Paris  v.  Tramways  Union  Co,  (1884) 
14  Q.  B.  Div.  424,  64  L.  J.  Ch.  177,  52 
L.  T.  912  (affd.  11  App.  Cas.  20). 
Whether  the  rule  in  Dearie  v.  Hall  had 
any  application  to  shares  in  Companies 
tmder  the  old  law  may  possibly  be  open 
to  question,  notwithstanding  Murray 


V.  Pinkett,  69  B.  R.  191  (12  CI.  &  Fin. 
764)  (in  which  judgment  was  delivered 
in  August,  1846),  but  that  rule  has  do 
application  to  shares  in  modem  Com- 
panies, which  are  forbidden  to  recog* 
nise  any  equitable  claims  on  their 
shares. — 0.  A.  S. 
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and  notice  was  given  to  the  Office.     By  subsequent  arrangements       Martin 
between  them,  some  part  of  the  property  included  in  the  security    sedowick. 
was  realised,  and  the  mortgage  debt  became  reduced.  [  334  ] 

Sedgwick  became  insolvent,  and  the  fraud beingdiscovered,  the  suit 
was  instituted  by  the  representatives  of  Mrs.  Sutherland,  against  the 
representatives  of  Dunlop  and  others,  for  the  purpose  of  establishing 
the  priority  of  Sutherland  over  Dunlop,  and  to  obtain  payment. 

3/r.  Turner  and  Mr.  Stevens,  for  the  plaintiffs : 

Dunlop  neglected  to  give  notice  of  the  trust  in  his  favour,  and 
Mrs.  Sutherland  having  first  given  notice,  obtained  thereby  priority 
over  him:  Dearie  v.  Jfott  (1),  Loveridge  v.  Cooper  {2) ^  Foster  v. 
BlacksUme  (a),  EUy  v.  Bridges  (4).     ♦     ♦     * 

By  the  negligence  of  Dunlop,  Sedgwick  was  enabled  to  practise  a 
frauds  which  no  prudence  or  caution,  on  the  part  of  persons  dealing 
with  him,  could  have  protected  them  from;  Mrs.  Sutherland 
therefore  has  a  better  equity. 

Mr.  Teed  and  Mr,  Hargrave,  for  a  subsequent  incumbrancer. 

Mr.  Gaselee  for  the  Bock  Company  submitted,  whether,  in  the 
absence  of  Sedgwick,  who  was  out  of  the  jurisdiction,  *there  could       i  *^^^  ] 
be  a  sale  of  the  shares  as  asked  by  the  plaintiffs. 

Mr.  Kindtrsley  and  Mr.  Heatlifield,  contra,  for  the  parties 
representing  Dunlop,  argued,  first,  that  the  assignment  of  1888 
was  insufficient  in  form;  it  purported  to  assign  ''all  those  200 
shares  of  him,  the  said  J.  Sedgwick,"  then  standing  in  his  name, 
withoat  specifying  the  numbers. 

(The  Mastek  of  the  Bolls  :  But  it  appears  from  the  evidence 
he  had  no  others.) 

Secondly,  that  the  subsequent  dealings  between  Mrs.  Sutherland 
and  Sedgwick  so  varied  the  nature  of  the  transaction  and  the 
situation  of  the  parties,  as  to  destroy  the  effect  of  the  notice  to  the 
Company. 

Thirdly,  that  the  technical  and  modem  doctrine  of  notice  did 
not  apply  to  this  case.  [On  this  point  they  cited  Pinkett  v. 
Wright  i^).] 

(1)  27  K.  R  1 ;  Pref.  y.  (3  Rubs.  1).  486). 

(2)  27  R.  R.  1  (3  Eu88.  30).  (5)    2  Hare,    p.     137,    afterwards 

(3)  39  R.  B.,  24  {f  My.  &  K.  297;  aflftrmed  by  the  House  of  Lords  on 
9  Bligh,  332).  the  13th  of  August,  1846,  and  reported 

(4)  60  R  E,  240  (2  Y.  &  C.  C.  C.  in  69  E.  R.  191  (12  CI.  &  Fin.  764). 
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Hartix  Mr.  Turner f  in  reply. 

r. 
Sbdowiok. 
[  836  ]       The  Master  of  the  Rolls  : 

This  is  one  of  those  unfortunate  cases,  where  the  Court  is  called 
on  to  determine,  which  of  two  innocent  persotis  is  to  bear  the  loss 
occasioned  by  a  very  serious  fraud  of  a  third  party. 

In  the  view  I  take  of  this  case,  I  may  assume  that  the  principal 
defendant  has  made  out  the  claim  which  he  alleges  by  his  answer. 
The  first  question  which  is  made  here  is  this,  whether,  inasmuch 
as  by  the  constitution  of  the  Company  a  shareholder  is  a  partner, 
and  as  by  the  ordinary  rule  of  law,  notice  to  one  partner  is  a  notice 
to  the  others,  it  must  not  be  assumed,  that,  at  the  time  when  the 
transfer  was  made  to  Sedgwick  upon  trust,  the  whole  Company  bad 
such  distinct  notice  of  the  creation  of  the  trust,  that  the  same  effect 
is  to  be  given  to  it,  as  if  there  had  been  a  regular  formal  notice 
given  in  the  usual  manner.  I  am  of  opinion  that  that  is  not  the 
case.  It  would  put  an  end  to  that  important  doctrine,  by  which 
security  is  afforded  to  assignments  accompanied  with  notice  to  the 
trustee  or  holder,  and  by  which  a  good  assignment  and  security  is 
effected  so  as  to  prevent  its  being  defeated  by  any  subsequent 
assignment.  There  was  nothing  to  hinder  Dunlop  from  giving  that 
notice,  which  would  have  perfectly  secured  him  against  any  subse- 
quent dealing  with  this  fund  by  Sedgwick.  That  notice  was  not 
given.  The  result  was,  that  these  200  shares  remained  standing 
in  his  name  in  the  books  of  the  Company  unfettered  by  any  such 
[  '337  ]  notice,  and  he  was  *left  entirely  at  liberty,  without  the  possibili^ 
of  any  other  parties  guarding  themselves  against  his  improper 
acts,  to  dispose  of  those  shares  in  any  manner  wBich  the  rales  of 
the  Company  allowed ;  and  so  he  continued.  It  is  alleged,  and 
proved  to  some  extent,  that  during  the  whole  period  which  elapsed 
from  the  time  of  this  transfer,  the  dividends  arising  on  the  shares 
were  paid  to  Dunlop.  Having  these  shares  standing  in  his  name 
unfettered,  and  being  the  apparent  owner,  he,  in  the  month  of 
August,  1888,  applies  to  Mrs.  Sutherland  for  a  loan  of  money, 
on  the  security  of  these  shares  alleged  to  be  his  own.  She  advanced 
the  money  to  him,  and  he  executed  the  assignment.  It  has  beeu 
ingeniously  argued,  that  from  the  nature  of  that  assignment,  and 
the  want  of  a  proper  specification  of  the  particular  shares  by 
numbers,  the  assignment  ought  to  be  held  inoperative  as  to  those 
particular  shares.  I  cannot  agree  with  that  argument,  for  Sedg- 
wick had  these  200  shares  and  no  others.     He  assigned  the  shares 
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of  him,  John  Sedgwick ;  and  it  is  very  true,  that  they  were  not  the  Martin 
shares  of  him  John  Sedgwick  absolutely :  they  appeared,  however,  sbdowick. 
in  the  books  to  be  his  shares,  though,  if  all  the  transactions 
relating  to  them  had  been  known,  it  would  have  appeared  that 
they  were  subject  to  the  equity  created  by  his  agreement  to  hold 
them  in  trust  for  other  persons,  although  this  had  not  been  stated 
in  such  a  manner  as  to  enable  any  other  person  to  know  it.  I  am 
of  opinion,  therefore,  that  they  passed. 

Immediately  after  the  assignment  had  been  made,  a  formal  notice 
of  it  and  of  its  purpose  to  secure  money  was  given  to  the  Company, 
and  entered  in  their  books.  By  that  means,  this  lady  did  guard 
herself  against  any  future  disposition  of  this  property  by  Sedgwick 
to  any  person  whatsoever.  She  afterwards  advanced  further  sums 
of  money,  and,  in  October,  1884,  the  whole  *amounted  to2,100Z.,  [  •338] 
and  other  property,  namely,  some  leaseholds,  policies  of  insurance, 
and  shares  in  another  office  were  then  included  in  the  security. 
Afterwards,  by  arrangements  between  her  and  Sedgwick,  (who  all 
the  time  appeared  to  her  to  be  the  absolute  owner,  and  appeared 
so  only  because  Mr.  Dunlop  had  omitted  to  place  any  thing  upon 
the  books  of  the  Company,  or  to  give  them  any  notice,)  some  part 
of  the  property  was  realized  and  applied  in  reduction  of  her  demand. 
She  had  a  perfect  and  just  right  to  do  so.  May  not  a  person  who 
advances  money  upon  security  to  a  person  who  seems  to  be  the 
owner  of  the  property  pledged,  make  arrangements  with  him  to 
dispose  of  part  of  the  property  and  apply  it  in  reduction  of  the 
debt  ?  Is  there  any  thing  to  hinder  it,  or  to  prejudice  the  right 
over  the  property  not  disposed  of  ?  If  any  notice  had  been  then 
given  of  the  claim  of  Mr.  Dunlop,  the  case  might  have  been  other- 
wise. He  might,  consistently  with  the  full  satisfaction  of  Mrs. 
Sutherland,  have  some  right  to  a  management  or  marshalling  of 
the  property  in  such  a  way  as  to  diminish  the  effect  of  the  fraud 
conunitted  by  Sedgwick.'  However,  there  was  no  notice,  and  the 
consequence  was,  there  was  nothing  to  fetter  Mrs.  Sutherland  and 
John  Sedgw^ick,  or  to  prevent  them  dealing  with  that  property 
in  such  a  way  as  might  be  agreed  upon  between  them.  Suppose 
the  principal  defendant  to  have  the  right  which  I  have  assumed 
him  to  have,  and  that  a  trust  were  created,  he  has,  in  consequence 
of  that,  a  right  to  ask  for  an  account  of  all  the  sums  of  money 
which  Mrs.  Sutherland  may  have  received  in  reduction  of  her 
demand.  He  may  have  a  right,  consistently  with  full  payment  to 
her,  to  insist  on  standing  in  her  place,  and  on  the  benefit  of  all  her 


378 


1846.    CH.     9  BEAV.  888—389. 


•R.R. 


Mabtin 

r. 

Skdowick. 
[  *3'd9  ] 


securities.  Something  of  that  sort  might  or  may  now  be  done ; 
but  I  apprehend,  in  this  state  of  things,  the  plainti£f  has  a  clear 
right  to  have  an  account  taken  of  what  remains  due  upon  those 
securities,  and  that  this  right  is  *to  be  now  maintained  in  prioritj 
to  the  right  which  is  claimed  by  the  principal  defendant,  supposing 
that  right  to  be  fully  established. 

Other  questions  may  arise  between  the  co-defendants,  but  I 
cannot,  on  this  occasion,  determine  any  thing  as  between  them. 


1846. 
AprU  IS. 

IlolU  Court. 

Lord 

Lanodale, 

M.R. 

[345] 


JONES  V.  POWELL  (l). 

(9  Beav.  345—346.) 

The  Court  exercises  a  control  in  respect  of  any  allowance  ordered  to  be 
paid  to  a  testamentary  g^uardian,  and  on  the  marriage  of  a  female  testa- 
mentary guardian  to  whom  an  allowance  for  maintenance  has  been  ordered 
to  be  made,  inquires  into  the  altered  state  of  circumstances. 

This  was  a  petition  for  increased  maintenance  of  infants.  The 
infants  were  resident  with  their  mother,  who,  together  with  a 
Mr.  Paterson,  had  been  appointed  testamentary  guardian. 

Since  the  last  order  for  maintenance  the  mother  had  married  a 
Mr.  Phillips. 

Mr.  Kinder sley  in  support  of  the  petition. 

The  Master  of  the  Bolls  : 

The  guardian  having  married  again,  it  seems  right  to  have  some 
inquiry  (2). 

Mr.  Kindersley : 
This  is  not  a  case  of  a  guardian  appointed  by  the  Court,  but  a 
testamentary  guardian,  over  whom,  in  the  absence  of  improper 
conduct,  this  Court  exercises  no  control ;  and  then  only  on  a 
bill  being  filed.  Testamentary  guardians  differ  materially  from 
guardians  appointed  by  the  Court.  "If  a  feme  guardian  marry, 
the  guardianship  is  not  transferred  to  the  husband,  nor  shall  it  be 
forfeited  by  the  attainder  or  misdemeanor  of  the  husband  "  (3),  and 
such  a  guardianship  given  to  two  or  more  will  survive  on  the  death 
of  one.  Here  Mrs.  Phillips  is  not  the  sole  guardian,  Mr.  Paterson 
is  entitled  to  the  joint  guardianship. 


(1)  In  re  X,  [1899]  1  Ch.   526,  68 
L.  J.  Ch.  265,  C.  A. 

(2)  See  In  re  Oornall,  49  E.  E.  383 


(1  Beav.  347). 
(3)  4  Com.  Dig.  384, 
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The  Master  of  the  Bolls: 

Where  a  feme  sole  appointed  by  the  Court  to  be  guardian  of 
infants  marries,  the  first  thing  is  to  refer  it  to  the  Master  to  appoint 
a  guardian,  not  for  the  purpose  of  removing  her  from  the  guardian- 
ship, but  to  ascertain  what  ought  to  be  done  under  the  altered  state 
of  circumstances. 

The  Court  does  not  ordinarily  interfere  with  a  testamentary 
guardian,  but  it  has  an  undoubted  control  over  any  allowance 
directed  to  be  paid  to  him,  and  if  such  a  guardian,  being  ^feniesole, 
marries,  it  seems  right  to  see  what  ought  to  be  done.  It  may 
probably  be  the  most  beneficial  thing  to  continue  the  feme  covert 
gnardian,  but  it  ought,  in  some  way  or  other,  to  appear.  I  think  I 
mast  require  it  to  be  shown  by  affidavit,  that  it  will  be  for  the 
benefit  of  the  infants  to  continue  to  reside  with  their  mother, 
notwithstanding  her  second  marriage. 


Jones 

Powell. 

[846] 


LOCKHART  v.  HARDY  (l). 

(9Beav.  349—358 ;  S.  C.  15  L.  J.  Ch.  347  ;  10  Jur.  532.) 

After  foreclosure,  the  mortgagee  fairly  sold  the  estate  for  less  than  what 
was  due  to  him :  Held,  that  he  could  not  afterwards  recover  from  the 
mortgagor,  upon  his  collateral  personal  securities,  the  amount  still 
remaining  unpaid. 

Where  a  debt  is  secured  by  mortgage,  covenant,  and  bond,  the  mortgagee 
may  pursue  all  his  remedies  at  the  same  time.  If  he  obtain  full  payment 
on  the  bond  or  covenant,  the  mortgagor  becomes  entitled  to  the  estate,  but 
if  he  obtain  part  payment  only,  he  may  go  on  with  his  foreclosure  suit  and 
foreclose  for  the  remainder.  On  the  other  hand,  if  he  forecloses  first,  and 
the  value  of  the  estate  proves  insufficient  to  satisfy  the  debt,  he  may,  while 
the  mortgaged  estate  remains  in  his  power,  sue  on  the  bond  or  covenant, 
but  he  thereby  opens  the  foreclosure,  and  the  mortgagor  may  thereupon 
redeem. 

This  case  came  before  the  Court,  upon  iexceptions  to  the  Master's 
report. 

The  case,  as  appearing  by  the  Master's  report  and  the  admissions 
of  the  parties,  was,  that  in  the  year  *1828,  a  person  of  the  name  of 
Smith  conveyed  an  estate  to  John  Ingram  Lockhart,  by  way  of 
mortgage  to  secure  the  repayment  of  the  sum  of  2,999Z.  lent,  and 
afterwards,  on  the  14th  of  December,  1829,  he  executed  a  deed, 
whereby  he  created  a  further  charge  on  the  same  estate,  in  favour 


(1)  Inland  Revenue  Cammiasioners  v. 
T(M  [1898]  A.  C.  399,  67  L.  J.  P.  C.  42 ; 
Kmnaird  v.  Trolhpe  (1888)  39  Ch.  D. 


636, 57  L.  J.  Ch.  905, 59  L.  T.  433 ;  Hunt- 
ingdon  v.  Inland  Rerenae  Commissioners 
[1896]  1  Q.  B.  422,  65  L.  J.  Q.  B.  297. 


1846. 
March  7. 
ApHl  18. 

RdU  Court. 

Lord 

Langdalr. 

M.R. 

[  349  ] 


[  •350  ] 
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LocKHART  of  Lockhart,  for  the  sum  of  500L  John  Ingram  Lockhart,  being 
Hardt.  entitled  to  this  mortgage,  borrowed  of  or  became  indebted  to 
William  Browne,  since  deceased,  in  the  sum  of  IfiOOL,  and  by  deed 
dated  the  17th  of  August,  1881,  made  between  Lockhart  of  the  first 
part,  Smith  of  the  second  part,  and  William  Browne  of  the  third 
part,  in  consideration  of  1,600/.  due  from  Lockhart  to  Browne,  the 
mortgage  debts  of  2,9991.  and  5001.  were  assigned  to  Browne,  on 
trust,  amongst  other  things,  to  pay  costs,  to  satisfy  the  1,6002.  and 
interest,  and  to  pay  the  surplus  to  Lockhart ;  and  the  mortgaged 
estate  was  conveyed  to  Browne,  subject  to  a  proviso  for  redemption 
on  the  payment  of  1,600/.  and  interest,  which  were  further  secured 
by  a  covenant  and  bond. 

Browne  died  in  December,  1881,  and  William  Browne  and  John 
Browne,  became  his  legal  personal  representatives. 

John  Ingram  Lockhart  died  in  August,  1885,  and  Alder  was  his 
legal  personal  representative. 

A  bill  was  filed  by  the  Brownes  to  foreclose  the  mortgage  estate, 
and  on  the  20th  of  December,  1841,  a  decree  was  made  in  the  nsnal 
manner  for  accounts  and  foreclosure. 

On  the  2nd  of  May,  1842,  the  Master  reported,  that  on  the 
mortgage  to  Lockhart  there  was  due  from  Smith  to  Lockhart's 
estate  5,4861.  Os.  3d.,  and  that  on  the  mortgage  from  Lockhart  to 
[  •SSI  ]  Browne  there  was  due  from  the  *estate  of  Lockhart  to  the  estate  of 
Browne  the  sum  of  2,186/.  128.  9d.  A  day  was,  in  the  usual 
manner,  appointed  for  payment,  and  default  being  made,  the 
mortgaged  estate  was  foreclosed,  as  against  Smith,  on  the  9th  of 
December,  1842.  On  the  2nd  of  February,  1848,  it  was  reported, 
that  2,401/.  18«.  Id.  was  due  to  the  estate  of  Browne  from  the  estate 
of  Lockhart;  a  day  was  appointed  for  payment,  and  default  being 
made,  the  mortgage  was  ultimately  foreclosed  as  against  Alder  and 
the  Lockharts. 

After  this,  the  Brownes,  being  in  possession  of  the  mortgaged 
estate,  sold  it  absolutely  to  Mr.  Tomlinson  for  1,9992.,  and  the 
estate  was  conveyed  to  him,  and  was  now  entirely  out  of  the  power 
of  the  Brownes.  It  was  admitted  that  the  estate  had  been  fairly 
sold. 

A  decree  was  afterwards  made  for  the  administration  of  the  estate 
of  John  Ingram  Lockhart.  The  Brownes  went  in  under  the  decree, 
and  claimed  to  be  allowed  to  prove,  on  the  bond,  for  the  residue  of 
the  mortgage  debt  after  deducting  the  purchase-money,  as  a  debt  on 
the  covenant  or  bond,  against  the  estate  of  John  Ingram  Lockhart; 
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and  the  Master  having  allowed  their  claim  to  the  amount  of    Lookhabt 
642i.  8b.  lid.,  Mr.  Alder,  the  legal  personal  representative  of  John       habdy. 
Ingram  Lockhart,  took  exceptions  to  the  report,  and  alleged  that 
nothing  oaght  to  have  been  foand  due  to  the  Brownes. 

Mr.  Kindersley  and  Mr.  Lloyd,  in  support  of  the  exceptions :     ^ 

After  foreclosure  and  subsequent  sale,  the  mortgagee  cannot 
proceed  against  the  mortgagor  on  his  other  securities.  The  mort- 
gagee having  sold  the  estate  at  his  own  risk,  and  for  his  own 
benefit,  cannot,  in  the  case  of  its  producing  less  than  his  debt,  call 
on  the  mortgagor  to  make  good  the  deficiency,  any  more  than  *the  [  •ss-i  ] 
mortgagor,  if  the  estate  sold  for  double  the  amount  of  the  debt, 
conld  insist  on  the  return  of  the  surplus.  The  original  contract  is 
a  mere  pledge  of  the  estate,  which  the  mortgagee  undertakes  to 
restore  on  full  payment  of  the  debt.  By  foreclosure,  the  mortgagee 
has  elected  to  take  the  estate  in  satisfaction  of  the  debt,  which,  in 
equity,  has  become  extinguished,  by  the  conversion  of  the  holder  of 
the  pledge  into  an  absolute  owner  of  the  mortgaged  property.  The 
mortga^  may  still  at  law  proceed  on  his  other  securities,  but  a 
court  of  equity  will  not  allow  him  to  proceed,  unless  he  restores 
the  pledge  on  full  payment  of  what  is  due,  in  other  words,  he  opens 
the  foreclosure ;  but  if,  by  his  course  of  dealing  with  the  property, 
the  mortgagee  has  disabled  himself  from  restoring  the  pledge,  after 
taking  it  by  foreclosure,  he  will  not  be  permitted  to  sue  the 
morf^gor  on  the  other  securities. 

The  case  of  Tooke  v.  Hartley  (i)  does  not  apply,  for  there  the  estate 
(as  was  observed  by  Lord  Eldon  in  Peiry  v.  Barker  (2)  ),  "  sold  or 
not  was  in  the  possession  of  the  mortgagee.''  He  could  therefore 
give  effect  to  the  rights  of  the  mortgagor  consequent  upon  the 
opening  of  the  foreclosure.  Here  the  estate  is  admitted  to  be 
completely  out  of  the  mortgagee's  power. 

The  mortgage  contains  no  power  of  sale,  and  this  Court  has  no 
jurisdiction  to  direct  a  sale  of  the  estate  for  the  satisfaction  of  the 
mortgage  debt ;  but  if  this  course  of  proceeding  by  a  mortgagee  be 
sanctioned,  the  mortgagee  will  obtain,  indirectly,  that  to  which  he 
is  entitled  neither  by  contract  nor  by  the  course  of  the  Court.  It 
would  be  unjust  to  bind  a  mortgagor  by  a  *sale,  made  without  his  [  ^358  ] 
concurrence,  and  in  his  absence,  or  to  permit  a  mortgagee  to  sell 
the  estate  at  the  risk  of  a  mortgagor,  after  a  lapse  of  time,  and  when 
the  estate  may  perhaps  have  become  deteriorated.  The  tendency 
(1)  2  Br.  C.  C.  125.  (2)  9  E.  E.  171  (8  Ves.  p.  530). 
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LooKHART  of  Lord  Eldon's  remarks  in  Pen-y  v.  Barker  is  certainly  against 
Hasdt.  any  such  equity,  and  that  is  confirmed  by  the  altimate  decision  in 
the  case  (i)  made  by  Lord  Erskine,  after  a  commanication  with 
Lord  Rbdbsdale,  when  the  Court  was  of  opinion  that  the  foreclosnre 
was  opened ;  and  that,  if  there  were  any  probability  that  the  mort- 
•  gagee  could  get  the  estate  back  again,  he  ought  to  have  a  time 
limited  for  that  purpose  :  here  it  is  admitted  to  be  impossible. 

Mr.  Lowndes,  for  other  parties  in  the  same  interest. 

Mr.  Turner  and  Mr.  Shapter,  for  the  Brownes : 

Nothing  has  occurred  to  overrule  the  "clear  opinion "  of  Lord 
Thurlow  in  Tooke  v.  Haiiley :  "  that  an  action  might  be  brought 
for  the  difference  if  the  mortgaged  estate  were  sold  out  and  out,  fairly, 
without  collusion,  and  for  the  best  price,  and  not  as  (through  some 
mistake)  stated  in  Perry  v.  Barker  (2),  if  the  estate  still  remained 
in  the  possession  of  the  mortgagee"  (3).  It  is  evident  both  from 
the  note  of  Chief  Baron  Bichards  (3),  and  the  report  of  the  same 
case  in  Dickens  (4),  that  the  estate  was  not  in  the  possession  of 
the  mortgagee.  According  to  the  report  of  Tooke  v.  Hartley  con- 
tained in  Dickens  (4),  Lord  Thurlow  was  clear  that  the  defendant, 
the  mortgagee,  under  the  mortgagor's  covenant  in  the  mortgage 
deed,  was  entitled  to  be  paid  what  was  due  on  the  mortgage ;  that 
[  *d54  ]  so  long  as  he  kept  the  ^estate,  he  must  take  the  pledge  as  a  satis- 
faction, because  by  not  knowing  what  it  would  produce,  he  coald 
not  say  anything  was  due,  but  if  he  sold  the  estate  fairly,  and 
without  collusion,  and  for  the  best  price,  it  would  then  appear 
whether  it  produced  the  amount  of  the  money  reported  due,  and  to 
the  extent  of  what  it  did  not,  the  mortgagee  had  a  right,  and  so  it 
was  now  established,  to  bring  an  action  against  the  mortgagor  to 
recover  the  deficiency,  and  therefore  his  Lordship  disallowed  the 
cause,  and  dissolved  the  injunction. 

It  must  be  remembered,  that  the  mortgagee  has  a  legal  right 
which  ought  not  to  be  controlled  by  a  court  of  equity,  except  on 
principles  of  equity.  The  debt  remains  unpaid,  the  value  of  the 
pledge  has  been  fairly  realised,  and  the  deficiency  ascertained;  why, 
while  there  is  a  legal  contract  for  repayment,  a  legal  remedy  to 
recover  it,  and  a  sufficiency  of  assets,  is  a  mortgagee  to  be  deprived 
of  payment  of  his  just  debt? 

(1)  13  Ves.  198.  (3)  See  2  Br.  0.  0. 125, ».  (Belfsed,). 

(2)  9  E.  Er  171  (8  Ves.  p.  531).  (4)  2  Dickens,  785. 
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They  also  referred  to  Mason  v.  Bogg  (i),  and  Dyson  v.  Morris  (2).    Lockhart 
Mr.  Kindersley,  in  reply. 


V, 

Hardy. 


The  Master  of  the  Bolls: 

The  contract^  in  this  case,  consisted  of  a  pledge  of  land  accom- 
panied by  a  covenant  and  bond,  and  the  mortgagor  expected,  no 
doubt,  that  on  full  payment  of  the  debt  he  would  have  the  estate 
hack  again. 

A  mortgagee  may  pursue  all  his  remedies  at  the  same  time.  If 
he  obtains  full  payment  by  suing  on  *the  bond  he  prevents  a  fore-  [  *3&5  ] 
closure.  If  only  part  payment  is  obtained,  he  must  account  for 
what  he  has  received,  and  may  foreclose  for  the  residue.  If  a 
mortgagee  obtains  a  foreclosure  first,  and  alleges  that  the  value  of 
the  estate  is  insufficient  to  pay  what  is  due  to  him,  he  is  not  pre- 
cluded from  suing  on  the  bond ;  but  if  he  thinks  fit  to  do  so,  he 
must  give  the  mortgagor  a  new  right  to  redeem  notwithstanding 
the  foreclosure,  and  the  mortgagor  may  file  a  bill  to  redeem.  I 
apprehend  that  so  long  as  the  mortgagee  holds  the  estate,  and  is 
able  to  give  e£fect  to  the  mortgagor's  right  to  redeem,  he  may 
proceed  on  the  bond. 

But  that  is  not  the  question  here ;  for  the  mortgagee  has  fore- 
closed, and  afterwards  sold  the  estate,  and  he  now  proceeds  on  the 
bond.  But  how  can  the  estate  be  had  back  ?  Lord  Thurlow  thought, 
that  if  the  estate  were  properly  sol<^  the  mortgagee  might  recover 
the  di£ference.  Lord  £ldon  seems  to  h^ve  entertained  a  different 
opinion,  and  the  question  now  before  me  seems  to  be  to  determine 
between  these  conflicting  opinions.    I  will  take  time  to  consider. 

Thk  Master  op  the  Bolls  :  ^r^^  18. 

It  must  be  borne  in  mind,  that  this  is  a  case  of  mortgage  with 
other  securities,  and  not  a  case  of  trust  to  sell,  accompanied  by  other 
securities. 

It  is  decided,  that  if  a  debt  is  secured  by  the  mortgage  of  a  real 
estate,  and  also  by  covenant  and  by  bond,  the  mortgagee  may 
pursue  all  his  remedies  at  the  same  time.  If  he  obtains  full  pay- 
ment on  the  bond  or  covenant,  the  mortgagor  is,  by  the  fact  of 
payment,  ^entitled  to  redeem  the  estate,  and  foreclosure  is  prevented  [  *356  ] 
or  not  allowed. 

But  if  the  mortgagee  obtains  only  part  payment  on  the  bond  or 

(1)  45  B.  R.  1 11  (2  My.  &  Or.  443).  (2)  68  B.  B.  1 18  (1  Hare,  413). 
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LocKHABT    covenant,  he  may  go  on  with  his  f oreclosare  suit,  and  giving  credit. 
Hardy.       in  account,  for  that  which  he  has  recovered  on  the  bond  or  covenant, 
he  may  foreclose  for  non-payment  of  the  remainder. 

On  the  other  hand,  if  he  obtains  foreclosure  first,  and  alleges 
that  the  value  of  the  estate  is  not  sufficient  to  satisfy  the  debt,  he 
is  not  absolutely  precluded  from  suing  on  the  bond  or  covenant. 
But  it  is  held  that  by  doing  so,  he  gives  to  the  mortgagor  a 
renewed  right  to  redeem,  or  in  other  words,  opens  the  foreclosure ; 
and  consequently,  upon  the  commencement  of  an  action  agamsthim 
on  the  bond  after  foreclosure,  the  mortgagor  may  file  a  bill  for 
redemption,  and  upon  payment  of  the  whole  debt  secured  by  the 
bond,  he  is  entitled  to  have  the  estate  back  again,  and  the  securities 
given  up,  and  I  conceive  that  after  foreclosure,  the  Court  will  not 
restrain  the  mortgagee  from  suing  on  the  bond,  provided  he  retains 
the  mortgaged  estate  in  his  own  power,  ready  to  be  redeemed,  in 
case  the  mortgagor  should  think  fit  to  avail  himself  of  the  opening; 
of  the  foreclosure. 

The  question  now  is,  whether  such  an  action  can  be  sustained,  after 
the  mortgagee  has  sold  the  estate,  and  deprived  himself  of  the 
power  of  restoring  it  to  the  mortgagor  on  full  payment  of  the  whole 
debt.  It  does  not  seem  unreasonable,  when  the  difference  between 
the  whole  debt  and  the  price  of  the  estates,  fairly  sold,  is  all  that  is 
sought  to  be  recovered  in  the  action.  But  I  apprehend,  that  the 
rules  as  to  opening  the  foreclosure  are  founded  on  this,  that  in  this 
[  •357  ]  Court,  the  *mortgagor,  if  he  does  not  pay  the  whole  debt,  may  lose 
the  whole  estate  however  valuable ;  but  that  if  he  does  pay  the 
whole  debt,  he  is  entitled  to  have  the  estate  restored  to  him,  and  it 
seems  to  follow,  that  the  mortgagee,  having  got  the  estate,  is  not  to 
proceed  against  the  mortgagor  for  full  payment,  if  he  cannot  restore 
the  estate.  If  this  be  so  whilst  the  estate  remains  in  his  hands, 
how  can  it  be  altered  by  any  separate  dealing  of  his  own  with 
the  estate,  without  the  consent  of,  or  any  agreement  with  the 
mortgagor  ? 

The  mortgagee  had,  by  his  securities,  a  right  to  foreclose  the 
mortgage,  and  if  he  thought  the  estate  insufficient,  a  further  right 
to  proceed  on  his  personal  securities,  thereby  giving  to  the  mortgagor 
a  renewed  right  to  redeem :  but  when  he  has  so  dealt  with  the 
estate,  that  the  mortgagor  cannot  redeem,  it  appears  to  me,  that  he 
is  not  entitled  to  proceed,  and  that  this  Court  would  restrain  him 
from  proceeding  on  the  personal  securities.  1  think,  therefore,  that 
the  exceptions  to  the  Master's  report  must  be  allowed. 
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It  must  be  owned  that  the  case  of  Tooke  v.  Hartley  (i),  and  the 
ease  of  Perry  v.  Barker  (2),  have  left  this  matter  in  great  obscority, 
and  I  find  it  difficult  to  understand  the  various  opinions  stated.  I 
proceed  upon  this,  that,  in  equity,  the  mortgagee  is  bound  to  restore 
the  estate  on  full  payment  of  the  debt ;  and  that  having  sold  the 
estate,  and  thereby  disabled  himself  from  restoring  it,  he  is  not  in 
a  condition  to  demand  payment  of  the  whole  debt,  which  he  does, 
when  he  sues  on  the  bond.  If  he  sued  on  the  covenant,  he  might 
lay  his  damages  at  the  difference  between  the  debt  and  the  price  of 
the  estate  sold.  This  would  be  ^obtaining  full  payment  of  the  debt, 
taking  the  value  of  the  estate  as  part.  I  incline  to  think  that  it 
would  be  altering  the  nature  of  the  contract  between  the  parties, 
and  giving  to  the  mortgagee  the  benefit  of  a  trust  for  sale  with  a 
bond  or  covenant  for  the  deficiency,  instead  of  a  mortgage  bond  or 
covenant.  It  might  be  reasonable  to  do  this,  and  desirable  to  have 
it  done,  but  it  does  not  appear  to  me  that  such  is  the  law  at 
present. 


LOORHART 

r. 

Habdt. 


[  •358  ] 


LINDGREN  v.  LINDGREN. 

(9  Beav.  358—365 ;  S.  C.  15  L.  J.  Oh.  428 ;  10  Jur.  674.) 

In  1843,  a  testatrix  made  several  bequests  to  the  amount  of  1,000/.,  **  of 
the  stock  3  per  oent.  Consols,  now  standing  in  my  name  in  the  books  of  the 
Bank  of  England."  The  testatrix  died  in  the  same  year;  and  had  not,  at 
the  date  of  the  will,  or  at  her  death,  any  stock  whatever  standing  in  the 
Bank  books.  It  appeared,  however,  from  extrinsic  evidence,  that  in  1840, 
she  had  had  a  sum  of  1,000/.  Bank  Annuities  standing  in  her  name,  which 
she  sold  out  and  lent  to  A.  B.,  he  paying  her,  down  to  her  death,  a  sum 
equal  to  the  dividends.  It  was  held,  that  extrinsic  evidence  was  admissihle 
to  prove  how  the  mistake  in  description  arose,  and  that  the  legatees  were 
entitled  to  a  sum  equal  to  the  value  of  1,000/.  Consols  at  her  death. 

The  decision  in  Selwood  v.  Mildmay,  4  R  B.  1  (3  Yes.  306)  explained^ 
and  the  effect  of  the  decree  therein  stated. 

The  case  of  Selwood  v.  Mildmay  is  not  overruled  hy  the  cases  of  Miller  v. 
TravtrB,  34  E.  B.  703  (8  Bing.  244)  and  Doe  d.  Hiscocka  v.  Hucock$,  52  R  B. 
748  (5  M.  &  W.  363). 

Fob  some  time  before  and  up  to  the  ISth  of  March,  1840,  the 
testatrix,  Snsanna  Stanley,  was  entitled  to  1,000Z.  Bank  8  per  cent. 
Annuities,  standing  in  her  name  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England.  She  had  been  in  the  habit  of 
receiviQg  the  dividends  herself.  On  the  day  mentioned,  she  went 
to  the  Bank  and  sold  her  stock  for  the  sum  of  908Z.  16«.,  for  which 
she  received  a  cheque  appearing  to  be  drawn  by  James  Wilson  on 
Williams,  Deacon  &  *Go.  She  then  called  on  the  plaintiff,  who 
(1)  2  Br.  C.  C.  125,  and  2  Dick.  785.  (2)  9  B.  B.  171  (8  Ves.  527). 
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1846. 

ApHl  22,  26. 

July  28. 

RolU  CouH, 

Lord 

Lanodalk, 

M.B. 

[368] 


[  •Sb^  ] 
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LiKDORnf     had  for  a  long  time  been  intimately  acquainted  with  her  and  her 

LiNDOBSH.    fainily^  told  him  what  she  had  done,  and  requested  him  to  take 

charge  of  the  money  for  which  she  had  sold  her  stock,  and  give  her 

interest  for  it,  to  the  amount  of   the   dividends  which  she  had 

previously  received  on  the  stock  itself. 

The  plaintiff  having  consented  to  this,  she  gave  him  the  cheque 
for  90dZ.  15«.  He  afterwards  received  the  amount,  and  caused  it  to 
be  paid  to  the  credit  of  his  private  account  with  the  Bank  of  England, 
and,  thenceforward,  he  paid  to  the  testatrix,  by  way  of  interest  on 
the  sum,  80/.  a  year,  being  the  amount  which  she  formerly  received 
as  dividends  on  her  stock,  and  at  the  times  when  she  had  beeu 
accustomed  to  receive  her  dividends ;  this  course  of  proceeding 
continued  up  to  the  time  when  the  testatrix  made  her  will. 

At  the  date  of  her  will,  and  at  the  time  of  her  death,  she  was  not 
possessed  of  or  entitled  to  any  Bank  8  per  cent.  Annuities,  or  any 
other  stock  standing  in  her  name  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England. 

She  made  her  will  on  the  18th  day  of  May,  1848,  and  thereby 
bequeathed  as  follows:  "I  hereby  give  and  bequeath  unto  Adolphns 
Lindgren  (meaning  the  plaintiff),  500Z.  of  the  stock  8  per  cent 
Consols  now  standing  in  my  name  in  the  books  of  the  Bank  of 
England ;  1002.  of  the  said  8  per  cent.  Consols  I  give  and  bequeath 
to  Mary  Ann  Eleanor  Lindgren,  wife  of  the  said  Adolphus  Lindgren; 
1002.  of  the  said  8  per  cent.  Consols  I  give  and  bequeath  to  Adolpbas 
Lindgren,  jun.,  the  son  of  the  aforesaid  A.  Lindgren ;  lOOi.  of  the 
said  8  per  cent.  Consols  I  give  and  bequeath  to  Susanna  Lindgren, 
[  ♦seo  ]  the  ♦daughter  of  Joseph  Lindgren ;  100/.  of  the  said  8  per  cent. 
Consols  I  give  and  bequeath  unto  Sarah  Stanley,  and  100/.  of  the 
said  8  per  cent.  Consols  I  give  and  bequeath  unto  Emma  Hoare." 
She  gave  the  rest  of  her  property  to  the  defendant  Jane  Lady 
Blizard,  whom  she  described  as  Lady  Jane  Blizard,  and  she 
appointed  the  plaintiff  sole  executor  of  her  will. 

The  testatrix  died  on  the  18th  day  of  May,  1848,  and  her  will  vas 
proved  by  the  plaintiff. 

The  testatrix  having  no  such  stock  as  was  described  in  her  will, 
nor  any  other  stock  standing  in  her  name  in  the  books  of  thefiank, 
a  question  arose  what  was  the  effect  of  her  will  purporting  to  give 
the  stock,  or  what  was  meant  to  be  given  by  the  description  of 
"stock"  in  the  will. 

By  the  decree  it  was,  amongst  other  things,  referred  to  the 
Master  to  inquire  and  state  to  the  Court,  whether  the  testatrix  was, 
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at  the  time  of  her  death,  or  when  last  before  that  time,  possessed  of  lindobbn 
or  entitled  to  any  and  what  Bank  8  per  cent.  Annuities,  or  any  other  lindoksh. 
and  what  stock  standing  in  the  books  of  the  Governor  and  Company 
of  the  Bank  of  England,  and  the  Master  was  at  liberty  to  state  any 
circamstances  relating  to  that  inquiry  specially  as  he  should  think 
fit.  The  Master,  upon  the  evidence  of  Mr.  Wilson  the  stockbroker, 
and  other  evidence,  in  substance,  found  to  the  effect  before  stated ; 
and  the  cause  now  came  on  to  be  heard  for  further  directions  on 

the  report. 

• 
Mr.  Kindersley  and  Mr.  Rogers,  for  the  plaintiff,  and  Mr. 
Turner  and  Mr.  ^G.  L.  Russell,  for  the  defendants  except  Lady 
Blizard  the  residuary  legatee,  Mrs.  Stanley,  and  Emma  Hoare  (an 
infant),  contended,  that,  under  *the  circumstances,  it  ought  to  be  [  ^^61  ] 
deemed,  that  the  testatrix,  in  describing  the  stock  standing  in  her 
name,  mistook  the  denomination  of  this  part  of  her  property,  and 
meant  to  give  legacies  which  ought  to  be  satisfied  out  of  her 
personal  estate. 

Mr.  Parry  and  Mr.  JVilicock,  for  Lady  Blizard,  argued,  that, 
as  the  testatrix  had  no  stock,  nothing  could  pass  by  her  will  under  * 
the  name  or  description  of  stock,  and  that  the  legacy  failed  alto- 
gether for  want  of  the  subject  or  thing  purported  to  be  bequeathed. 
They  also  argued  that  extrinsic  evidence  was  inadmissible. 

[Selwood  V.  MUdmay  (i),  MiUer  v.  Tracers  {2),  Doe  d.  Hiscocks  v. 
Iliscocks  (3),  Penticost  v.  Ley  (4),  Dobson  v.  Waterman  (6),  Le  Grice  v. 
Finch  (6),  Wetherby  v.  Dixon  (7),  and  many  other  cases  were  cited.] 

The  Master  of  the  Bolls  :  j^uy  28, 

I  cannot  assume  that  the  testatrix  meant  nothing  by  her  bequest, 
or  that  she  caused  it  to  be  inserted  in  her  will  in  mere  mockery, 
meaning  only  to  delude  and  disappoint  the  objects  of  a  pretended 
bounty. 

It  ought  rather  to  be  assumed,  that  she  had  a  rational  meaning  ; 
and  the  real  question  is,  whether  that  meaning,  *or  the  true  effect       [  *362  ] 
of  her  will,  can  be  discovered  by  the  addition  of  evidence,  con- 
sistently with  the  rules  of  the  law. 

(1)  4  R.  R.  1  (3  Ves.  306).  308). 

(2)  34  R.  R.  703  (8  Ring.  244).  (6)  17  R.  R.  10  (3  Mer.  50). 

(3)  52  R.  R.  748  (5  M.  &  W.  363).  (7)  13  R.  R.   228  (G.  Coop.   C.  C. 

(4)  22  R.  R.  104  (2  J.  &  W.  207).  279). 

(5)  Stated  22  R.  R.  105,  106  (3  Yes. 

26—2 
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LiKDasEN         Upon  the  face  of  the  will  all  is  clear  and  free  from  ambiguity : 

LiNDOBSK.    whatever  ambiguity  there  may  be,  it  is  latent.     No  difficulty 

occurs,  till  it  appears,  by  evidence  from  without,  that  the  testatrix 

had  not,  at  the  date  of  her  will,  the  stock  which  she  purported  to 

bequeath. 

The  authority  principally  relied  on  by  the  plaintiff  and  the  defen- 
dants who  concur  with  him,  is  the  case  of  Selwood  v.  MiUmay{\)^ 
In  that  case,  the  testator  was  possessed  of  certain  4  per  cent  Bank 
Annuities.     He  sold  the  whole  in  February,  1792,  and  mi\h  the 
•        produce  purchased  Long  Annuities.     From  February,  1792  (the 
time  of  the  sale),  at  the  date  of  his  will,  and  up  to  the  time  of  his 
death,  he  held  no  Bank  4  per  cent.  Annuities.     By  his  will,  dat^d 
the  26th  day  of  January,  1796,  he  gave  to  his  wife  Elizabeth  the 
interest  and  proceeds  of  1,2502.,  which  he  described  to  be  ''  part  of 
his  stock  in  the  4  per  cent.  Annuities  of  the  Bank  of  England,  for 
and  during  the  term  of  her  natural  life,  together  with  such  divi- 
dends as  should  be  due  upon  the  said  1,250Z.  at  the  time  of  his 
decease ;  "  and  after  the  decease  of  his  wife,  he  gave  the  said  stock 
to  several  of  his  relations,  in  certain  shares  and  proportions,  always 
^  calling  it  his  4  per  cent,  stock ;  and  he  disposed  of  the  residue. 
There  being  no  ambiguity  on  the  face  of  the  will,  it  was  held,  that 
evidence  ought  to  be  admitted  ''  to  prove,  not  that  there  was  a  mis- 
take, for  that  was  clear,  but  to  show  how  it  arose," — "  that  il  was 
clear  the  testator  meant  to  give  a  legacy ;  but  mistook  the  fund. 
[  *868  ]      He  acted  upon  the  idea  that  he  had  such  "^stock."     If  the  testator 
''  had  had  the  stock  at  the  time,  it  would  have  been  considered  that 
the  legacy  was  specific,  and  that  he  meant  that  identical  stock,  and 
any  act  of  his  destroying  that  subject  would  be  a  proof  of  ammn* 
revocandi ;  but  if  it  was  a  denomination,  not  the  identical  cor^fia, 
in  that  case,  if  the  thing  itself  could  not  be  found,  and  there  was  a 
mistake  as  to  the  subject  out  of  which  it  was  to  arise,  that  would 
be  rectified  ;  *'  and  it  was  declared,  that  the  legatees  of  the  l,25<y. 
stock  were  entitled  to  be  paid  their  legacies  out  of  the  personal 
estate. 

It  is  very  necessary  to  observe,  that  in  the  case  of  Seltc<H'd  v. 
Mildmay,  the  evidence  was  received,  only  for  the  purpose  stated  byl 
the  Mastbr  of  the  Bolls  in  his  judgment,  and  not,  as  it  has  be^ 
erroneously  supposed,  for  the  purpose  of  showing,  that  the  te8tau>r. 
when  he  used  the  erroneous  description  of  4  per  cent,  stock,  meant 
to  bequeath  the  Long  Annuities,  which  he  had  purchased  with  thc^ 
(1)  4E.  R.  1  (3Ve8.  306). 
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produce  of  the  4  per  cent,  stock,  and  that  the  result  of  the  canse  Lindobbn 
was,  not  to  substitute  another  specific  subject,  in  the  place  of  a  lindoben. 
specific  legacy  which  the  will  purported  to  bequeath :  not  to  sub- 
stitute the  Long  Annuities,  which  the  testator  had  and  did  not  pur- 
port to  give,  for  the  4  per  cent.  Bank  Annuities,  which  he  had  not 
and  did  purport  to  give.  The  absence  of  the  fund  purported  to 
be  given  showing  that  a  specific  legacy  was  not  intended,  other 
evidence  was  admitted  to  show  how  the  mistake  arose;  and  this 
being  clearly  shown,  it  was  held,  that  the  legatees  were  entitled 
io  payment  out  of  the  general  personal  estate;  and  the  decree 
declared,  that  the  legatees  were  entitled  to  be  paid  their  legacies, 
to  the  amount  of  the  Bank'  4  per  cent.  Annuities  purported  to  be 
given,  and  that  such  legacies  were  to  be  valued  according  to  the 
market  price  the  Bank  4  per  cent.  Annuities  bore  on  the  day  of 
*the  testator's  death.  This  was  the  principle  of  the  decree ;  but  [  *364  ] 
on  the  allegation,  that  the  estate  was  not  sufficient  to  pay  the 
legacies  in  full,  provision  was  made*  for  their  abatement,  and  for 
payment  of  certain  debts ;  and  it  was  ordered,  that  the  Long 
Annuities  should  be  sold,  and  the  proceeds  applied  as  was  directed. 

The  circumstances  of  Selwood  v.  Mildmay  are  very  like  those  of 
the  case  now  under  consideration  ;  and  I  think  that,  if  that  autho- 
rity has  not  been  overruled,  I  ought  to  be  governed  by  it. 

The  cases  of  Miller  v.  Travers  (i)  and  Hiscocks  v.  Hiacocks  (2) 
vera  cited,  for  the  purpose  of  showing  that  Selwood  v.  Mildmay  has 
been  overruled. 

In  the  former  {Miller  v.  Travers)  the  testator  devised  all  his  free- 
hold and  real  estates  in  the  county  of  Limerick  and  in  the  city  of 
Limerick  to  trustees  and  their  heirs.  He  had  no  real  estate  in  the 
county  of  Limerick,  but  a  small  real  estate  in  the  city  of  Limerick, 
and  considerable  estates  in  the  county  of  Glare.  It  was  held,  that 
parol  evidence  was  not  admissible,  to  show  that  the  testator's 
intention  was,  that  his  real  estates  in  the  county  of  Glare  should 
pass.  In  the  judgment  (3)  the  case  of  Selwood  v.  Mildniay  is 
mentioned,  as  if  it  had  been  held,  that  the  Long  Annuities  which 
had  been  purchased  with  the  4  per  cent,  stock  should  pass,  rather 
than  that  the  will  should  be  altogether  inoperative,  which  appears 
to  have  been  a  mistake.  The  false  description  was  rejected,  and 
the  legacies,  as  I  have  stated,  were  held  to  be  payable,  not  by  a 
substitution  of  the  Long  Annuities,  but  out  of  the  general  personal 

(1)  34  R.  E.  703  (8  Bing.  244).  p.  370). 

(2)  52    B.    B.    748    (5   M,   &    W.  (3)  34  R.  R.  at  p.  710. 
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estate,  of  *which  the  Long  Annuities  were  part.  No  evidence  was 
admitted,  for  the  purpose  of  showing  that  the  testator  meant 
specifically  to  bequeath  the  Long  Annuities,  when  he  used  the 
description  of  4  per  cent-  stock.  The  case  of  MiUer  v.  Trovers 
does  not,  therefore,  appear  to  me  to  be  inconsistent  with  Sdwood  v. 
Alildmay. 

In  Hiscocks  v.  Hiscocks{i),  the  testator  devised  to  his  son  John 
Hiscocks  for  life,  remainder  to  John  his  eldest  son  for  life, 
remainder  over.  At  the  date  of  the  will,  John  Hiscocks,  the  fion, 
the  first  devisee  for  life,  had  been  twice  married  ;  he  had  one  son 
Simon  by  his  first  wife,  and  by  his  second  wife  an  eldest  son,  John. 
Evidence  of  the  instructions  given  by  the  testator  for  his  will,  and 
declarations  of  his  intentions,  were  not  admitted  to  prove  which  of 
the  two  grandsons  was  meant.  In  this  case  Selwood  v.  MMmay  is 
noticed  as  having  been  doubted  in  MiUer  v.  Trovers.  The  erroneous 
view  of  it  which  appears  to  have  been  taken  is  not  noticed ;  and, 
when  it  is  remarked  that  evidence  of  instructions  for  the  will  was 
received,  it  is  not  observed  that  it  was  only  admitted  as  part  of  the 
evidence  to  show  how  the  mistake  was  made,  i.e.  for  the  purpose 
of  showing  that  the  erroneous  description  was  copied  from  a 
former  will. 

Under  these  circumstances,  I  do  not  think  that  the  case  of 
Selwood  V.  MUdmay  is  overruled  by  the  cases  of  Miller  v.  Travm 
and  Hiscocks  v.  Hiscocks  ;  and,  considering  myself  to  be  bound  by 
the  authority,  I  shall  make  a  similar  decree,  declaring  that  the 
several  legatees  are  entitled  to  their  several  legacies,  to  the  amount 
of  1,0002.  Bank  8  per  cent.  Annuities ;  and  that  such  legacies  are 
to  be  valued  according  to  the  market  price  the  8  per  cent.  Bank 
Annuities  bore  on  the  day  of  the  testatrix's  death. 


Feb.  27. 

BolU  Qmrt 

Lord 

Lahgdalb, 

M.B. 

[  366  J 


HEMING  V.  ARCHER. 

(9  Beav.  366—367  ;  S.  C.  10  Jur.  169.) 

On  a  judicial  sale  of  land  where  the  purchase  money  is  paid  into  Oonii 
the  purchaser  may  object  to  the  distribution  of  the  money  before  the 
conveyance  has  been  executed. 

[In  this  case  it  appeared]  that  an  estate  had  been  sold  under  the 

decree  of  the  Court  for  payment  of  the  testator's  debts ;  that  the 

trustee  under  the  will  having  disclaimed,  the  estate  was  vested  in  the 

testator's  heir-at-law,  during  the  life  of  Joseph  Archer,  on  certain 

(1)  62  R.  E.  748  (5  M.  &  W.  363). 
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trusts,  with  legal  remainders  to  the  children  of  Joseph  Archer  (who  hbmino 
was  still  living  and  had  four  infant  children),  as  tenants  in  arohbr. 
common,  and  that  an  effectual  conveyance  of  the  estate  could  not 
be  made  to  the  purchaser,  inasmuch  as  the  case  did  not  come 
within  the  twelfth  section  of  the  1  Will.  IV.  c.  47,  enabling  the 
tenant  for  life  to  convey  the  fee,  and,  as  under  the  eleventh  section, 
the  infants  could  convey  no  more  than  the  interest  which  each 
infant  himself,  if  of  full  age,  might  have  passed  without  order. 

The  cause  again  came  on,  and  a  petition  was  presented,  asking 
for  the  distribution  of  the  purchase  money  which  was  in  Court. 
This  was  objected  to  by  the  purchasers,  who  said  that  the 
fand  ought  not  to  be  dealt  with  until  they  had  obtained  valid 
conveyances. 

Mr.  Kindersley  and  Mr.  Daniel,  in  support  of  the  petition : 

The  sale  is  under  the  Court,  and  the  objection  is  one  of  convey* 
ance,  and  not  of  title.  The  purchaser  is  a  party  to  the  cause,  and 
therefore  knew  the  title  he  was  purchasing. 

Mr.  Turner  and  Mr.  Bloxliam,  for  the  defendant  and  purchaser       [  367  ] 
Thornloe. 

Mr.  Roupell,  Mr.  Bird,  and  Mr.  Faber,  for  other  parties. 

The  Mastee  of  the  Rolls  : 

My  impression  is,  that  this  matter  can  only  be  set  right  by  an 
Act  of  Parliament.  No  conveyance  can  be  made  of  these  estates 
ontil  the  class  of  children  has  been  determined,  and  that  cannot  be 
ascertained  until  the  deaths  of  their  parents. 

The  purchaser  cannot  be  fixed  with  the  consequence  of  not 
knowing  that  the  Act  of  Parliament  was  deficient  in  its  operation, 
and  that  no  effective  conveyance  could  be  made  under  its  provisions. 
Can  you  get  over  the  objection  ? 

Mr.  KindersUy  admitted  he  could  not,  and  he  took  a  reference 
to  the  Master  to  ascertain  whether  it  would  be  for  the  benefit  of 
the  parties  to  apply  for  an  Act  of  Parliament  to  enable  a  good  title 
to  be  made. 
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IM6.  SEIFFERTH  v.  BADHAM. 

A^ril  \b.'  (^  B«av.  370—376;  S.  C.  15  L.  J.  Ch.  345;  9  Jur.  892.) 

„  „~r  Upon  an  ultimate  limitation  to  a  testator's  next  of  kin,  in  the  cTWit 

which  happened  of  the  death  of  all  his  children  tmder  21  without  leaTing 

Lanodale  issue.    Held,  that  the  children  living  at  the  testator's  death  were  entitled. 

^H^     '  Where,  after  specific  limitations,  a  testator  gives  his  property  to  his  next 

r  37^  1  of  kin,  much  weight  is  not  to  be  attached  to  that,  which  is  supposed  to  be 

the  testator's  intention  in  favour  of  or  against  particular  persons  as  his 

next  of  kin ;  for  infinite  variations  may  take  plaoe  in  that  class  between 

his  will  and  his  death.    It  is  probable  that  a  testator,  in  such  cases,  means 

to  provide  for  particular  persons,  and  merely  adds  words  so  that  if  efents 

defeat  his  intention  the  law  may  take  its  course. 

Samuel  John  Maud,  by  his  will,  dated  the  4th  day  of  Febni&ry, 
1820,  directed  his  execators  to  place  in  the  public  funds  a  legacy, 
the  interest  of  which  he  directed  them  to  pay  half  yearly  to  his  son, 
Samuel  Diederich  Maud,  during  his  life,  who  was  to  have  liberty 
to  dispose  of  the  same  by  his  will,  but  not  in  any  way  to  dispose  of 
the  same  during  his  life. 

On  the  81st  of  August,  1832,  Samuel  Diederich  Maud,  by  his  will 
of  that  date,  gave,  devised,  and  bequeathed,  to  Benjamin  Seifferth 
and  John  Enna,  all  his  freehold,  leasehold,  and  personal  estates 
not  before  bequeathed,  of  what  nature  soever,  which  he  might  be 
possessed  of  or  entitled  to  at  the  time  of  his  death  ;  to  hold  the  same 
on  certain  trusts  therein  mentioned,  and  from  and  immediately 
after  the  decease  or  second  marriage  of  his  wife,  to  apply  the 
income  to  and  for  the  benefit,  maintenance,  and  education  of  his 
children,  in  such  manner  as  the  trustees  might  think  best ;  and  if 
more  than  su£Scient,  to  invest  the  surplus  and  accumulate  the 
interest  until  the  children  should  attain  the  age  of  twenty-one; 
**  and  on  their,  his,  or  her,  severally  attaining  that  age,  upon  trast 
to  release,  convey,  transfer,  and  assign,  his  said  real  and  personal 
estate,  unto  and  equally  between  such  children,  if  more  than  one, 
as  tenants  in  common,  and  share  and  share  alike  ;  and  if  either  of 
them  should  die  before  attaining  the  age  of  twenty-one  years, 
leaving  issue,  then  the  shares  of  him  or  her  so  dying  shoold  be 
released  and  assigned  unto  and  in  trust  for  such  issue,  but  if  there 
should  be  only  one  such  child,  then  unto  such  only  child,  his  or  her 
L  *37i  ]  heirs,  executors,  ^administrators  or  assigns  for  ever  ;  and  if  all  his 
said  present  or  future  children  or  child  should  happen  to  depart 
this  life,  and  without  leaving  lawful  issue  them,  him,  or  her  surviving, 
then  upon  trust  to  release  his  said  real  estates,  unto  and  to  the  nee 
of  his  heir-at-law,  and  to  assign  his  personal  estate  unto  and  equally 
between  his  next  of  kin,  according  to  the  Statute  of  Distributions." 
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The  testator  died  on  the  day  after  the  date  of  his  will,  leaving  sbiffkrth 
bis  widow  (now  the  defendant  Mrs.  Badham)  and  two  children,  badham. 
Sarah  Elizabeth  Maud  and  Samuel  Benjamin  Maud,  surviving  him. 

The  widow  married  the  defendant,  James  Billings  Badham,  in 
January,  1888.  The  son  died  on  the  8th  day  of  July,  1841,  in  the 
ninth  year  of  his  age,  and  the  daughter  died  on  the  following  day, 
the  9th  of  July,  1841,  in  the  thirteenth  year  of  her  age ;  and, 
under  these  circumstances,  the  question  was,  who  was  entitled  to 
the  benefit  of  the  trust,  '*  to  assign  the  testator's  personal  estate 
unto  and  equally  between  the  testator's  next  of  kin  according  to  the 
Statute  of  Distributions." 

By  the  decree  dated  the  28th  of  January,  1843,  it  was  referred 
to  the  Master  to  inquire  who  were  the  testator's  next  of  kin  at  the 
time  of  his  death,  or  who  would  have  been  such  next  of  kin  if 
the  testator  had  died  without  issue,  and  who  were  the  testator's 
next  of  kin  at  the  death  of  the  last  surviving  child. 

The  Master,  by  his  report  dated  the  20th  of  June,  1845,  has 
found,  that  the  two  children  of  the  testator  were  his  next  of  kin  at 
his  death,  and  that  the  defendants  John  George  Maud  and  Elizabeth 
Mary  Smith,  the  brother  and  sister  of  the  testator,  would  have  been 
the  *testator's  next  of  kin  if  he  had  died  without  issue,  and  that  [  *872  ] 
they  were  such  next  of  kin  at  the  death  of  the  testator's  last 
surviving  child. 

Mr.  Tinney  and  Mr.  Headlamp  for  the  trustees. 

Mr.  Turner  and  Mr.  Elnisley,  for  Badham  and  wife,  contended 
that  the  rule  of  law  was  in  favour  of  an  early  vesting  of  estates,  in 
order  that  the  parties  intended  to  take  the  benefit  of  a  bequest 
might  be  ascertained  at  the  earliest  period,  and  that  it  might  not 
be  left  in  a  state  of  constant  change  and  uncertainty.  That,  more- 
over, the  authorities  warranted  the  proposition,  that  where  there 
was  an  ultimate  gift  to  the  next  of  kin  of  a  testator,  without  any 
words  showing  a  contrary  intention,  the  class  of  next  of  kin  must 
be  ascertained  as  at  the  death  of  the  testator,  and  at  the  time  when 
the  will  spoke.  [HoUoway  v.  HoUoway{i),  Stert  v.  PUitel  (2),  Doe  v. 
Lawton  (8),  Doe  d.  Pilkington  v.  Spratt  (4),  and  other  cases  were 
cited  on  this  point.] 
They  also  argued,  that  the  previous  provision  for  the  children 

(1)  5  E.  B.  81  (5  Ves.  399).  (3)  7  E.  E.  454  (3  East,  278). 

(2)  50  E.  E.  738  (5  Bing.  N.  C.  434).  (4)  39  B.  R  641  (5  B.  &  Ad.  731). 
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Bkiffbbth    did  not  exclude  them  from  taking  under  the  ultimate  limitation  to 
Baoham.     ^^6  testator's  next  of  kin :  Elnisley  v.  Yotuig  (l). 

Mr.  Kinder sley  and  Mr.  Craig,  for  the  testator's  brother  and 
sister,  argued,  that  the  rule  as  to  vesting  did  not  apply  where  the 
prior  limitations  were  not  vested.  [They  cited  Briden  v.  Hewlett  (2), 
BuHer  v.  BushneU(3),  Clapton  v.  BuJmer(4),  Booth  v.  Vicarg(6)f 
Jones  V.  Colbeck  (e),  Miller  v.  Eaton  (7),  and  other  cases.] 
[  373  ]  That  the  ultimate  limitation  to  the  next  of  kin  being  on  failure 

of  the  children,  the  testator  could  not  have  intended  them  to  take 
under  that  gift :  Bird  v.  Wood  (8). 

Mr.  Turner^  in  reply. 

The  Master  of  the  Bolls  : 

I  will  look  at  the  authorities  cited  before  I  decide  this  case. 

ApHlis.     The  Master  of  the  Bolls: 

Mrs.  Badham  is  the  legal  personal  representative  of  the  two 
deceased  children,  and  she  claims  the  property  in  their  right,  as 
the  testators  next  of  kin  at  his  death. 
[  374  ]  The  brother  and  sister  of  the  testator  allege,  that  the  testator 

having  intended  to  give  such  particular  interests  as  were  provided 
for  them  by  the  former  clauses  of  his  will,  could  not  intend  them 
to  take  absolutely  under  the  description  of  next  of  kin,  or  intend, 
as  his  next  of  kin,  the  same  persons  upon  whose  death,  without 
issue,  he  directed  the  property  to  go  over :  he  must,  it  is  said,  have 
meant  the  persons  who  should  be  his  next  of  kin  at  the  time  when 
the  gift  over  took  effect. 

I  own  that,  in  such  a  case  as  this,  I  cannot  attach  much  weight 
to  that  which  is  supposed  to  be  the  testator's  intention  in  favour  of 
or  against  particular  persons  as  his  next  of  kin. 

At  the  time  when  the  will  is  made,  it  is  necessarily  uncertain 
who  will  be  the  testator's  next  of  kin  at  the  time  of  his  death.  Hi 
at  the  date  of  his  will,  he  has  children  who  are  then  his  next  of  kin, 
they  may  die  before  him,  and  give  place  to  his  brothers  and  sisters. 

(1)  39  U.  B.  146—353  (2  My.  &  K.  afp.  5  My.  &  Cr.  108). 
780) ;  and   see   Pearce  v.    Vinceiit,   44  (5)  66'b.  R.  1  (1  Coll.  6). 
E.  R  232  (2  Keen,  230).                                  (6)  6  R.  R.  207  (8  Ves.  38). 

(2)  39  R.  R.  146  (2  My.  &  K.  90).  (7)  14  R.  R.  259  (Q.  Coop.  272). 

(3)  41  R  R.  54  (3  My.  &  K.  232).  (8)  25  R.  R  238  (2  Sim.  A  St  400). 

(4)  51    R.   R.    287   (10    Sim.   426; 
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If,  at  the  date  of  his  will,  he  has  brothers  and  sisters,  he  may  after-    sbipfbrtb 

wards  have   children  born,  who,  at  the  time  of  his  death,  may      badham. 

displace  the  brothers  and  sisters.     Contingencies  of  this  sort  are 

infinite,  and  in  general,  it  is  perhaps  probable  that  the  testator,  in 

8Qch  cases,  means  only  to  provide  for  those  whom  he  does  mean  to 

benefit  in  the  way  he  thinks  best,  and  then  to  add,  that  if  events 

defeat  that  particular  intention,  the  law  may  take  its  course.     It  is 

indeed  quite  unnecessary  to  express  that,  because  the  law  will  make 

its  distribution  without  any  direction ;    but  it  seems  to  me  more 

probable,  and  more  in  conformity  with  the  ordinary  habits  of  men, 

that  he  should  use  that  expression  though  unnecessary,  than  that 

he  should   have  meant  a  benefit  to  the  particular  persons  who 

might  chance  to  be  his  next  of  kin.     If  he  had  intended  a  *  bounty      [  *376  ] 

to  his  brother  and  sister  upon  the  event  which  he  contemplated,  he 

would  probably  have  named  them,  and  not  have  left  his  bounty 

liable  to  be  defeated  by  their  deaths  before  the  event,  or  subject  to 

l)e  passed  over  in  succession  to  any  persons  who  might,  from  time 

to  time,  answer  the  description. 

If  we  arrive  at  the  conclusion  that  the  testator,  if  he  had  been 
aware  of  the  events  which  would  happen,  would  not  have  expressed 
himself  in  the  manner  he  did,  at  the  time  when  he  was  of  necessity 
ignorant  what  those  events  would  be,  we  have  made  no  progress 
towards  the  discovery  of  what  his  intention  would  have  been  with 
reference  to  the  events. 

I  think  that  it  is  upon  the  effect  of  the  words  used  by  the  testator 
that  the  case  must  be  determined.  That  which  is  considered  to  be 
the  Irue  construction  is,  in  most  cases,  though  unfortunately  not 
in  all,  considered  to  be  the  true  exponent  of  the  testator's  intention. 
The  cases  of  Bride n  v.  Hewlett  {i),  and  Butler  v.  BmhnelH:^)  were 
decided  by  the  effect  imputed  to  the  particular  words  found  in  them, 
which  were  considered  to  be  referrible  to  the  event  on  which  the 
gift  over  was  to  take  effect.  The  words  ''  person  who  should  be  " 
or  '*  should  happen  to  be,"  if  they  are  important,  are  not  found  in 
the  clause  now  under  consideration.  Upon  the  happening  of  the 
event  which  the  testator  contemplated,  there  is  an  express  direction 
to  assign  to  *'  my  next  of  kin  according  to  the  Statute  of  Distribu- 
tions." According  to  the  plaih  construction  of  the  language,  the 
words  mean  the  next  of  kin  at  the  time  when  the  will  speaks,  t.^., 
at  the  time  of  the  testator's  death,  and  there  is  nothing  on  the  face 
of  the  will,  showing  that  the  testator   *him8elf  put  any  other       [  •376  ] 

(I)  39  B.  R.  146  (2  My.  &  K.  90).  (2)  41  R.  E.  64  (;i  My.  &  K.  232). 
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construction  on  the  words,  and  upon  the  authority  of  HoUoway  v. 
HoUoway  (i),  I  think  that  the  next  of  kin  living  at  the  testator's 
death  were  entitled  to  the  ultimate  gift. 

I  am  happy  to  find  from  the  report  of  Urquhart  v.  Urquhart  (2), 
published  since  the  argument,  that  the  conclusion  to  which  I  have 
come  is  in  conformity  with  the  opinion  of  the  Vicb-Chancellob  of 
England. 


1846. 

June  3,  4,  6. 

JfUy  2H. 

Rolls  Court. 

Lord 

Lanodale, 

M.R. 

[  379  ] 


[  •H80  ] 


LOCKHART  v.  HARDY  (a). 

(9  Beav.  379—384  ;  S.  C.  10  Jur.  728.) 

A  testator  having  an  estate  subject  to  a  mortgage  of  4,460^.  created  by 
himself »  devised  it  to  A.  B.  in  fee,  *'  he  paying  the  mortgage  thereon ; "  and 
he  devised  his  residuary  real  and  personal  estates  to  trustees  for  the  pay- 
ment of  his  debts,  and  he  gave  to  the  mortgagee,  through  the  medium  of 
his  executors,  2,000/.  to  exonerate  the  estate:  Held,  that  the  words,  "be 
paying  the  mortgage  thereon,'*  imposed  a  duty  on  the  devisee,  and 
amounted  to  a  direction  or  condition  that  he  should  pay  the  mortgage,  or 
take  the  estate  subject  to  the  burden  upon  it,  so  far  as  the  same  exceeded 
the  2,000/. 

An  estate  was  mortgaged  to  A,  who  sub-mortgaged  it  to  B.  A.  devieed 
the  estate  to  C,  and  bequeathed  to  B.  the  sub-mortgagee,  throngb  his 
executors,  1,000/.  to  clear  in  part  the  estate.  The  sub-mortgagee,  after  the 
death  of  the  testator,  foreclosed  the  estate :  Held,  that  the  devisee  of  the 
estate  was  entitled  to  the  1,000/. 

In  August,  1831,  a  copyhold  estate,  called  Field  Head,  was  vested 
in  fee  by  way  of  mortgage  in  John  Wastie,  the  testator  in  the  cause, 
for  the  purpose  of  securing  to  him  the  repayment  of  two  consider- 
able sums  of  money  by  William  Henry  Smith,  who  was  entitled  to 
the  equity  of  redemption.  Mr.  Wastie,  the  mortgagee,  having 
borrowed  from  William  Browne  the  sum  of  1,6001.,  executefl  to 
him,  for  the  purpose  of  securing  repayment  of  that  sum,  an  assign- 
ment of  the  debt  due  to  himself  from  Smith,  and  a  surrender  and 
release  of  the  Field  Head  estate,  which  he  held  as  security  for  it, 
subject  to  redemption  by  himself  from  Browne,  and  at  the  date  of 
his  will,  Mr.  Wastie  was,  as  to  the  Field  Head,  entitled  to  the 
mortgage  interest  which  he  held  under  Smith,  and  to  the  eqnitj 
of  redemption  of  the  mortgage  which  he  had  executed  to  Browne. 

Mr.  Wastie  was,  at  the  same  time,  seised  of  an  estate  at  Butter- 
mere  in  Wilts,  subject  to  a  mortgage  thereof  to  the  same  Mr.  Browne, 
for  securing  to  him  the  repayment  "^of  three  several  sums  of  money, 
amounting  in  the  whole  to  the  sum  of  4,460Z.,  together  with  interest 
thereon. 


(1)  5R.  R.S1  (5  Ves.  399). 

(2)  60  R.  B.  416  (13  Sim.  p.  627). 


(3)  Jn  re  Bowts  [1896]  1  Ch.  507., 
65  L.  J.  Ch.  298. 
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By  his  will,  dated  the  7th  day  of  August,  1885,  John  Wastie    Lookhabt 
devised  as  follows  :  "  I  give  to  my  nephew  James  Lockhart,  Esq.,       hahdt. 
all  my  manor  lands  at  Buttermere,  in  the  county  of  Wilts,  to  hold 
to  him  and  his  heirs  for  ever,  he  paying  a  mortgage  thereon." 

In  another  part  of  his  will,  he  devised  as  follows :  ''  I  give  and 
devise  to  Elizabeth,  the  wife  of  my  dear  brother,  all  my  house  and 
lands  called  Field  Head,  and  rights  of  common,  now  in  the  occupa- 
tion of  Mr.  Arden  as  my  tenant,  situate,  lying,  and  being  in  the 
parish  of  Hawkshead,  in  the  county  of  Lancaster,  together  with  all 
rights  of  common  and  turbary,  but  for  her  sole  and  separate  use 
only  during  her  life.  And  from  and  after  her  decease,  I  give  and 
devise  the  said  house,  with  its  rights  and  appurtenances  aforesaid, 
to  Elizabetli  Lockhart,  daughter  of  my  said  brother,  by  Elizabeth 
his  wife,  and  to  her  heirs :  and  all  the  rest  and  residue  of  my  real 
and  personal  estate  I  give,  devise,  and  bequeath  to  Mr.  John  Hardy 
and  to  his  heirs,  in  trust,  to  give  aid  and  payment  of  my  debts  and 


By  the  will  and  a  schedule  thereto,  he  gave  several  legacies,  and, 
amongst  them,  he  gave  as  follows  :  ''  To  Mr.  Browne,  through  the 
medium  of  my  executors,  2,0002.,  they  being  directed  therewith  to 
exonerate  my  Buttermere  mortgage,  and  to  them  1,0002.,  to  clear 
in  part  my  Field  Head  mortgage." 

The  testator  died  in  August,  1885,  a  few  days  after  the  date  of 
the  will. 

In  December,  1842,  the  Brownes  foreclosed   the  mortgage  as       [  381  ] 
against  Smith,  and,  in  1848,  they  completed  the  foreclosure  as 
against  the  representatives  of  Lockhart. 

Under  these  circumstances  two  questions  arose.  First,  the- 
devisee  of  the  Buttermere  estate  claimed  a  right  to  have  the  whole 
of  the  mortgage  thereon,  amounting  to  4,4602.,  paid  out  of  the 
testator's  general  estate. 

Secondly,  the  Field  Head  estate  having,  by  the  subsequent  fore- 
closure, been  withdrawn  from  the  operation  of  the  will,  the  deviseea 
of  that  estate  claimed  the  legacy  of  1,000Z.  intended  for  their  benefit. 

The  case  was  argued  by 

Mr.  Kindersley  and  Mr.  Lloydy  for  James  Lockhart.     *     *     * 
Mr,  Tinney  and  Mr.  W.  H.  Clarke,  for  Alice  Thomas. 

Mr.  Turner  and  Mr.  Shapter,  for  James  Lockhart,  the  elder,, 
the  heir-at-law. 
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LocKHABT  Mr.  Lowndes  and  Mr.  Ehnsley,  for  Elizabeth  Lockhart,  now 

Hardt.       Mrs.  Nohle. 

;;  882  ]  Mr.  HoupeU  and  Mr.  Ellis,  for  the  executors. 

The  Mastbb  of  the  Bolls  postponed  his  judgment. 

July 2%.      The  Master  of  the  Bolls: 

The  mortgage  on  the  Buttermere  estate  and  the  sub-mortgage  on 
the  Field  Head  estate  were  executed,  to  secure  the  repayment  of 
debts,  which  had  been  contracted  by  the  testator  himself;  and, 
having  regard  to  the  true  construction  of  the  will,  as  affecting  (if  it 
does  affect)  the  general  liability  of  the  testator's  personal  estate  to 
pay  his  own  debts  charged  on  the  devised  estates,  a  question  is 
made,  to  what  extent  the  testator's  general  estate  is  liable  to  the 
payment  of  the  mortgage  on  the  Buttermere  estate;  and,  having 
regard  to  the  same  question,  and  also  to  the  subsequent  foreclosure 
of  the  mortgage  on  the  Field  Head  estate,  a  question  is  made, 
whether  the  1,0002.  given  to  the  executors,  to  clear  in  part  the  Field 
Head  estate,  is  now  payable. 

1.  It  is  claimed  on  the  behalf  of  the  devisee  of  the  Buttermere 
estate,  that  the  whole  of  the  mortgage  thereon,  viz.  the  sum  of 
4,460Z.  and  interest,  ought  to  be  paid  out  of  the  testator^s  general 
estate. 

The  claim  would  have  been  good,  if  the  devise  had  been  simply 
of  the  Buttermere  estate,  or  of  the  Buttermere  estate  subject  to  the 
mortgage  thereon. 
[  »83  ]  But  the  words  "  he  paying  a  mortgage  thereon  '*  appear  to  me  to 

impose  a  duty  on  the  devisee,  and  to  amount  to  a  direction  or  con- 
dition that  he  shall  pay  the  mortgage,  or  take  the  estate  with  the 
burden  upon  it.  The  words  *'  he  paying  **  cannot,  I  think,  be  con- 
sidered as  merely  descriptive  of  the  testator's  interest  in  the  estate; 
and,  by  using  those  words  as  he  has  done,  I  think  that  the  testator 
has  shown  an  intention  that  the  debt  should  be  paid  by  the  devisee, 
and  not  out  of  his  own  personal  estate. 

By  the  legacy  given  in  the  schedule,  I  think  the  testator  has 
qualified  or  limited  the  extent  of  the  effect  of  the  words  used  in  the 
devise,  and  has  directed  the  burden,  which  he  had  before  directed 
to  be  wholly  borne  by  the  devisee,  to  be  partly  borne  by  his  own 
estate ;  and,  giving  only  2,000Z.  to  exonerate  a  mortgage  of  mach 
larger  amount,  it  appears  to  me,  that  he  cannot  be  considered  to 
have  meant  any  sum  greater  than  the  amount  of  the  legacy  to  be 
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applied  for  that  purpose;  and  that  this  legacy,  although,  in  the     logkhart 
form  in  which  it  is  given,  it  qualifies  the  direction  or  condition       hardy. 
which  accompanies  the  devise,  is  consistent  with  the  conclusion, 
that  the  general  estate  was  not  intended  to  bear  the  whole  burden. 

2.  As  to  the  legacy  of  1,000Z.,  given  in  part  to  clear  the  Field  Head 
mortgage,  I  think  that,  if  the  devise  had  taken  efifect,  the  legacy 
oaght  to  have  been  applied  for  the  purpose  intended.  If  it  had  been 
so  applied,  it  would  have  enured  to  the  benefit  of  the  devisee, — to 
that  extent,  and  in  that  manner,  (independently  of  the  general  rule 
respecting  the  application  of  the  testator's  personal  estate  in  pay- 
ment of  a  mortgage,  charged  on  a  devised  estate),  there  was  a 
manifest  intention  to  benefit  the  devisees. 

In  consequence  of  the  subsequent  foreclosure  of  the  mortgage  [  ^^^  ] 
made  by  the  testator  on  the  Field  Head  estate,  the  estate  was  with- 
drawn from  the  operation  of  the  will,  and  the  devise  could  not  take 
effect.  I  do  not  think  that  the  devisee  is,  for  that  reason,  to  be 
deprived  of  that  part  of  the  benefit  which  the  testator  intended 
for  him,  and  which  is  still  capable  of  being  afiforded,  though  not 
precisely  in  the  manner  which  was  contemplated. 

Considering  the  rights  of  the  devisees  at  the  time  of  the  testator's 
death,  and  that,  before  the  foreclosure,  they  were  entitled  to  have 
the  1,000Z.  applied  to  clear  the  mortgage  in  part,  or  to  assist  them 
in  redeeming  it,  I  think  that  they  had  such  a  personal  interest  in 
the  legacy  as  could  not  be  extinguished  by  the  foreclosure ;  and 
that,  subject  to  any  interest  of  the  devisee  for  life,  the  fund  in 
question  must  be  transferred  to  the  trustees  of  Mrs.  Noble's 
settlement. 


STANES  V.  PAEKER. 

(9  Beav.  386—390;  S.  C.  10  Jur.  603.) 

A  trustee,  who  was  a  solicitor,  came  to  a  final  settlement  of  accounts 
with  his  cestnis  que  trust,  and  thereupon  a  general  release  was  executed. 
In  the  accounts,  the  trustee  had  taken  credit  for  bills  of  costs  for  pro- 
feaaional  services,  to  which,  under  the  general  rule,  he  was  not  entitled. 
The  cestuis  que  trust  were  assisted  on  the  occasion  by  an  independent 
solicitor,  who  perused  the  bills,  and  settled  and  attested  the  release :  Held, 
under  the  circumstances,  that  the  trustee  was  entitled  to  the  benefit  of  the 
release. 

WniUAM  Glachab  devised  estates  to  trustees,  on  trust  for  the 
separate  use  of  his  daughter,  Sarah  Stanes,  and  after  her  death  on 
trust  to  sell  and  hold  the  produce  for  her  children. 

The  testator  died  in  1813,  and  one  of  the  executors  and  trustees 
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Stakbb      having  renounced,  the  defendant  Parker,  a  solicitor  who  had  acted 

Parkbb.      'o^  ^h®  testator  in  his  lifetime,  was,  in  February,  1814,  appointed  a 

trustee  in  his  stead.      Sarah  Stanes  died  in  1884,  leaving  three 

children,  viz.  the  two  plaintiffs  and  Sarah  J.  Stanes,  one  of  the 

[  *386  ]      defendants.     The  estates  were  sold  by  the  defendant  ^Parker,  and 

the  produce  divided  among  the  three  children. 

The  aifairs  of  the  trust  were  finally  wound  up,  the  accoonte  were 
settled,  and,  in  November,  1887,  a  general  release  was  execated  by 
the  plaintiffs  to  Parker.  In  the  accounts,  the  plaintiffs  were  charged 
by  the  defendant  Parker  with  two  bills  of  costs  amounting  to  554^. 
and  512Z.  for  professional  business  transacted  by  the  defendant  while 
trustee.  This  bill,  filed  in  November,  1889^  sought,  notwithstanding 
the  settlement  of  the  accounts  and  release,  to  have  the  accoants 
opened,  and  the  professional  charges  of  the  defendant,  beyond  costs 
out  of  pocket,  disallowed,  but  all  the  relief,  except  the  disallowance, 
was  abandoned  at  the  hearing. 

The  circumstances  attending  the  release  and  settlement  of  the 
accounts  were  admitted  to  be,  substantially,  as  follows :  In  October, 
1887,  the  defendant  Parker  claimed  the  two  bills  of  costs  for  business 
done  in  relation  to  the  testator's  estate,  and  on  the  20th  of  that 
month,  he  delivered  the  first  bill,  amounting  to  554/.,  to  Messrs. 
Pattison  and  Cutts  (the  plaintiffs'  solicitors),  for  their  perusal  on 
behalf  of  the  plaintiffs.  Messrs.  Pattison  and  Cutts  perused  such 
bill  (after  the  same  had  been  by  them  submitted  to  and  perused  by 
the  plaintiffs),  and  finally  sanctioned  the  payment  of  the  same. 

The  second  bill  of  costs  was  seen,  from  time  to  time,  by  Mr.  Catts, 
as  Parker  was  making  it  out ;  and  Mr.  Cutts,  on  the  morning  of  the 
18th  of  November,  1887,  came  to  Parker's  office,  and  took  away  with 
him  a  copy  of  such  bill ;  but  no  copy  had,  prior  to  that  morning, 
bean  delivered. 
[  887  ]  Parker  had  insisted  upon  the  plaintiffs  acknowledging  his  trost 

accounts  to  be  correct,  and  executing  to  him  a  general  release,  as 
such  trustee,  in  full  of  all  demands,  before  he  would  pay  over  to 
them  the  sums  which  constituted  their  shares  of  the  trust  funds 
in  his  hands  (a  full,  complete,  and  final  payment  and  settlement, 
being  in  the  contemplation  of  all  parties).  He  accordingly  pre- 
pared a  draft  general  release,  which  was  delivered  to  Messrs. 
Pattison  and  Cutts  on  the  27th  of  October,  and  was  perused  and 
approved  of  by  them  on  behalf  of  the  plaintiffs,  and  returned  for 
engrossment ;  and  everything  appearing  ready  for  a  final  settlement 
the  18th  day  of  November,  1887,  was  appointed  for  that  purpose. 
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In  the  early  part  of  the  morning  of  that  day,  Mr.  Cutts  attended  S^anm 
at  Parker's  office,  and  inspected  and  examined  all  the  accounts  Pabkkb. 
and  the  second  bill  of  costs.  Mr.  Cutts  took  all  the  accounts  and 
the  bills  to  his  clients,  who  were  at  the  "  Black  Boy  **  Inn,  a  very 
short  distance  from  Parker's  office,  and  they  were  perused  by  the 
plaintiffs,  and  explained  to  them  by  Mr.  Cutts,  and  delivered  back 
approved  to  the  defendant  Parker. 

The  plaintiffs  and  the  defendant  Sarah  J.  Stanes  signed  their 
approval  to  the  general  account,  and  executed  to  the  defendant  a 
release,  dated  the  ISth  of  November,  1887,  from  all  claims  &c. 
in  respect  of  the  trust  matters,  which  release  was  attested  by  Mr. 
Catts,  their  solicitor. 

This  bill  was  filed  in  November,  1889,  for  the  purpose  above 
stated,  and  the  defendant  Parker,  by  his  answer,  after  detailing 
the  circumstances  under  which  the  release  had  been  executed, 
claimed  the  benefit  of  the  settled  account  and  release,  in  bar  to 
this  suit.  He  *also  claimed  the  benefit  of  the  several  recitals  [  *388  ] 
contained  in  the  release. 

The  cause  now  came  on  for  hearing,  and  the  only  question  was 
as  to  the  professional  charges,  it  having  been  agreed  that  the 
remainder  of  the  bill  should  be  dismissed  with  costs. 

Mr.  KindersUy  and  Mr.  Bagshawe  for  the  plaintiffs,  argued, 
that  it  had  been  clearly  settled,  that  a  trustee,  being  a  solicitor, 
could  only  charge  his  cestui  que  trust  with  his  costs  out  of  pocket, 
for  business  done  in  the  matters  of  the  trust:  Moore Y.Frowd{ii. 
That  their  non-liability  to  pay  the  costs  never  having  been  brought 
to  the  attention  of  the  cestuis  que  trust,  the  release  could  not 
avail  the  defendant,  or  be  set  up  in  bar  of  the  plaintiffs'  claim  to 
be  reimbursed  monies  paid,  or  allowed  to  be  retained  by  the 
trustee,  under  a  mistaken  notion  of  their  liability. 

Mr.  Turner  and  Mr.  dtandless^  for  the  defendant,  were  not 
called  on  by  the  Court. 

Mr.  Smith  and  Mr.  Paynter  appeared  for  other  parties. 

The  Mastbb  of  thb  Bolls  :  [  389  ] 

The  safety  of  the  public  has  been  justly  thought  to  require  the 
rule  now  clearly  established,  that,  although  a  trustee,  being  a 

(1)  45  B.  B.  205  (3  My.  ft  Or.  45). 
B.B. — VOL.  LXXIII.  26 
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Staves  solicitor,  may  appoint  another  solicitor  to  execute  the  professioDal 
Parker,  business  relating  to  the  trust,  yet,  if  he  does  it  himself,  he  shall 
not  be  allowed  to  charge  for  his  professional  services.  This 
may  sometimes  occasion  a  hardship,  but  the  rule  has  been 
established  for  the  benefit  of  cestuis  que  trust,  because  it  is 
thought  unsafe  to  sanction  any  such  allowance,  and  thereby 
tempt  the  solicitor  to  create  unnecessary  business  for  his  own  profit. 
Mr.  Parker  delivered  two  bills  containing  many  items,  which,  if 
they  had  been  submitted  to  taxation,  would  have  been  disallowed. 
The  plaintiffs  and  their  sister  appear  to  have  been  interested  in  the 
estate,  and  the  two  plaintiffs,  at  the  time  when  the  bills  were 
settled  and  the  release  executed,  employed  a  solicitor  of  their  own, 
who  should  have  known  the  rule,  that  a  solicitor,  who  is  also  a 
trustee,  is  not  entitled  to  charge  for  professional  business,  even 
though  it  might  appear  that  he  had  spent  much  time  in  the  business, 
and  had  rendered  essential  services  for  which  he  might  have 
charged,  if  he  had  not  been  a  trustee. 

The  first  bill  was  delivered  to  the  plaintiffs'  solicitor  on  the  2(Hb 
of  October,  1887,  and  it  remained  in  his  hands  until  the  13th  of 
November.  The  second  bill  was  not  delivered  under  circumstances 
so  favourable  to  the  solicitor.  The  defendant,  it  appears,  was  a 
long  time  in  completing  that  bill,  and  it  was  not  finally  made  out. 
or  in  the  possession  of  Mr.  Gutts  until  the  13th  of  November;  bat 
he  then  received  it  and  carried  it  away  with  him  to  his  clients,  who 
[  *890  ]  were  *in  the  neighbourhood  and  consulted  him  on  the  subject,  and 
no  objection  was  made  to  the  items  now  complained  of.  That  is 
not  all.  The  parties  had  been  long  preparing  for  a  final  settle- 
ment. Mr.  Parker  had  prepared  the  draft  release,  and  sent  a  copy 
of  it  so  long  back  as  the  27th  of  October,  so  that  from  the  27th  of 
October  to  the  13th  of  November  the  plaintiffs  had  notice  of  what 
they  were  required  to  do  on  the  final  settlement.  The  defendant 
had  given  full  information  as  to  the  nature  of  the  charges  in  the 
first  bill,  and  as  to  the  release  expected ;  so  that  in  October  the 
plaintiffs  must  have  come  prepared  to  give  their  attention  to  the 
subject.  The  second  bill  had  been  inspected  by  Gutts  as  it  was 
making  out ;  it  was  afterwards  examined  by  Gutts  with  his  clients, 
apart  from  Parker,  and  therefore  no  notion  of  surprise,  pressure,  or 
anything  of  that  sort,  can  arise.  Having  all  this  information 
and  professional  assistance,  they  executed  this  general  release, 
and  there  appears  to  me  no  reason  for  not  giving  it  full 
operation. 
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If  the  plaintiffs  had  charged  and  proved  that  Parker  knew  the 
law,  according  to  his  duty,  and  that  Cutts  was  ignorant  of  the 
law  which  he  ought  to  have  known  according  to  his  duty,  and 
that  Parker  had  fraudulently  taken  advantage  of  his  own  know- 
ledge and  of  his  adversary's  ignorance,  this  release  might  then 
have  been  held  to  be  inoperative.    Here  nothing  of  the  sort  is  even 


On  the  whole  of  this  case,  I  do  not  find  any  ground  for  setting 
aside  the  release.  I  think  that  the  plaintiffs  are  bound  by  it,  and 
that  the  defendant  is  entitled  to  the  benefit  of  it.  The  bill  must  be 
dismissed  with  costs. 


8TANS8 

V. 

Pabker. 


SPAELING  V.  PARKEE  (1). 

(9  Beav.  450—459 ;  S.  0.  10  Jur.  448.) 

Shares  in  a  Oas  Light  Company  and  in  a  Dock  Company,  which  Com- 
panies possessed  real  estate  for  the  purposes  of  their  undertakings :  Held, 
not  within  the  Statute  of  Mortmain. 

The  testator,  in  this  cause,  bequeathed  four  charitable  legacies  of 
500/.  each.  By  the  decree,  it  was  referred  to  the  Master  to  take  the 
usual  accounts;  and  with  a  view  to  the  question  whether  any 
abatement  of  these  legacies  ought  to  be  made,  under  the  operation 
of  the  Statute  of  Mortmain,  the  Master  was  directed  to  distin- 
guish such  parts  of  the  testator's  personal  estate,  as,  at  the 
time  of  his  death,  consisted  of  leaseholds,  mortgage  securities, 
or  other  chattels  real,  or  otherwise  arising  from  or  connected 
with,  land. 

The  Master  found,  that  the  testator  was  not  possessed  of  any 
leasehold  estates,  but  was  possessed  of  several  mortgage  securities, 
and  that  the  other  parts  of  his  personal  estate  consisted  of  chattels 
real,  or  otherwise,  arising  from  or  connected  with  land,  which  were 
particularly  stated  in  the  second  part  of  the  third  schedule  to  his 
report,  and  which  were  there  particularised  as  consisting  of  five 
1002.  shares  in  the  Liverpool  Gas  Light  Company ;  sixty  50Z.  shares 
in  the  Edinburgh  and  Glasgow  Bailway  Company  ;  forty-five  201. 
shares  ♦in  the  Edinburgh,  Leith,  and  Newhaven  Railway  Company ; 
ten  201,  shares  in  the  Lancaster  Gas  Light  Company,  and  forty 
1002.  shares  in  the  Harrington  Dock  Company. 

The  Liverpool  Gas  Light  Company  was  incorporated  by  Act  of 
Parliament  (58  Geo.  III.  c.  Ixvi.),  and  empowered  to  purchase  lands 
and  buildings.    The  subscribers  to  the  joint  stock  (which  was  to  be 
(1)  See  now  the  Mortmain  and  Charitable  Uses  Act,  1891. 

26—2 
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Spablikq  60,0001.) »  wdi^e  each  of  them  to  be  entitled  to  a  right  and  intereBt 
pabkbb.  ui  the  capital  joint  stock,  in  proportion  to  the  number  of  shares 
which  he  held  in  the  same  capital  joint  stock,  and  to  a  like  propor- 
tionate share  of  the  profits  and  advantages  attending  the  capital 
stock ;  and  it  was  enacted,  that  all  shares  in  the  undertaking,  and 
in  the  net  profits  and  advantages  thereof,  should  be  deemed  personal 
estate,  and  not  of  the  nature  of  real  estate,  and,  as  such  personal 
estate,  should  be  transmissible  accordingly. 

The  Lancaster  Gas  Light  Company  was  a  partnership,  constituted 
by  deed  dated  the  20th  of  January,  1826,  and  whereby  the  stock, 
amounting  to  9,0002.,  was  to  be  raised  and  contributed  in  shares  of 
20Z.  each,  and  to  be  assignable  in  a  prescribed  form.  The  lands, 
houses,  buildings,  and  other  things  belonging  to  the  Company  were 
to  be  vested  in  trustees ;  and  it  was  expressly  provided,  that  the 
shares  in  such  lands,  houses,  buildings,  and  other  things,  or  in  the 
purchase  money  for  the  same,  should  be,  and  be  deemed,  personal 
estate.  There  was  power  to  dissolve  the  concern,  to  sell  the 
property,  and  apply  the  money  in  a  due  manner,  and  then  divide 
the  residue,  if  any,  amongst  the  shareholders,  according  to  their 
respective  shares  and  interests  therein. 
[  452  ]  The  Harrington  Dock  Company  was  also  a  partnership,  consti- 

tuted by  deed  dated  the  12th  of  July,  1886,  and  was  formed  for 
purchasing  land  for  150,000Z.,  and  converting  and  improving  the 
same  by  the  erection  of  a  sea-wall,  for  the  formation  of  canals 
docks,  wharfs,  and  buildings,  and  for  the  reception  and  discharge 
of  ships  and  other  things  thereto  appertaining.  The  capital  was  to 
be  200,0001.,  divided  into  2,000  shares  of  1002.  each.  The  Company 
might  raise  money  on  mortgage,  and  invest  money  on  real  securi- 
ties ;  and  it  was  provided,  that  all  the  property  of  the  Company,  as 
between  the  shareholders,  should  always  be  considered  as  personal 
estate ;  and  every  shareholder  was  to  be  interested  in  the  profits 
and  liable  to  the  losses  of  the  Company,  in  proportion  to  his  share, 
and  there  was  to  be  no  benefit  of  survivorship  among  the  share- 
holders, but  every  shareholder  was  to  have  a  distinct  and  separate 
right  to  his  shares,  and  the  same  were,  subject  to  the  regulations 
of  the  deed,  to  be  subject  to  disposition  by  deed  or  will,  or  in  case 
of  intestacy,  to  be  transmissible  to  his  personal  representatives. 
There  was  a  provision  for  dissolution,  for  sale  of  the  propertj, 
winding  up  of  the  concern,  and  dividing  any  surplus  among  the 
shareholders. 
Each  of  these  Companies  (and  the  Harrington  Dock  Company  to 
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a  very  large  extent),  was  possessed  of  and  entitled  to  real  estate,  as     Spabliho 
part  of  its  joint  stock  or  capital.  Paucsb. 

The  case  came  on  for  further  directions,  and  the  question  was, 
whether  these  shares  were,  to  any  extent,  within  the  Mortmain  Act. 

Mr.  Turner  and  Mr.  Geldart,   for   the  plaintiffs,   who  were 
trustees  of  the  charitable  legacy.    *    *     * 

Mr.  Purvis  and  Mr.  Walpole,  for  the  tenant  for  life,  and  Mr.        [  464  ] 
RmtpeU  and  Mr.  JVhitmarshf  junior,  for  the  remainder  man.   *   ♦   * 

Mr.  Tinney  and  Mr.  R.  Perry  referred  to  the  88  Geo.  HI.       [  456  ] 
c.  60,  s.  99,  enacting  that  the  land  tax  when  redeemed  "  should  be 
deemed  personal  estate  and  transmissible  as  such,  and  not  of  the 
nature  of  real  estate,"  yet  land  tax  was  within  the  Mortmain  Act. 

Mr.  Turner,  in  reply. 

The  Masteb  of  the  Bolls  deferred  his  judgment. 

The  Master  of  the  Bolls  :  April  n. 

It  is  admitted,  that  the  Scotch  railway  shares  do  not  fall  within  [  467  ] 
the  provisions  of  the  Mortmain  Acts,  but  with  respect  to  the  shares 
in  the  Liverpool  Gas  Light  Company,  in  the  Lancaster  Gas  Light 
Company,  and  in  the  Harrington  Dock  Company,  a  question  is 
made,  whether  they  are  interests  in  land,  such  as  to  make  them 
inapplicable  to  charity  under  the  statute. 

Each  of  these  Companies  (and  the  Harrington  Dock  Company  to 
a  very  large  extent)  is  possessed  of  and  entitled  to  real  estate  as 
part  of  its  joint  stock  or  capital;  and  each  shareholder  has  an 
interest  in  an  undivided  portion  of  the  aggregate  capital,  and  some 
interest  in  the  real  estate  which  constituted  part  of  that  aggregate ; 
i.e.  an  interest  that  so  much  of  the  joint  stock  as  consisted  of  land 
should  be  employed  for  the  best  advantage  of  the  joint  concern, 
and  an  interest  in  the  clear  produce  which  might  arise  from  a  sale 
of  the  joint  stock,  including  the  land,  in  case  the  joint  concern  should 
be  determined,  and  the  affairs  thereof  wound  up  and, settled. 

The  question  is,  whether  this  is  such  an  interest  in  land  as  was 
contemplated  by,  or  is  within  the  true  intent  and  meaning  of  the 
third  section  of  the  statute  9  Geo.  H.  c.  86.  Is  it  an  estate  or 
interest  in  land  which  can  be  brought  into  Mortmain  ? 

A  shareholder  in  one  of  these  Companies,  whether  incorporated 
I 
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Spablino  or  not,  has  a  right  to  receive  the  dividends  payable  on  his  share; 
Parkkb.  i'^'  A  right  to  his  just  proportion  of  the  profits  arising  from  the 
employment  of  the  joint  stock,  consisting  partly  of  land ;  and  he 
has  also  a  right  to  assign  his  share  for  value ;  bat  whilst  he  con- 
[  *^S8  ]  tinues  to  *hold  his  shares,  he  has  no  interest  or  separate  right  to 
the  land,  or  any  part  of  it.  He  is,  indeed,  interested  in  the  employ- 
ment of  the  land,  but  he  cannot  proceed  against  the  land  directly, 
for  any  thing  which  is  due  to  him,  or  make  any  part  of  the  land 
his  own,  for  the  purpose  of  satisfying  any  demand  which  he  may 
have  as  shareholder.  He  is  not  in  the  situation  of  a  mortgagee 
who  has  a  direct  interest  in  the  land,  which  he  may  make  absolutely 
his  own  by  foreclosure,  or  of  a  tenant  in  common,  or  joint  tenant, 
who  may  make  a  part  of  it  his  own  in  severalty;  and  if,  upon  a 
dissolution  or  determination  of  the  joint  concern,  he  can  become 
an  owner  of  any  part  of  the  land,  it  is  only  upon  a  new  transaction, 
and  by  acquiring  a  new  title  as  purchaser.  Upon  his  death, 
nothing  descends  upon  his  heir,  and  his  legal  personal  represen- 
tatives do  not  acquire  any  share  or  interest  in  the  land  different 
from  that  which  the  deceased  shareholder  possessed ;  and  in  the 
administration  of  estates  of  deceased  persons,  and  the  investment 
of  money  to  be  held  on  trust,  the  shares  which  the  deceased  persons 
may  have  been  possessed  of  in  joint  stock  Companies,  ought,  in 
the  absence  of  special  directions  or  circumstances,  to  be  sold  and 
converted  into  money  to  be  otherwise  invested. 

The  Courts  have  held,  that  if  a  man  directs  land  to  be  sold,  and 
the  produce  applied,  either  by  itself  or  as  part  of  a  mixed  fund,  in 
payment  of  legacies  to  charities,  the  legacies  so  far  as  their  pay- 
n^ent  is  made  to  depend  on  the  produce  of  the  real  estate,  most 
fail,  as  being  contrary  to  the  intent  and  policy  of  the  Mortmain  Act, 
and  marshalling  is  not  allowed.  But,  no  case  has  determined,  that 
such  shares  as  those  now  in  question,  are  within  the  meaning  of 
the  Act ;  and  on  the  whole,  I  am  of  opinion,  that  a  shareholder  in 
such  joint  stock  Companies  as  those  which  are  now  under  my  con- 
[  *469  ]  sideration,  *i8  not  in  that  character  or  right,  entitled  to  any  such 
estate  or  interest  in  land,  as  falls  within  the  true  intent  and  meaning, 
and  the  operation  of  the  Mortmain  Act  of  George  II. 

If  the  Company  continues,  the  share  is  transferable  only  for 
money.  If  the  Company  be  dissolved,  the  whole  property  is  sold, 
the  concern  is  wound  up,  and  the  shareholder  obtains  only  his 
share  of  any  surplus,  which  there  may  be  after  satisfying  all 
demands  on  the  joint  concern. 
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WHITCHER  V.   PENLEY. 

(9  Beav.  477—479.) 

A  testator  bequeathed  hie  residue  to  his  three  sons,  in  trust,  to  be  divided 
between  his  three  sons  and  his  daughter,  and  he  directed  his  daughter's 
share  to  be  kept  in  the  hands  of  his  sons,  for  her  *'  or  "  her  children's  sole 
use,  free  from  the  control  of  her  husband.  The  daughter  surviyed :  Held, 
that  she  took  absolutely. 

Thb  question  arose  on  a  residuary  gift. 

The  testator  bequeathed  the  residue  to  his  three  sons,  in  trust  to 
provide  an  annuity  of  522.  for  his  house-keeper  for  life,  and  con- 
tinued, ''  this  sum  I  wish  to  be  secured,  and  at  her  death  to  go  to 
my  son  William,  or  his  children.  The  overplus  of  the  last-mentioned 
property  I  leave  to  be  divided  between  my  said  three  sons  and  my 
daughter,  or  their  children  ;  my  daughter's  share  to  be  kept  in  the 
hands  of  my  said  three  sons,  for  her  or  her  children's  sole  use,  and 
free  from  the  controul  of  her  husband." 

There  were  other  parts  of  the  will  which,  in  argument,  were 
relied  on,  as  affecting  the  construction  of  the  residuary  gift.  Thus, 
the  testator  gave  to  his  son  Greorge  some  leasehold  property,  and 
proceeded :  ''  this  property  I  earnestly  entreat  my  son  George, 
should  he  die  without  issue,  to  settle  upon  his  brothers  and  sister, 
or  their  children." 

He  then  proceeded :  "  I  likewise  give  and  bequeath  to  my  said 
three  sons  William,  George,  and  Aaron  Penley,  in  trust  for  my 
daughter  Frances  Mary  Ann  Astor,  for  her  sole  and  separate  use, 
free  from  the  controul,  debts  or  incumbrances  of  her  husband,  and 
at  her  demise,  for  the  benefit  of  her  children,  a  leasehold  house," 
<b!.,  which  he  then  described. 

The  testator  died  in  1888,  and  his  daughter  died  in  the  year 
following,  leaving  several  children,  who  were  plaintiffs  in  the  cause. 
The  defendant  Beynell  was  her  administratrix. 

The  question  was,  whether,  on  the  construction  of  the  residuary 
clause,  the  daughter  took  absolutely,  or  whether  her  children  took 
any  interest  in  the  gift. 

Mr.  Turner  and  Mr.  Rogers,  for  the  children  [cited  Vaughan 
v.  The  Marquis  of  Headfort  (i)] . 

Mr.    Kindersley  and    Mr.    Bird,    contra    [cited    Gittings    v. 
M'Dermott  (2),  Montagu  v.  Nucella  (s),  and  Salisbury  v.  Petty  (4)]. 
(1)  51  B.  B.  330  (10  Sim.  639).  (3)  25  B.  B.  25  (1  Buss.  165). 


1846. 
July  13. 

RoUt  Court. 

Loid 

Lanodalb, 

M.R, 
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(2)  39  B.  B.  139  (2  My.  &  K  < 


(4)  64  B.  B.  206  (3  Hare,  86). 
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Mr.  Turner,  in  reply. 

The  Master  of  the  Bolls  was  of  opinion  that  the  daughter  took 
an  absolute  interest  in  one-fourth  of  the  residue,  and  he  made  a 
declaration  accordingly. 


1846. 

Feb.  18. 

July  13. 

[479] 


HEDGES  V.  HARPXJR. 

(9  Beav.  479—486;  8.  C.  10  Jur.  678.) 
[Beversed  in  1858,  as  reported  in  8  D.  G.  &  J.  129.] 


1846. 
JWy  16. 

Rolls  Court. 

Lord 

Lanodalb, 

M.B. 
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TODD  V.   WILSON  (1). 

(9  Beay.  48&— 190;  S.  C.  15  L.  J.  Ch.  4A0;  10  Jur.  626.) 

On  a  eettlement  of  account  between  a  cestui  que  trust  and  trustee  (a 
solicitor),  the  latter  charged  for  professional  services  in  the  trust  A  releue 
was  executed,  but,  the  cestui  que  trust  not  haying  had  any  independent 
professional  assistance  on  the  occasion,  the  Court  relieyed  him  from  the 
professional  charges,  beyond  costs  out  of  pocket. 

The  testator,  by  his  will,  appointed  the  defendants  Wilson  and 
Trotter  (a  solicitor)  trustees  and  executors.  His  will  contained  the 
usual  trustees'  indemnity  clause,  and  it  empowered  the  trustees  to 
retain  ''  all  their  losses,  costs,  charges,  damages  and  expenses  to  be 
occasioned  by  the  execution  of  the  said  trusts  reposed  in  them." 

The  testator  died  in  1886,  and  the  plaintiff  was  a  cestui  que 
trust. 

In  1840,  a  settlement  of  accounts  was  come  to  between  the 
plaintiff  and  the  trustees.  The  plaintiff  examined  and  approved  of 
the  account,  and  signed  a  memorandum  in  the  following  words: 
**  I  have  examined  all  the  foregoing  accounts,  and  have  found 
them  correct."  On  the  16th  day  of  December,  1840,  he  executed 
to  the  defendants,  the  trustees,  a  general  release. 

The  account  contained  the  following  items  : 

"  To  cash,  paid  Mr.  Trotter's  bill  2041.  6«.  7i." 

''  To  costs  and  bills  relating  to  the  Waste  House  trial  and  title, 
1071.  lU.  7d." 

These  sums  appeared  to  be  the  amount  of  professional  charges 
made  by  Trotter,  the  trustee. 

Disputes  afterwards  arose,  and  this  bill  was  filed  in  May,  1845, 
praying  that  the  release  might  be  set  aside,  and  for  a  general 


(1)  In    re    Webb,   Lambert    v. 
70L.  T.318. 


Still  [1894]   1   Ch.   73,   63  L.  J.  Ch.  145. 
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aceoant  of  the  trast  matters.    By  amendment,  the  bill  was  limited        Todd 
(o  settmg  aside  the  release  for  the  purpose  of  taxing  the  bills  of      wilbon. 
costs,  and  for  repayment  to  the  plaintiff  of  the  amount  retained  by 
the  trustee  for  his  professional  charges. 

The  defendant,  by  his  answer,  stated,  that  the  bills  and  accounts 
were  delivered  in  May,  1840,  that  in  the  settlement  the  plaintiff 
had  been  assisted  by  his  father,  a  barrister ;  but  these  facts  had 
not  been  proved  in  the  cause,  though  it  appeared  that  the  father 
had  been  a  party  to.  the  release. 

Mr.  Turner  and  Mr.  Elderton,  for  the  plaintiff,  argued,  that 
this  case  differed  from  Stanes  v.  Parker  (i),  for  there,  the  cestui  que 
trusts  had  been  assisted  by  an  independent  solicitor.  That  it  was 
the  duty  of  the  defendant  to  have  told  the  plaintiff,  at  the  time  of 
settlement,  that  he  was  not  liable  beyond  costs  out  of  pocket,  and 
that  the  defendant  could  not  avail  himself  of  the  ignorance  of  his 
client  and  set  up  the  release  executed  without  independent  pro- 
fessional assistance,  in  order  to  retain  that,  which,  by  the  law  of 
this  Court,  he  was  not  entitled  to. 

The  Masteb  of  the  Bolls  :  [  ^88  ] 

In  Stanes  v.  Parker^  the  bill  of  costs  had  been  handed  over  to  an 
independent  solicitor,  and  that  makes  a  great  difference  in  the  two 
cases. 

Mr.  Kindersley  and  Mr.  Faber,  for  the  trustees,  argued,  that  it 
was  evident,  from  the  nature  of  the  transaction,  the  father  being 
mterested,  and  having  executed  the  release,  that  the  plaintiff  had 
had  the  benefit  of  his  assistance  in  the  matter ;  that  the  cestui  que 
trust  might,  by  contract,  have  allowed  the  charge,  and  that,  after 
the  settlement  of  accounts,  the  release,  and  the  acquiescence  of 
five  years,  the  plaintiff  was  not  entitled  to  have  the  settlement  set 
aside. 

The  Masteb  of  the  Bolls  : 

It  seems  that  the  defendant  Wilson  and  the  defendant  Trotter, 
who  was  a  solicitor,  were  appointed  trustees  and  executors  of  the 
will  of  the  testator  in  this  cause,  who  died  in  June,  1886.  Trotter 
was  the  acting  trustee  and  executor,  and  he  also  acted  as  solicitor 
when  the  services  of  a  solicitor  were  required  in  the  execution  of 
the  trust :  in  other  words,  he  was  both  solicitor  and  client ;  he  was 

(1)  Ante,  p.  399. 
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Todd  acting  as  solicitor  for  himself  in  his  character  of  trustee.  The 
wiuoK.  rule  of  the  Court  on  the  subject  is  perfectly  well  known,  that  when 
a  trustee  is  a  solicitor  and  employs  himself  in  matters  relating  to 
the  trust,  he  is  only  entitled  to  be  paid  his  disbursements  or 
money  out  of  pocket,  and  he  is  entitled  to  nothing  for  his  time  or 
professional  trouble. 

It  is  plain,  however,  that  the  defendant  Trotter  did  make  such 
charges  in  his  bill,  and,  in  1840,  he  came  to  a  settlement  of 
accounts  with  the  plaintiff,  the  person  to  whom  the  estate  belonged. 
The  accounts  were  rendered,  and  the  bills  of  costs  appear  to  have 
[  *^39  ]  been  delivered ;  but  these  bills  do  not,  by  any  evidence  before  *me, 
appear  to  have  been  examined,  on  behalf  of  the  plaintiff,  by  any 
person  skilled  in  the  law,  who  had  the  opportunity  of  informing 
the  plaintiff  that  the  solicitor,  being  a  trustee,  was  not  entitled  to 
make  these  charges.  I  say,  there  is -no  evidence  before  me, 
because  it  is  stated  in  the  answer  that  these  bills  were  examined 
by  the  plaintiff's  father,  a  barrister  residing  in  the  same  place  as 
Trotter.  I  cannot  say  that  a  barrister  is  a  very  good  person  to 
whom  to  refer  bills  of  costs,  though,  as  was  observed  in  the  argu- 
ment, he  may  well  know  the  rule  and  principle  of  this  Court,  that 
a  sohcitor  being  a  trustee  is  not  entitled  to  charge  for  his  time  or 
trouble.  But,  however  that  may  be,  there  is  no  evidence  that 
these  bills  were  so  examined  by  him,  and,  there  being  no  evidence 
on  the  subject,  I  am  under  the  necessity  of  saying,  that  I  cannot 
consider  them  to  have  been  examined  by  him. 

The  accounts  were  settled  and  a  release  was  given,  and,  for  any- 
thing which  appears  to  the  contrary,  this  gentleman,  who  settled 
the  account  and  gave  the  release,  did  so  without  being  advised  by 
his  solicitor,  whose  duty  it  was  to  advise  him,  that  there  wer« 
portions  of  these  bills  which  he  was  not  liable  to  pay.  I  consider 
it  a  general  rule  that  the  solicitor  is  bound  to  do  so,  if  his  client  be 
without  other  professional  assistance  on  the  occasion. 

In  Stanes  v.  Parker  I  was  of  opinion,  though  nothing  of  that 
kind  appeared  to  have  been  stated  by  the  solicitor  to  the  client, 
still  that  the  account  could  not  be  opened,  because  the  client  had 
ceased  to  employ  Mr.  Parker,  and  when  the  release  was  given,  he 
[  ^490  ]  employed  another  solicitor,  who  examined  the  accounts  *for  him, 
whose  duty  it  was  to  know  the  rule,  and  to  inform  him  of  it  But 
there  is  nothing  of  that  kind  here.  My  opinion  is,  that  if  this 
gentleman  had  simply  asked  relief  on  the  allegation  that  be  had 
executed  a  release  to  the  solicitor,  and  settled  his  accounts  containing 
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items,  which  the  solicitor  knew,  bat  the  client  did  not  know,  were 
not  by  law  chargeable,  he  would  have  been  entitled  to  relief. 

Here  he  has  imputed  fraud,  and  sought  other  relief,  which  he 
has  abandoned.  1  am  of  opinion  that  I  ought  to  dismiss  so  much 
of  the  bill  as  seeks  to  declare  the  release  fraudulent  and  void,  and 
I  ought  to  declare,  that,  notwithstanding  the  release,  the  plaintiff 
is  entitled  to  be  relieved  from  the  charges  which  the  defendant  was 
not  entitled  to  make ;  and  I  must  refer  the  bill  to  the  Master,  and 
reserve  all  other  costs. 


Todd 
r, 

WlLBOH. 


GHOST  V.  WALLER  (i). 

(9  Beav.  497—502.) 

Where  trustees  for  sale  sell  the  trust  property,  and  place  the  conveyance, 
executed  by  them  and  having  their  receipt  endorsed,  in  the  hands  of  a 
solicitor,  who  receives  and  misapplies  the  purchase-money,  they  are  liable 
for  a  breach  of  trust. 

A  marriage  being  in  contemplation,  A.  B.,  the  intended  wife,  conveyed 
property  to  trustees,  for  herself  until  marriage,  and  then  for  her  separate 
use,  for  life,  without  power  of  anticipation,  and  subject  to  certain  interests 
to  her  husband  and  children,  if  any,  for  herself.  Before  the  marriage  took 
effect,  the  trustees  committed  a  breach  of  trust,  against  which  A.  B.  by  her 
solicitor,  gave  an  indemnity.  The  marriage  took  effect  two  years  after  the 
settlement,  and  the  husband  died  without  children :  Held,  that  the  indemnity 
was  valid  and  subsisting,  and  that  the  trustees  had  been  released  from  their 
liability. 

Maby  Fibld,  being  entitled  to  a  moiety  of  some  freehold  property 
at  Bath,  had,  in  May,  1887,  agreed  to  sell  it  to  the  owner  of  the 
other  moiety. 

In  1888,  a  marriage  was  agreed  upon  between  Mary  Field  and 

James  Ghost,  and  a  settlement,  dated  in  August,  1888,  was  executed, 

by  which  the  property  was  conveyed  to  Waller  and  Young,  to  the 

use  of  the  plaintiff  and  her  heirs  until  the  marriage.     The  trustees 

had  a  power  of  sale  which  was  capable  of  being  executed  before  or 

after  the  marriage,  and  they  were  to  lay  out  the  proceeds  (after 

paying  70Z.  to  Mary  Field)  in  the  Consols,  and  stand  possessed 

thereof  on  the  trusts  of  an  indenture  of  even  date.     These  trusts 

were  declared  to  be  for  Mary  Field,   her  executors,  &c.,  until 

marriage,  and  afterwards  for  the  separate  use  of  Mary  Field,  for 

life,   without   power  of  anticipation,  and  after  her  decease,  upon 

certain  trusts  for  the  husband  and  children,  and  in  default,  for 

Mary  Field. 

{})  Re    Bellamy    and    Metropolitan      now  see  the  Trustee  Act,  1893,  s.  1 7  ( 1 ). 
Bf^rd  of  Works  (1883)  24  Ch.  D.  387,      — O.  A.  S. 
394,  52  L.  J.  Ch.  870, 48  L.  T.  801 ;  and 
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Ghost  Some  delay  took  place  in  the  solemnization  of  the  marriage,  and 

Walleb.  ^^  ^^^  mean  time  the  sale  of  the  estate  was  completed.  Both  Mary 
Field  and  the  trustees  were  made  parties  to  and  executed  the  eon- 
[  *498  ]  veyance,  dated  *the  14th  of  September,  1888,  and  the  trustees 
alone  signed  the  receipt  for  the  parchase-money  indorsed  thereon. 
The  trustees  handed  back  the  conveyance  to  Mr.  Osbaldeston,  the 
solicitor  of  Mary  Field,  who  completed  the  purchase,  and  reoeived 
and  retained  the  purchase-money,  and  the  same  was  lost  by  his 
subsequent  bankruptey. 

Proceedings  were  taken  against  Osbaldeston  by  and  in  the  name 
of  Mary  Field,  to  recover  the  amount ;  but  there  being  a  difficulty 
in  sustaining  this  action  in  her  name,  an  application  was  made  to 
the  solicitor  of  the  trustees,  for  permission  to  use  their  names  in 
another  action  against  Osbaldeston.  They  consented,  on  receiving 
an  indemnity  from  the  costs  and  a  discharge  from  all  liability  in 
regard  to  the  money,  if  any  existed,  and  this  Mary  Field  agreed  to. 
Accordingly,  Mr.  WooUey,  her  solicitor,  after  conferring  with  her 
and  obtaining  her  assent,  wrote  to  the  trustees  a  letter,  dated  the 
21st  of  January,  1840,  which  was  as  follows : 

*^  Upon  your  sending  me  a  copy  of  the  trust  deed,  and  the  trustees 
assisting  to  make  an  arrangement  of  the  present  action  of  Field 
against  Osbaldeston,  and  in  failure  of  effecting  an  arrangement  to 
the  satisfaction  of  the  trustees  and  Miss  Field,  to  immediately  give 
instructions  to  me  to  commence  an  action  against  Mr.  Osbaldeston^ 
in  the  name  of  trustees,  for  the  purpose  of  receiving  the  money,  on 
these  conditions,  she,  Mary  Field,  hereby  authorizes  me  to  give  up 
all  claims,  if  any  she  has,  against  her  trustees,  for  negligence  or 
otherwise,  in  regard  to  the  trusts  created  by  the  deed  of  trust 
bearing  date  the  6th  and  7th  of  August,  1888,  and  to  indenmify  the 
trustees  against  all  costs  and  charges,  at  any  time  incurred  by  the 
[  *499  ]  said  *Mary  Field  in  the  name  of  the  said  trustees,  relative  to  this 
claim  on  Osbaldeston." 

The  trustees  (in  the  opinion  of  the  Court)  complied  with  their 
part  of  the  agreement.  Afterwards,  in  May,  1840,  the  maniage 
took  place  between  Mary  Field  and  Ghost. 

The  money  was  lost  by  the  bankruptcy  of  Osbaldeston,  and  this 
bill  was  filed  in  April,  1842,  to  make  the  trustees  responsible  for 
the  amount.  Ghost  died  in  January,  1848,  and  there  were  no 
children  of  the  marriage.  His  widow  married  again  to  Upton, 
and  a  supplemental  bill  was  thereupon  filed  by  her  by  her  next 
friend. 
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Mr.  Kindersley  and  Mr.  Hetherington  for  the  plaintiff. 
Mr.  Roupell  and  Mr.  Henry  Stevens  for  the  defendants. 
Mr.  Kindersley  J  in  reply. 

The  Mastbb  of  the  Bolls: 

Cases  of  this  kind,  where  the  Court  has  to  determine  which  of 
two  innocent  parties  is  to  sustain  a  loss,  must  be  attended  with 
great  hardship. 

In  cases  of  breaches  of  trust,  it  is  of  great  importance  to  the 
community,  that  trustees,  who  take  on  themselves  the  protection  of 
the  property  of  others,  should  be  made  to  feel  that  they  will  be 
held  liable  for  trust  property  which  is  lost,  by  their  acts  of  omission 
or  commission,  and  that  such  liability  will  be  enforced  against 
them.  That  being  the  liability  of  trustees,  it  is,  on  the  other 
hand,  of  great  importance,  to  take  care,  that  trustees  are  not 
charged,  unless  they  are  distinctly  ♦proved  to  have  been  guilty  of 
some  act  of  omission  or  commission.  If  it  were  otherwise,  no  man 
would  ever  become  a  trustee,  and  all  the  benefit  and  protection 
which  result  from  that  office  would  be  lost. 

Here,  the  trustees,  being  asked  to  execute  the  conveyance  and 
sign  the  receipt,  did  it  accordingly,  and  placed  the  conveyance  in 
the  hands  of  Osbaldeston.  By  that  means,  they  enabled  him  to 
receive  the  purchase-money.  The  execution  of  the  conveyance  and 
the  signing  of  the  receipt  were  the  only  grounds  on  which  Osbaldeston 
could  demand  payment  from  the  purchaser,  and  he,  in  fact,  obtained 
possession  of  it  by  these  means.  I  am  of  opinion,  that  the  money 
which  they  enabled  Osbaldeston  to  receive  was  subject  to  such  trusts 
as  might  arise  from  the  settlement,  and  that  the  trustees  became 
liable ;  for  they  authorized  the  payment  of  the  money  to  Osbaldeston, 
instead  of  taking  possession  of  it  and  investing  it  on  the  trusts  of 
the  settlement.  They  afterwards  received  the  indemnity  of  the 
2l8t  of  January,  1840,  which,  it  is  said,  was  destroyed  by  the 
subsequent  conduct  of  their  solicitor.  I  will  read  over  that  part  of 
the  case.  If  I  should  be  of  opinion  that  this  indemnity  is  not 
gone,  the  loss  will  fall  on  the  plaintiff,  otherwise  the  defendants 
will  be  the  sufferers. 

Ths  Master  of  the  Bolls: 

I  have  read  these  papers,  and,  on  the  first  point,  my  opinion  is 
not  altered.    I  continue  to   think,   that  the  trustees  did  make 


Ohost 

r. 
Wallbb. 
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Ghost        themselves  liable  for  the  sum  of  850L,  by  executing  the  deed  and 

WAU.KB.     signing  the  receipt,  which  induced  the  parties  to  pay  the  purchase- 
money  to  Mr.  Osbaldeston. 

[  501  ]  X  am  of  opinion,  further,  that  the  letter  of  the  21st  of  January, 

1840,  by  its  force  and  effect,  so  far  as  the  plaintiff  is  concerned, 
released  the  trustees  from  the  liability  which  they  had  incurred. 
It  was  not,  and  could  not  be,  a  general  release,  for,  as  the  matter 
then  stood,  the  settlement  having  been  executed  in  contemplation 
of  a  marriage  which  had  not  then  taken  place,  and  though  the  only 
trust  and  duty  before  the  marriage  was  for  the  plaintiff  herself,  yet 
there  were  other  persons  who,  in  the  event  of  a  marriage,  might 
have  become  interested  in  the  property,  and  in  the  performance  by 
the  trustees  of  their  duty.  It  could  not  therefore  be,  and  was  not, 
a  release  of  the  trustees,  as  respects  the  interests  which  might 
afterwards  arise.  I  think  the  conditions  of  the  release  are  distinctly 
stated  in  the  letter,  and  these  having  been  fulfilled,  the  trostees 
were  no  longer  liable  to  the  plaintiff. 

The  next  question  is,  whether  what  subsequently  happened  placed 
them  in  a  different  situation  ;  and,  after  giving  my  best  attention 
to  the  subject,  I  am  of  opinion,  that  the  trustees  did  not  do  any 
thing  which  had  the  effect  of  depriving  them  of  the  benefit  of  the 
indemnity.  It  is  a  grievous  thing  for  the  plaintiff,  but  I  think  she 
is  not  entitled  to  the  relief  she  asks  against  the  defendants. 

Before  I  read  the  pleadings,  it  occurred  to  me,  that  although  the 
plaintiff  might  not  be  entitled  to  the  relief  she  asks,  yet  that  she 
ought  not  to  be  charged  with  costs;  on  a  careful  consideration, 
however,  of  this  bill,  I  think  that  it.does  not  contain  any  true  state- 
ment of  the  facts,  and,  on  more  than  one  occasion,  there  is  a 
misrepresentation  of  facts,  which  must  have  been  known  to  her 
advisers.     Considering  this,  and  that  the  principal  and  only  point 

[  '602  ]       is  not  prominently  brought  forward,  *but  mixed  up  with  vague 
charges,  I  am  of  opinion  that  the  bill  must  be  dismissed  with  costs. 

Mr.  RoupeU  said,  that  the  next  friend  was  under  sentence  of 
transportation,  and  he  asked  the  costs  of  the  trustees  out  of  the 
other  trust  funds. 

The  Master  of  the  Kolls  : 

Let  that  circumstance  be  mentioned  again,  if  any  thing  is  to 
be  founded  on  it.  I  do  not  think  I  can  do  anything  with  it  at 
present. 
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BENSON  V.   LAMB. 

(9  Beav.  502—507  ;  S.  C.  15  L.  J.  Ch.  218.) 

Though  time  may  not  be  of  the  essence  of  the  contract,  yet,  upon 
unreasonable  delay  on  the  part  of  a  vendor  in  completing,  the  purchaser, 
upon  giving  notice,  may  rescind  the  contract. 

It  being  one  of  the  terms  of  a  contract  between  vendor  and  purchaser, 
that  certain  parties  were  to  join  in  the  conveyance,  the  Court  would  not 
enter  into  the  question,  whe^er  they  were  necessary  or  proper  parties. 

The  plaintiff,  Benson,  was  mortgagee  of  some  property  of  which 
he  had  a  power  of  sale.  The  mortgagor  became  bankrupt,  and  the 
plaintiff  thereupon  made  efforts  to  sell  the  property. 

In  July,  1848,  the  defendant.  Lamb,  who  was  tenant,  entered 
into  a  negotiation  to  become  the  purchaser  for  7502.  An  agreement 
was  prepared,  though  not  signed,  by  the  parties ;  but  a  subsequent 
correspondence  took  place  between  them  and  their  solicitors,  which 
the  plaintiff  insisted  formed  a  valid  binding  contract.  This  was 
denied,  and  was  the  subject  of  controversy  in  this  suit.  It  is 
imnecessary  to  set  out  this  long  correspondence.  It  is  sufScient 
to  state  that  the  Cocjj^t  came  to  the  conclusion,  that,  if  there  were 
a  binding  contract  entered  into  by  Lamb,  one  of  the  stipulations 
was,  that  the  assignees  of  the  mortgagor  should  concur  in  the  con- 
veyance, and  that  the  purchase  should  be  completed  *on  the  29th 
of  September,  and  that,  if  the  vendor  should  be  unable  to  obtain 
the  concurrence  of  the  "requisite  parties,"  each  party  to  the 
contract  should  be  at  liberty  to  rescind  it  at  ten  days'  notice. 

It  appeared,  that  the  abstract  had  been  sent  and  the  conveyance 
prepared,  and  that,  after  some  discussion  as  to  the  obligation  of  the 
vendor  to  obtain  the  concurrence  of  the  assignees,  the  defendant's 
solicitors,  for  the  convenience  of  the  other  side,  procured  the  execu- 
tion of  the  conveyance  by  one  of  the  assignees,  and  returned  it  on 
the  26th  of  September,  1843. 

The  concurrence  of  the  other  assignees  not  having  been  obtained, 
the  defendant.  Lamb,  on  the  24th  of  November,  1848,  gave  notice 
to  the  plaintiff  to  rescind  the  contract  at  the  expiration  of  ten  days, 
''  in  consequence  of  the  requisite  parties  refusing  to  ooncur  in  the 
conveyance." 

The  intended  purchase-money,  which  had  remained  idle  pending 
the  delay,  was,  in  January,  1844,  invested  in  the  purchase  of 
another  house,  for  the  purpose  of  enabling  Lamb,  who  was  a  school- 
master, to  follow  his  occupation. 

Matters  remained  apparently  dormant,  but  in  March,  1844,  the 
assignees  executed  the  conveyance,  and  a  request  was  made  to  the 


1846. 
March  6. 

BolU  OmH, 

Lord 

Lakodale. 

M.B. 
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Bbksok       defendant,  Lamb,  to  complete,  which  he  refased,  and  this  bill  was 
Lamb.       ^^^^  on  the  1st  of  June,  1844,  for  a  specific  performance  of  the 
agreement. 

The  bill  was  filed  not  only  against  Lamb,  but  against  Donne  and 
Charles  Buss ;  and  the  way  in  which  the  latter  were  connected 
with  the  transaction  was  as  follows  :  On  the  marriage  of  Lamb,  a 
[  *&04  ]  sum  of  500/.  ^belonging  to  his  wife  was  vested  in  Donne  and  Charles 
Bnss,  in  trust,  with  the  consent  of  the  wife,  to  invest  in  Government 
or  real  security  or  in  the  purchase  of  land ;  and  it  was  intended, 
that  this  sum,  together  with  an  addition  thereto,  should  be  invested 
in  the  property  in  question,  and  the  contract  was  entered  into  by 
Lamb  with  that  view.  It  was  insisted,  by  the  plaintiff,  that  the 
contract  had  been  entered  into  on  behalf  of  the  trustees ;  but  this 
was  not  made  out.  ♦  *  * 
The  cause  now  came  on  for  hearing. 

Mr.  Teed  and  Mr.  Batten,  for  the  plaintiff,  contended,  that 
there  was  a  valid,  binding,  and  subsisting  contract ;  that  time  was 
not  of  the  essence  of  the  contract :  Seton  v.  Slade  (i).    *    *    ♦ 

Mr.  Kindersley  and  Mr.  W.  R.  EUis,  for  Lamb,contended,  first 
that  there  was  no  binding  contract ;  secondly,  that  if  there  were, 
it  was  an  express  term  that  the  assignees,  whether  necessary 
I  •BOS  ]  parties  or  not,  should  *concur  in  the  conveyance ;  thirdly,  that,  not 
having  procured  their  concurrence  within  a  reasonable  time,  the 
defendant  had  a  right  to  rescind  the  contract,  if  any:  Tayhr^, 
Brown  (2),  King  v.  Wilson  (8) ;  and,  fourthly,  that,  under  the  cir- 
cumstances of  this  case,  there  would  be  so  much  hardship  in 
compelling  a  specific  performance,  that  the  Court  woold  not 
interfere. 

Mr.  Tui-ner  and  Mr.  RudcM  for  the  trustees : 

There  is  no  contract  proved  as  between  the  plaintiff  and  the 
trustees :  the  mere  fact  of  one  trustee  acting  as  clerk  of  Lamb*8 
solicitor  is  insufficient  to  bind  him,  and  no  authority  for  him  to  act 
for  Donne,  the  other  trustee,  is  shown.  If  any  contract  existed, 
it  was  determined  by  the  notice.  Again,  it  would  be  a  breach  of 
trust  for  the  trustees  to  invest  the  trust  money  without  the  consent 
of  the  wife,  which  she  now  refuses,  and  this  Court  will  not  compel 
a  party  to  commit  ^  breach  of  trust. 

(1)  6  E.  B.  124  (7  Ves.  265).  (3)  63  R.  R  32  (6  Beav.  124). 

2)  50  H.  £.  152  (2  Beav.  180). 
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Mr.  Teed,  in  reply.  Bkksok 

r. 
liAMB. 

The  Masteb  of  the  Bolls: 

I  do  not  know  from  the  transactions  which  took  place,  whether, 
at  the  beginning  of  the  negotiation,  the  parties,  who  seem  to  have 
had  great  confidence  in  each  other,  did  or  did  not  intend  to  enter  into 
a  binding  legal  contract.  If  that  were  their  intention,  it  is  to  be 
regretted  that  they  did  not  state  the  terms  in  writing,  and  sign  an 
agreement,  in  such  a  way  as  to  make  it  binding  under  the  Statute 
of  Frauds.  That  is  not  the  course  they  pursued  :  they  entered  into 
a  correspondence,  *which,  whether  it  amounts  to  a  binding  contract  [  •6oe  ] 
or  not,  is  far  from  free  from  doubt.  I  think  the  parties  at  one  time 
thought  it  did.  It  is  of  some  importance  to  see  what  is  to  be 
collected  from  all  these  letters  as  to  the  point  principally  in  dispute ; 
and  I  am  of  opinion,  looking  at  the  whole  correspondence,  that  it 
was  intended  that  the  assignees  should  concur  in  the  conveyance. 
One  party  thought  it  necessary  for  the  purpose  of  obtaining  a  good 
title,  or,  what  was  equally  important,  to  secure  him  from  any  future 
litigation  ;  and  the  other  side  was  of  opinion  that  it  was  unnecessary, 
though  they  were  not  unwilling  to  procure  the  concurrence  of  the 
assignees;  but  it  was,  I  think,  ultimately  the  understanding  on 
both  sides,  that  the  concurrence  of  the  assignees  should  be  obtained. 
Such  being  the  agreement,  I  will  not  enter  into  the  question 
whether  they  were  proper  or  necessary  parties :  it  is  enough  to  say, 
that  one  of  the  terms  of  the  contract,  if  there  were  any  contract, 
was,  that  they  should  be  parties. 

The  draft  conveyance  was  prepared  and  sent  by  the  plaintiff's 
solicitors  to  the  defendant's  solicitor,  who,  for  the  convenience  of 
the  plaintiff's  solicitors,  procured  the  execution  by  one  of  the 
assignees,  and  returned  the  deed  on  the  26th  of  September.  The 
plaintiff  and  his  solicitors  professed  to  be,  and  were,  desirous  of 
procuriog  the  concurrence  of  the  other  assignee,  and  then  made 
a  request  to  the  official  assignee,  who  created  the  difficulty ;  and, 
whatever  endeavours  were  made  to  procure  their  concurrence,  we 
find,  that,  from  the  26th  of  September,  when  the  engrossed  deed 
was  returned  signed  by  one  of  the  assignees,  to  the  29th,  when  the 
contract  was  to  be  completed,  and  even  down  to  the  24th  of 
November,  1848,  when  the  notice  was  given,  or  for  two  months, 
nothing  was  effectually  done.  I  quite  agree  that  the  mere  men- 
tioning the  29th  of  September,  *as  the  day  for  the  completion  of  [  ''fio?  ] 
the  contract,  did  not  make  time  of  the  essence  of  the  contract ;  but 
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Lamb. 


where  a  contract  is  to  be  completed  by  an  act  to  be  done  by  the 
vendor,  the  time  for  performing  it  is  not  to  be  indefinite.  Here  the 
vendor  was  to  have  procured  the  concurrence  of  the  assignees :  for 
two  months,  he  did  nothing,  and  then  the  defendant  gave  notice  to 
do  it  in  ten  days,  or  to  rescind. 

The  question  is,  whether  he  was  right  in  thus  proceeding,  on  the 
notion  that,  after  the  lapse  of  time,  the  assignees  had  refused  to 
concur. 

I  think  that  the  notice  was  lawfully  given  by  the  defendant,  and, 
the  time  having  expired,  the  contract  is  at  an  end.  In  some  of 
these  cases  it  has  happened,  that  after  the  time  at  which  t^  party 
has  given  notice  to  put  an  end  to  the  contract,  some  treaty  or 
negotiation  has  taken  place  which  has  qualified  the  effect  of  the 
notice.     I  find  no  such  thing  in  the  present  case. 

Again,  as  regards  the  trustees ;  there  was  no  contract  with  them, 
unless  Lamb  was  their  agent,  which  is  not  in  any  way  proved.  To 
say  that  the  attorney's  clerk  was  acting  so  as  to  bind  his  co-trustee, 
would  be  going  too  far. 

X  am  of  opinion  that  this  agreement  (if  there  were  an  agreement) 
cannot  now  be  specifically  performed.  It  may  entitle  the  plaintiff 
to  damages,  and  nothing  which  passes  here  will  affect  that  right. 

The  bill  must  be  dismissed  with  costs,  but  without  prejudice  to 
any  action  the  plaintiff  may  be  advised  to  bring. 


1846. 

July  15,  16, 

29. 

HolU  Court. 
Lord' 

liANQDALE, 

M.R. 

[570] 


PAGE  V.  HORNE. 

(9  Beav.  570—578;  further  proceedings,  11  Beav.  227;  17  L.  J.  Ch.  200; 

12  Jur.  340.) 

Whether,  after  the  execution  of  a  marriage  settlement,  which  is  not 
executory,  the  husband  and  wife  haye  power  before  the  solemnization  of 
the  marriage  to  reyoke  it,  qucere, 

[At  the  hearing  of  this  cause  here  reported  the  Master  of  ths 
Bolls  made  some  observations,  but  postponed  his  decision  until  an 
inquiry  had  been  made  into  certain  circumstances  by  the  Master. 
The  decision  was  delivered  on  consideration  of  the  Master's  report, 
and  the  report  of  that  decision,  taken  from  11  Beav.  227,  will  be 
found  in  a  later  volume  of  the  Bevised  Beports.  The  observatioii& 
made  by  the  Master  of  the  Bolls  on  the  original  hearing  of  the 
cause  will  be  found  in  a  note  in  the  report  of  the  proceedings  ob 
the  consideration  of  the  Master's  report. — 0  .A.  8.] 


TOL.  Lxxra.]         1846.    EX.     16  MEE.  &  W.  84.  419 

IN    *HE  COURT   OP  EXCHEQUER. 


80UTHGATE  v.  BOHN.  i846. 

(16  Meeson  &  Welsby,  34—36 ;  S.  C.  16  L.  J.  Ex.  50.)     '  iV<w^5. 

The  following  memorandum  was  handed  by  defendant,  a  trader,  to         [  ^^  ] 
plaintiff,  an  auctioneer : 

*'  Memorandum  of  107/.,  had  by  me  of  8.  (plaintiff),  being  an  advance  on 
books  sent  in  for  immediate  sale  by  auction : "  signed  by  the  defendant. 
The  books  were  sold,  and  an  action  haying  been  brought  by  the  auctioneer 
for  a  balance  due  to  him  on  the  sale,  the  aboye  memorandum  was  held  to 
*' relate  to  the  sale  of  goods,"  and  therefore  to  be  admissible  in  eyidence 
without  a  stamp,  under  the  exemption  in  55  Geo.  HE.  c.  184,  sched.  tit* 
"  Agreement"  (1). 

Dbbt.  The  declaration  was  for  money  lent,  work  and  labour, 
money  paid,  and  on  an  account  stated.  Plea,  never  indebted.  The 
action  was  brought  to  recover  271.  14«.  2d.,  alleged  to  be  due  from 
the  defendant,  a  bookseller,  to  the  plaintiff,  an  auctioneer,  as  a 
balance  on  an  account  for  commission  on  the  sale  of  books,  money 
paid  for  auction  duty  and  expenses  of  sale,  and  for  money  lent. 
At  the  trial  before  Piatt,  B.,  at  the  Guildhall  sittings  in  this  Term, 
the  plaintiff's  counsel  tendered  in  evidence  the  following  document : 

"  Memorandum  of  one  hundred  and  seven  pounds, shillings, 

had  by  me  of  Mr.  Henry  Southgate,  being  an  advance  on  books 
sent  in  for  immediate  sale  by  auction,  this  8th  day  of  February, 
1845. — John  Bohn."  The  defendant's  counsel  objected  to  it  for 
want  of  an  agreement  stamp.  The  learned  Judge  directed  a  verdict 
for  the  plaintiff  for  the  whole  amount,  giving  leave  to  the  defendant 
to  move  to  enter  a  nonsuit,  or  to  reduce  the  damages  to  91.  10s.,  or 
for  a  new  trial. 

Luih  now  moved  according  to  the  leave  reserved : 

This  memorandum  could  not  be  read  in  evidence,  for  want  of 
an  agreement  stamp.  It  does  not  fall  within  the  exemption  in 
55  Geo.  III.  c.  184,  schedule,  part  1,  tit.  "Agreement"  (i),  as  a 
memorandum  "  made  for  or  relating  to  the  sale  of  goods ; "  nor  was 
it  a  mere  acknowledgment  of  having  received  a  sum  of  money  from 
the  plaintiff:  but  it  was  a  revocable  license  to  him  to  sell  the 
defendant's  books  by  auction,  and  an  agreement  by  the  defendant 
to  advance  money  on  account  of  the  books  pledged  to  him.  The 
primary  object  of  it  was  to  obtain  a  loan  of  money  from  the  plaintiff, 
who  was  to  recoup  himself  from  the  produce  of  the  sale.    Smith  v. 

(1)  The  same  woids  are  used  in  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39), 
Exemptions   in   Schedule  I.  to   the      tit.  *'  Agreement." — J.  G.  P. 
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SouTHOATB  *Cator  (1)  is  in  point.  There,  a  principal  wrote  a  letter  to  the 
RoHK.  plaintiffs,  his  factors,  inclosing  bills  of  exchange  drawn  on  them, 
[  *35  ]  and  promising  to  provide  for  them,  if  certain  specified  oats  then 
either  in  the  factors'  bands,  or  expected  to  be  placed  in  them  in  a 
few  days,  and  against  which  the  bills  were  dravm,  should  remain 
unsold  at  the  time  of  their  falling  due.  The  Coubt  held  this  docu- 
ment to  require  stamping  as  an  agreement.  Lord  Tentebden,  after 
stating  the  above  exception  in  the  Act,  added,  *'  We  think  that 
description  is  confined  to  instruments,  whereof  the  sale  of  goods  is 
the  primary  object ;  and  it  appears  to  us  that  the  primary  object  of 
this  letter  was  the  obtaining  of  money  upon  a  pledge  of  goods.*' 

Pollock,  C.  B.  : 

We  should  not  be  astute  in  taking  away  the  benefit  of  an 
exemption  made  for  wise  purposes.  In  Smith  v.  Cator,  the  sale  of 
the  oats  was  merely  a  collateral  object  of  the  instrument ;  whereas 
here  the  memorandum  is  of  an  advance  on  books  sent  in  for  imme- 
diate sale.  According  to  the  argument,  an  "  1. 0.  U."  would  require 
a  stamp,  because  it  implies  an  agreement  to  repay  the  sum 
mentioned. 

Pabke,  B.  : 

This  was  an  agreement  that  the  plaintiff  should  repay  himself 
for  his  advance  of  money  to  the  defendant  by  an  immediate  sale  of 
goods.  In  Smith  v.  Cator  (i),  the  primary  object  was  the  obtaining 
a  loan  on  a  pledge  of  g'oods.  This  case  is  the  reverse ;  for  an 
immediate  sale  of  the  books  was  the  main  and  primary  object  of 
the  parties.  Accordingly,  the  memorandum  put  in  evidence 
"  related  to  the  sale  of  goods."  That  exemption  is  not  confined  to 
a  sale  of  goods  by  the  plaintiff  to  the  defendant,  or  by  the  defendant 
[  *36  ]  to  the  plaintiff,  but  extends  to  goods  sold  for  "^the  defendant,  as  in 
this  case.     [The  learned  Baron  mentioned  CuiTy  v.  Edefi4or(2).] 

Aldebson,  B.  : 

The  agreement  which  the  law  implies  from  the  facts  admitted  bv 
the  defendant  is,  that  his  books  were  to  be  forthwith  sold  to  repay 
the  plaintiff's  advance.  The  case  resembles  that  of  an  **  I.  O.l*/ 
which  implies  the  agreement  to  repay  the  money  from  the  terms 
there  used. 

BoLFE,  B.,  concurred. 

Rule  refmd. 

(1)  2  B.  &  Aid.  778.  (2)  3  T.  E.  524. 
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CLEMENTS  v.  FLIGHT  (I).  1846. 

Nov.  18. 
(16  Meeson  &  Welsby,  42—30;  S.  C.  4  Dowl.  &  L.  261 ;  16  L.  J.  Ex.  11.)  

Detinue.     Declaration  alleged,   that  plaintiff  delivered  certain  paper  ^       J 

writings,  purporting  to  be  scrip  certificates  for  shares,  to  defendant,  to  be 
re-delivered,  on  request,  after  payment  to  him  of  a  certain  sum,  averring 
that  that  sum  was  paid  to  defendant.  Breach,  that  defendant  hath  not 
delivered  the  paper  writings,  though  requested,  but  *'  detains"  the  same. 
Plea,  that  they  were  deposited  with  defendant  as  a  pledge  and  security  for 
210/.  advanced  by  him  to  plaintiff,  and  that,  on  payment  of  that  sum,  defen- 
dant tendered  and  offered  to  deliver  up  and  return  them  to  plaintiff,  who 
then  refused  to  receive  them :  Held,  on  demurrer,  that  this  plea  was  bad, 
for  denying  the  detention  arg^umentatively,  and  for  amounting  to  non  detinet. 
The  detention  complained  of  was  an  adverse  detention,  because  the  word 
**  detain  "  in  a  declaration  in  detinue  means,  that  defendant  withholds  the 
goods,  and  prevents  plaintiff  from  having  possession  of  them. 

The  bailment  stated  in  the  declaration  in  detinue,  whether  it  be  general 
or  special,  is  siu^lusage,  and  not  traversable,  the  gist  of  the  action  being 
the  detainer  of  plaintiff's  goods. 

Detinue.  Declaration  stated,  that  the  plaintiff  theretofore,  to 
wit,  on  &c.,  delivered  to  the  defendant  certain  papers  and  paper 
writings,  to  wit,  among  others,  100  papers,  purporting  to  be  scrip 
certificates  for  shares  in  the  Worcester,  Warwick,  and  Bugby 
Railway  Company,  300  papers,  purporting  to  be  scrip  certificates 
for  shares  in  the  Sheffield  and  Macclesfield  Bailway  Company,  and 
1,000  papers,  purporting  to  be  letters  of  allotment  of  railway  shares 
of  great  value,  to  wit,  of  the  value  of  1,000^.,  to  be  redelivered  by 
the  defendant  to  the  plaintiff  when  the  defendant  should  be  there- 
unto requested,  after  the  payment  to  the  defendant,  by  or  on 
account  of  the  plaintiff,  of  a  certain  sum  of  money,  to  wit,  700/. ; 
and  the  plaintiff  says,  that  although  afterwards,  to  wit,  on  &c., 
divers  sums  of  money,  amounting  together  to  the  said  sum,  to  wit, 
the  sum  of  7002.,  were  paid  to  the  defendant  by  and  for,  and  on 
account  of,  the  plaintiff,  yet  the  defendant  hath  not  as  yet  delivered 
the  said  papers  and  paper  writings,  or  any  or  either  of  them,  to 
the  plaintiff,  although  he  was,  after  the  said  payment,  to  wit,  on 
&c.,  requested  by  the  plaintiff  so  to  do,  and  hath  unjustly  detained, 
and  still  doth  unjustly  detain,  the  same  from  the  plaintiff,  to  the 
damage,  &c. 

Plea,  as  to  so  much  of  the  declaration  as  relates  to  the  scrip 
certificates  for  shares  in  the  Worcester,  Warwick,  and  Rugby 
Bailway  Company,  and  the  said  scrip  certificates  for  shares  in  the 

(1)  Though  this    case    turns  on  a  and  the  meaning  of  **  detain."    It  was 

point  of  pleading,  it  seems  to  be  worth  cited  by  Bkamwell,  L.  J.,  in  Bryant 

preserving    for  the  observations    on  v.  Herbert  (1878)  3  C.  P.  D.  389,  at 

the  nature  of  the  action  of  detinue  p.  391;  8.C.  47L.  J.C.P.  670.--J.G.r. 
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Clvmbnts  Bnch  redemand  that  the  defendant  woald  be  guilty  of  any  defanlt, 
Flight.  or  be  liable  to  the  plain tifif  in  trover  or  detinue  (i).  It  was  for  the 
plaintiff  to  reply  to  such  redemand.  The  plea,  after  confessing  the 
plaintiff's  property  in  the  certificates,  avoids  the  declaration,  by 
showing  that  the  defendant  offered  to  return  them  on  payment  of 
2102.,  that  being  the  only  duty  imposed  on  him  by  the  originftl 
bailment.  It  then  sets  up  the  new  bailment  above  stated,  vhich 
did  not  create  any  duty  in  the  defendant  to  offer  to  redeliver  to  the 
plaintiff.  Under  these  circumstances,  it  would  have  been  bad  to 
plead  that  the  defendant  had  been  at  all  times  ready  and  willing  to 
deliver  them  to  the  plaintiff.  In  Bacon's  Abridgment,  tit.  Tender 
(H.  2)  (quoting  from  Brooke's  and  BoUe's  Abridgments),  it  is  said, 
"Wherever  a  debt  or  duty  is  discharged  by  a  tender  and  refusal, 
it  is  not  necessary,  in  pleading  the  tender,  to  plead  aneore  pmt ; 
nay,  it  would  be  strange  for  a  party  to  say  he  is  still  ready  to  pay  a 
C  •♦^^  ]  debt,  or  to  perform  a  duty,  of  which  he  is  *di8charged : "  see 
Cotton  v.  Clifton  (2).     All  that  is  in  issue  is  the  fact  of  detention. 

(Alderson,  B.  :  Is  not  that  fact  the  refusal  to  deliver  goods  on 
request  ?  Here  you  say  you  are  no  longer  bound  to  deliver  them. 
Now  detention  must  be  of  goods  which  a  defendant  is  bound  to 
deliver  on  request. 

BoLFB,  B. :  Does  detainer  mean  simply  keeping  possession?  or 
does  it  not  rather  mean  keeping  possession  from  the  plaintiff? 

Parke,  B.  :  Non  detmet  does  not  put  in  issue  the  wrongfukiess 
of  the  detainer,  but  merely  the  fact  of  keeping  by  the  defendant. 

Alderson,  B.  :  A  pledge  to  the  defendant  could  not  be  proved  on 
non  detinety  because  it  would  set  up  a  right  to  the  goods. 

Pollock,  C.  B.  :  Though  the  defendant  might  justify  having  the 
goods  in  possession,  since  the  tender  to  the  plaintiff  and  refusal  bv 
him,  there  is  no  plea  that,  as  to  the  period  between  that  event  and 
the  time  of  suing  out  the  writ,  the  defendant  doth  not  detain. 
Had  they  been  burnt  within  that  period,  might  you  not  plead  that 
you  were  ready  and  willing  to  deliver  them  till  prevented  from 
doing  so  by  their  destruction  ? 

Parke,  B.  :  You  say  the  defendant  was  bound,  not  to  deliver  the 

(1)  See  JtmeA  v.  Iknvle,  60  R.  B.  652  (2)  Cro.  El.  755. 

(9  M.  &  W.  19). 
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certificates,  but  to  let  them  remain  in  his  possession,  and  let  the     Clsmbitts 
plaintiff  take  them  from  it.     The  plea  seems  an  argumentative      flioht. 
denial  of  the  bailment  laid  in   the  declaration,  and   sets  up  a 
different  duty  in  the  defendant.) 

The  time  during  which  the  defendant  detained  the  goods,  consists 

of  two  periods  ;    the  declaration  ^  covers   the    whole    time ;    the 

defendant  excuses  the  detention  down  to  a  certain  time  only  ;   but 

that  cannot  amount  to  non  detineL     Even  were  the  bailment  more 

than  mere  colour  or  inducement,   and    therefore    material   and 

traversable,    which    Whitehead   v.   Hanison  (i)    shows   it  is   not, 

the  plea  could  only  be  bad  as  an  argumentative  "^traverse  of  the        [  *47  i 

bailment  in  the  declaration  ;  but  no  such  cause  of  special  demurrer 

is  assigned. 

(Parke,  B.  :  You  must  take  the  contract  of  bailment  to  be  as 
stated  in  the  plea.  Then  the  question  is,  whether  the  plea  excuses 
the  detention  since  the  tender,  by  showing  a  right  so  to  detain,  or 
whether  it  is  an  argumentative  denial  of  the  detention  at  the  time 
of  the  writ  sued  out,  or  an  excuse  of  what  happened  afterwards.) 

Lord  Dbnman's  judgment  in  Whitehead  v.  Harrison  (l)  shows  that, 
notwithstanding  the  averment  of  a  bailment,  the  plaintiff  may 
show  any  other  mode  by  which  the  goods  came  to  the  defendant's 
hands.  Since  the  new  rules,  non  detinet  admits  everything  "but 
the  fact  of  the  detainer  (i),  whereas  this  plea  has  not  admitted  the 
contract  of  pledge  laid  in  the  declaration. 

(Alderson,  B.  :  The  plea  may  be  true  if  you  have  refused,  or 
only  omitted  to  deliver.  If  you  have  refused,  i.e.,  actively,  to 
deliver,  you  should  show  a  reason  for  having  done  so ;  whereas,  if 
you  have  only  omitted  to  deliver,  your  not  being  under  obligation 
to  do  so  would  be  an  excuse,  and  you  might  say,  *'  I  do  not  now 
detain." 

BoLFB,  B. :  The  question  turns  on  the  meaning  of  the  word 
"  detain  "  in  a  declaration  in  detinue.  Suppose  the  plaintiff  had 
paid  the  money,  and  said  he  would  take  away  the  chattels  the  next 
morning,  as  more  convenient,  but  had  brought  an  action  of  detinue 
instead,  could  not  the  defendant  plead  7ion  detinet?) 

The  defendant  says,  this  detention  is  the  wrong  you,  the  plaintiff, 

(1)  6  Q.  B.  423. 
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CLB11KMT8     did,  in  refusing  to  receive  your  own  property  when  it  was  offered 
Fliort.      70a.    A  tender  and  offer  to  pay  is  not  equivalent  to  payment. 

This  plea,  as  relying  on  a  pledge,  is  special,  according  to  Maton  v. 

FartieU  (1),  and  is  in  bar,  not  of  the  plaintiff's  right  to  sue,  but  of 

the  damages  for  the  keeping  or  detention  (2).    Those  damages  iii 

this  action  are  merely  ancillary. 

L  *48  ]  (Pabeb,  B.  :  *In  all  actions  of  debt,  a  plea  of  tender  means, 

*'  I  have  paid  as  far  as  I  could,  but  you  would  not  receive;  I  could 
do  no  more.*'  The  defendant  not  being  bound  to  be  active  in 
redelivering,  it  is  enough  if  he  prevented  the  plaintiff  from  taking 
possession.  Th^  plea  in  fact  says,  that  the  defendant  has  the 
certificates  in  his  possession,  and  that  they  have  not  been  re- 
delivered.) 

Lw^fe,  in  reply: 

If  the  word  "  detain,"  in  the  declaration,  only  means  that  the 
defendant ''  holds"  the  chattel  sued  for,  adversely  to  the  plaintiff, 
then,  as  Mr.  Baron  Bolfe  intimates,  a  man  might  refuse  to  take  it 
when  offered,  and  yet  bring  detinue.  In  Fitzherbert's  Nature 
Brevium,  188  A,  it  is  laid  down,  ''  A  writ  of  detinue  lieth,  in  case 
where  a  man  delivereth  goods  or  chattels  unto  another  to  keep,  and 
afterwards  will  not  deliver  them  back  again  ;  then  he  shall  have  an 
action  of  detinue  of  those  goods  and  chattels."  This  plea  is  in 
fact  an  argumentative  non  detineL  But  non  detinet  traverses  not  a 
past  but  a  present  detention,  i.e.,  a  detention  at  the  time  the  writ 
issued. 

(Aldebson,  B.  :  There  is  no  judgment  for  damages  for  past 
detention.) 

Such  damages  are  the  subject  of  an  action  of  trover,  for  in  detinue 
a  defendant  must  have  possession  of  the  chattel,  and  power  to 
re-deliver  it.  In  Isaac  v.  CfarA;  (8),  Haughton,  J.,  says,  "  As  to  the 
second  point,  there  is  no  sufficient  cause  or  ground  for  an  action  of 
trover  by  the  plaintiff ;  it  is  only  found  that  he  did  request  him  to 
deliver  this  money,  and  that  he  refused  to  do  it ;  and  so  much  is 
in  every  action  of  detinue,  contra  dixit  et  adhuc  contra  dicit ;  this  is 
the  point  of  the  action  of  detinue,  but  this  is  not  conversion." 

(1)  12  M.  &  W.  647;  and  see  Lt,  623; see Bac.Ab., Tender (H.),lSauod. 
684.  33  b.  note  (d). 

(2)  See   Oil€$  V.  Hartis,  Lord  Eay.  (3)  2  Bulst.  308. 
254 ;  S.  C.  nom.  Oiles  v.  Hart,  Salk. 
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(Aldebson,  B.  :  Dirks  v.  Richards  (i)  occurred  before  Mason  v.     Clbmbnts 
Famell,  and  if,  as  stated  in  the  Nisi  Prias  report,  I  left  it  to  the      flight. 
jury  whether  there  was  *any  illegal  detention  of  the  picture  by  the        [  *49  ] 
defendant,  I  was  wrong,  and  should  have  put  it  to  them  whether 
there  was  any  active   detention.     Happily,   the   result   was   not 
affected  by  the  error.      The  defendant  should  have  pleaded  the 
refusal  in  the  terms  in  which  it  was  made.) 

The  main  objection  to  the  plea  is,  that  it  amounts  to  a  denial  that 
the  defendant  does  withhold  the  certificates  from  the  plaintiff.  A 
plea  of  tout  temps  prist  to  deliver  has  never  been  held  good  on 
demurrer,  and  formerly  argumentativeness  in  a  plea  was  not  often 
objected  to. 

Cur.  adv.  vtdt. 

The    judgment    of    the    Coubt    (Pollock,   C.   B.,   Parke,  B., 
Alderson,  B.,  and  Eolfe,  B.)  .was  now  delivered  by 

Pollock,    C.    B.      After    stating    the    pleadings,    his    Lordship 
continued : 

The  principal  point  argued  in  this  case  was,  whether  the  plea 
amounted  to  and  was  an  argumentative  plea  of  non  detinet;  that 
being  the  first  cause  of  special  demurrer  assigned.  The  Coubt 
intimated  its  opinion  that  this  question  turned  on  the  meaning  of 
the  word  **  detain  "  in  the  declaration  in  detinue.  If  its  meaning 
be,  that  the  defendant  has  the  goods  in  his  possession,  the  plea 
admits  the  detention.  If  it  mean  that  the  defendant  has  omitted 
to  deliver,  in  the  sense  of  taking  the  goods  to  the  plaintiff  and 
giving  them  up  to  him,  the  plea  admits  the  detention,  and  excuses 
it.  If  it  mean  that  the  defendant  withholds  the  goods,  and  prevents 
the  plaintiff  from  having  the  possession  of  them,  the  plea  denies 
the  detention  argumentatively,  and  is  bad.  We  are  satisfied  that 
the  last  is  the  true  meaning  of  the  word  "detain.'*  If  it  meant  the 
mere  keeping  a  possession,  not  adverse,  how  could  such  a  possession 
form  the  ground  of  an  action  ?  If  it  meant  that  the  defendant  had 
omitted,  and  still  omitted,  to  be  active  in  bringing  the  goods  to  the 
plaintiff,  the  action  could  not  be  maintained,  without  showing  an 
obligation  by  contract  to  do  *so.  We  have  no  doubt,  therefore,  [«60] 
that  the  detention  complained  of  is  an  adverse  detention.     And 

(1)  1  Car.  &  M.  626,  was  cited.     See  5.  C.  61  B.  B.  612  (4  Man.  &  G.  574 ; 
5  «cott,  N.  B.  534). 
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CLRifBKTfi  this  is  the  meaning  ascribed  to  the  word  in  Bulstrode,  308  (cited  by 
Flight.  ^^^''*  ^^^^'^)  hy  Hauohton,  J.,  who  says,  that  request  and  refusal, 
'*  contradixit  et  adhuc  contradicit,''  is  the  point  in  an  action  of 
detinae,  but  not  in  trover,  in  which  conversion  is  the  point,  and 
request  and  refusal  evidence  only.  We  think,  therefore,  that  the 
plea  is  bad,  as  amounting  to  won  detinet.  A  doubt  was  raised  bv 
the  precedents  stating  a  readiness  to  deliver:  Brown's  Entries, 
149,  tit.  "Touts  temps  prist,"  p.  28:  but  we  think  the  answer  is, 
that  in  ancient  times  pleas  were  not  so  often  the  subject  of  objec> 
tion  for  argumentativeness;  and  there  is  no  case  cited  where  a 
plea  of  readiness  to  deliver  has  been  held  good  on  demurrer. 

In  the  course  of  the  argument,  it  was  suggested  that  the  plea 
was  bad,  as  containing  an  argumentative  denial  of  the  special 
bailment  in  the  declaration.  On  reference  to  the  late  case  of 
Whitehead  v.  Harrison  {i)y  and  the  authorities  there  referred  to, 
and  particularly  Gledstane  v.  Hewitt  (2),  and  Brook's  Abr.  tit. 
Detinue  de  biens,  pi.  50,  it  seems  that  not  only  the  common  bail- 
ment, but  any  special  bailment  laid  in  a  declaration  of  detinae,  is 
merely  surplusage,  and  not  traversable,  the  gist  of  the  action  being 
the  detainer  of  the  plaintiff's  goods,  which  the  defendant  must 
answer.  The  plea,  therefore,  was  not  open  to  this  objection ;  and 
the  omission  to  assign  this  cause  of  special  demurrer  was  proper. 

Judgment  for  the  i^laintif. 


1846.  ELLIS  r.  GRIFFITH. 

•  (16  Meeson  &  Welsby,  106—111 ;  S.  C.  4  Dowl.  &  L.  279 ;  16  L.  J.  Ex.  66.^ 

[  106  ]  ^  ^pJIj  of  CO.  Mr.,  issued  in  the  lifetime  of  the  judgment  creditor,  may  be 

executed  after  his  death  (3). 

On  the  22nd  of  February,  1844,  a  writ  of  capias  ad  satisfaciendum 
against  the  defendant  in  this  action  issued  into  Middlesex ;  which, 
on  the  same  day,  was  returned  non  est  inventus,  and  filed  on  the 
6th  of  March,  1844 ;  and  a  testatum  ca.  sa.  was  thereupon  imme- 
diately issued  into  Carnarvonshire,  but  was  not  executed,  owing  to 
the  difficulty  of  discovering  the  defendant's  residence.  On  the 
then  sheriff's  going  out  of  office,  this  writ  was  transferred  by  him 

(1)  6  Q.  B.  423.  cases  in  which  a  writ  of  oa,  w.  nay 

(2)  1  Cr.  &  J.  56o ;  1  Tyr.  445.  still  issue,  see  the  Debtors  Act.  \^ 

(3)  The  application  of  this  case  does  (32  &  33  Vict.  c.  62,  s.  4],  and  the 
not  seem  to  be  altered  by  B.  S.  C,  Debtors  Act,    1878   (41    &   42  Vici 

.    Ord.  XLII.  IT.  8  and  23.'   As  to  the      c.  54).-J.  G.  P. 
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to  his  saccesBor.     On  the  18th  of  October,  1846,  the  sheriff  issued,        Ellib 
on   the  application  of   the  plaintiff's  attorney,   his   warrant  for     gbifvith. 
arresting  the  defendant  on  the  above  writ,  and  on  the  14th  he  was 
taken    under    it.      On   the   12th    of   October   the  plaintiff  died. 
Letters  of  administration  had  been  taken  out  to  her. 

Martin  now  moved  to  discharge   the  defendant  out  of  the 
custody  of  the  Sheriff  of  Carnarvonshire : 

The  defendant  is  entitled  to  be  discharged  out  of  custody,  the 
plaintiff  in  the  action  having  died  before  the  execution  of  the  writ 
of  ca.  sa.  There  are  no  doubt  decisions  with  respect  to  writs  of 
neri  facias,  that  where  the  writ  has  been  tested  in  the  lifetime  of 
the  plaintiff,  the  sheriff  has  been  allowed  to  execute  it  after  his 
death :  Clerk  v.  Withers  (i),  Harrison  v.  Bowden  (2) ;  *but  the  [  'l^^  ] 
reason  of  those  decisions  is,  that,  at  common  law,  the  goods  of  the 
defendant  were  bound  from  the  date  of  the  writ,  and  the  sheriff 
might  follow  them,  unless  they  were  in  the  meantime  sold  in 
market  overt.  But  there  is  no  authority  which  applies  the  same 
doctrine  to  the  case  of  a  capias  ad  satisfaciendum^  which  operates 
only  from  the  time  of  its  execution.  The  defendant  ought  not  to 
be  detained  in  respect  of  a  debt,  when  there  is  no  person  capable 
of  receiving  it.  Admitting  that  there  is  an  administrator  in  this 
case,  he  has  nothing  to  do  with  the  judgment  until  he  has  made 
himself  a  party  to  it  by  scire  facias.  In  Fothergill  v.  Walton  (8),  the 
Court  refused  to  discharge  a  defendant  out  of  custody  after  the 
death  of  the  plaintiff,  without  the  consent  of  his  administrators  ; 
but  there  the  arrest  took  place  before  the  death  of  the  intestate. 

(Pollock,  C.  B.  :  If  your  argument  be  correct,  it  must  apply  as 
strongly  to  the  detention  as  to  the  caption  of  the  plaintiff. 

Parke,  B.  :  Is  the  sheriff  a  trespasser  in  making  the  arrest  ?) 

The  defendant  is  entitled  to  his  discharge,  although  the  original 
arrest  may  be  excusable,  like  many  other  acts  of  the  sheriff.  The 
case  is  like  that  of  an  execution  where  there  is  no  plaintiff  at  all. 
The  only  authority  that  can  be  cited  on  the  other  side  is  a  dictum  of 
Cbokb,  J.,  in  Cleve  v.  Veer  (4).  There  the  question  was  as  to  the 
operation  of  an  extent ;  and  Groke,  J.,  who  differed  in  opinion  from 
the  rest  of  the  Court,  took  occasion  to  say — ''It  is  the  common 

(1)6  Mod.  290;  1  Salk.  322.  (3)  4  Bing.  711. 

(2)  1  Sid.  29.  (4)  Cro.  Car.  459. 
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Ellis  course,  if  a  capias  ad  satisfaciendum  or  a  fieri  facias  upon  judgment 
Gripfith.  isBueth,  the  sheriff  shall  execute  it,  although  the  party  who  sued  it 
die  before  the  return  of  the  writ ;  and  although  the  death  be  before 
or  after  the  execution,  if  it  be  after  the  teste  of  the  writ,  it  is  well 
enough."  That  expression  of  opinion  was,  however,  quite  extra- 
judicial, and  unnecessary  to  the  decision,  which  may  be  supported 
on  the  ground  that  the  judgment  operated  upon  the  land  from  the 
[  'lOS  ]  |;img  i^  jff^^  given  ;  ♦nor  is  any  countenance  given  to  the  dictum  by 
the  other  Judges. 

IVelsby  appeared  to  show  cause  in  the  first  instance,  but  was 
not  called  upon. 

Pollock,  C.  B.  : 

I  think  no  rule  ought  to  be  granted  in  this  case.  This  is  an 
application  to  set  the  defendant  at  liberty,  who  has  been  arrested  on 
a  ca.  sa.  issued  before  the  death  of  the  plaintiff,  but  not  executed 
until  afterwards ;  and  1  am  of  opinion  that  he  is  not  entitled  to  bis 
discharge.  It  appears  from  the  case  of  Cleve  v.  Veer^  that,  so  far 
back  as  the  reign  of  Charles  I.,  Groke,  J.,  thus  laid  down  the  law: 
"  There  is  a  difference  betwixt  a  judicial  writ  after  judgment  to  do 
execution  and  a  writ  original ;  for  the  writ  judicial  to  make  execution 
shall  not  abate,  nor  is  abateable  by  the  death  of  him  whosnes  it; 
as  it  is  the  common  course  if  ^capias  ad  satisfcu^iciidum  or  fieri  facias 
upon  judgment  issueth,  the  sheriff  shall  execute  it  although  the 
party  who  sued  it  died  before  the  return  of  the  writ :  and  thoagb  the 
death  be  before  or  after  the  execution,  if  it  be  after  the  teste  of  the 
writ,  it  is  well  enough ;  as  where  a  capias  ad  satisfaciendum  is  saed, 
and  the  party  taken  before  or  after  the  death  of  him  who  sued  it, 
and  before  the  day  of  the  return  ;  or  if  h  fieri  facias  be  awarded,  and 
the  money  levied  by  the  sheriff,  and  the  plaintiff  dies  before  the  day 
of  the  return  of  the  writ,  yet  the  executor  or  his  administrator  shall 
have  the  benefit,  and  is  to  have  the  money  :  and  it  is  no  return  for 
the  sheriff  to  say  that  the  plaintiff  is  dead  ;  and  therefore  he  did  not 
execute  it."  I  believe  that  ever  since  that  time  the  administration 
of  justice  has  proceeded  on  that  principle,  and  that  this  dictwn  of 
Croke,  J.,  has  been  acted  on  in  hundreds  of  instances.  It  is  said, 
that  there  are  dicta  somewhere  else  which  may  affect  the  question, 
and  it  is  suggested  also,  that  perhaps  some  inconvenience  may  ensue 
from  keeping  this  person  in  custody ;  but  the  inconvenience  which 
[  •loe  ]       was  pointed  *out  by  A/r.  Martiuy  namely,  that  where  a  defendant  is 
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taken  in  execution  after  the  death  of  the  plaintiff,  there  is  no  person  Ellis 
to  whom  the  money  may  be  paid,  is  an  inconvenience  which,  on  gkifpith. 
principle,  would  call  for  our  interference  just  as  much  in  the  case 
where  the  arrest  of  the  defendant  is  made  before  the  death  of  the 
plaintiff,  who  dies  immediately  after  the  arresti  I  am  therefore 
quite  content  to  abide  by  so  old  a  dictum  as  that  of  Croke,  J.,  and 
which  has  been  so  continually  acbed  on.  In  the  case  in  which  it  is 
found,  it  is  used  for  the  purpose  of  analogy,  and  is  stated  as  a  point 
so  perfectly  clear  that  it  could  not  be  doubted ;  and  although  the 
rest  of  the  Court  did  not  agree  with  Croke,  J.,  in  extending  the 
doctrine  to  some  other  case,  they  assign  their  reasons  for  so  doing 
without  disputing  the  doctrine  itself. 

Pareb,  B.  : 

I  am  of  the  same  opinion.  It  seems  to  me  that  no  distinction 
can  be  maintained  in  this  respect  between  the  case  when  the 
plaintiff  dies  after  the  issuing  of  the  writ  against  the  goods  of  a 
defendant,  and  where  he  dies  after  the  issuing  of  a  writ  against  his 
person.  Mr.  Martin  has  not  been  able  to  cite  any  authority  that  if 
a  Ji.  fa.  is  issued  by  a  party  who  dies  before  it  is  executed,  the 
efficacy  of  the  writ  ceases  with  his  death ;  nor  can  I  see  any 
difference  in  principle  between  that  and  a  ca.  sa.;  and  the  dictum 
which  has  been  referred  to,  of  Croke,  J.,  in  Clevc  v.  Veer^  seems  to 
me  a  very  sensible  one.  There  is  another  case  which  has  not  been 
mentioned  in  the  argument,  but  with  which  I  have  been  furnished 
by  Mr.  Welsbj/y  namely,  Thoroughgood's  case  (i),  where  a  party 
against  whom  a  writ  of  execution  had  been  sued  out  died,  and  the 
sheriff  levied  the  money  on  his  executors.  This  was  held  bad,  for 
the  mandate  of  the  writ  was  *' fieri  fcmas  de  bonis  et  catallis  "  of  such 
a  person,  which  cannot  be  after  his  death.  The  case  adds — '*  But 
on  the  other  part,  if,  after  execution  awarded,  the  plaintiff  dies, 
*yet,  by  the  Court,  the  sheriff  may  levy  the  money."  The  death  [  •il^  ] 
of  the  plaintiff  therefore  makes  no  difference ;  and  the  case  is  the 
same,  whether  the  mandate  of  the  writ  be  to  seize  the  goods  or  the 
person  of  the  defendant ;  for  the  principle  in  both  seems  to  be,  that 
a  judicial  writ,  once  regularly  issued,  must  go  on  until  it  is  counter- 
manded. Here  the  mandate  of  the  writ  is  to  take  the  person  of  the 
defendant,  and  the  duty  of  the  sheriff  is  to  do  that  at  any  time 
after  the  delivery  of  the  writ  to  him  ;  and  as  the  writ  is,  according 
to  the  late  statute,  made  returnable  on  its  execution,  it  may  be 

(I)  Noy,  73. 
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Ellis        executed  at  any  time.     The  sheriff  in  this  case,  therefore,  was  no 

Obiffith.     trespasser,  because  he  strictly  obeyed  the  mandate  of  the  writ. 

The  report  of  that  case  of  Thorougligood  goes  on  to  say — "  If  the 

plaintiff  makes  no  executors,  nor  administrators  as  yet  made,  the 

money  shall  be  brought  into  Court  and  there  deposited." 

Aldbrson,  B.  : 

I  am  of  the  same  opinion.  I  think  it  much  better  to  stand  on  a 
general  rule,  which  we  find  laid  down  so  far  back  as  the  reign 
of  Charles  I.,  than  to  attempt,  after  this  lapse  of  time,  to  find  oat 
the  reason  for  it.  The  consequence  of  attempting  to  find  out 
reasons  for  such  old  rules  is,  that  the  reason  is  constantly  mistaken 
for  the  rule  itself,  and  persons  argue  on  the  reason,  as  if  it  were  the 
rule.  Thus,  in  the  case  referred  to  from  Cro.  Car.,  certain  reasons 
are  given  why  2k  fieri  facias  should  continue  in  force,  notwithstanding 
the  death  of  the  plaintiff ;  from  which  Mr.  Martin  seeks  to  infer, 
that  as  those  reasons  do  not  apply  to  a  ca.  sa.,  the  same  rule  cannot 
apply  to  it.  Perhaps,  however,  the  reasons  for  the  practice,  although 
applicable  a  mtilto  fortiori  to  the  case  of  a^'.  /a.,  may  also  be  very 
applicable  to  a  ca.  m. 

RoLPB,  B. : 

I  am  of  the  same  opinion,  and  only  wish  to  say  a  few  words  on 
what  has  been  said  by  Mr.  Martiyi,  that  the  dictum  of  Croee,  J., 
[  •111  ]  in  Cleve  v.  Veer,  cannot  be  taken  as  ♦law,  as  being  in  opposition  to 
the  opinion  of  the  rest  of  the  Court  in  that  case.  But,  looking  at 
that  case,  we  shall  find  that  the  dictum  in  question  is  neither 
necessarily  nor  naturally  at  variance  with  the  judgments  of  the 
other  Judges.  It  was  the  case  of  a  recognizance  in  the  nature  of  a 
statute  staple,  in  which  the  executrix  of  the  conusee  had  sued  out 
an  extent,  and  died  before  the  return  of  the  writ ;  and  the  question 
was,  did  this  inquisition  enure  to  the  personal  representative  of 
the  conusee,  so  as  to  be  a  defence  to  an  ejectment  brought  by  the 
administrator  of  the  conusor  ?  The  majority  of  the  Coubt  thought 
that  the  writ  of  extent  had  abated,  and  consequently  that  the 
plaintiff  was  entitled  to  recover ;  but  all  they  said  was,  that  that 
was  the  case  of  lands,  which  the  sheriff  had  no  authority  to  extend, 
for  the  words  of  the  writ  were,  that  he  should  extend  and  seize 
them  into  the  King's  hands,  '*  et  ei  liberemus ;"  and  the  conusee 
being  dead,  that  could  not  be  carried  into  effect,  as  there  was 
nothing  in  the  writ  to  warrant  a  delivery  of  them  to  his  executors 
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or  administrators,  and  consequently  the  writ  had  abated.  Grokb,  J. ,  Ellis 
however,  said  that  he  did  not  agree  to  that.  My  Lord  Chief  GKiFmn. 
Baron  has  read  one  passage  of  his  jadgment,  and  I  will  read 
another :  "  Although  an  inquisition  be  after  the  death  of  a  conusee, 
yet  it  is  as  good  as  if  it  had  been  in  his  life ;  for  the  sheriff  may 
not  take  notice  of  the  death  of  the  conusee,"  (so  here,  the  sheriff 
need  not  take  notice  of  the  death  of  the  plaintiff) ;  ''  but  he  ought 
to  return  how  he  served  the  Vrit,  and  if  he  return  that  the  conusee 
is  dead,  he  shall  be  amerced ;  "  so  here,  the  sheriff  would  be 
amerced  if  he  took  notice  of  the  death  of  the  plaintiff.  It  \s  there- 
fore no  argument  in  this  case  to  say  that  the  plaintiff  is  dead. 

Rtde  refused. 


FARINA  V.  HOME.  i846. 

(16  Meeson  &  Welaby,  1 19—122  ;  S.  C.  16  L.  J.  Ex.  73.)  yov^lB. 

Goods  were  shipped  by  the  plaintiff  from  abroad  to  this  oountry,  on  the  [  ^^^  ] 
Terbal  order  of  the  defendant,  at  a  price  exceeding  10/.  They  were  sent  to 
a  shipping  agent  of  the  plaintiff's  in  London,  who  received  them  and  ware- 
housed them  with  a  wharfinger,  informing  the  defendant  of  their  arrival. 
The  wharfinger  handed  to  the  shipping  agent  a  delivery-warrant,  whereby 
the  goods  were  made  deliverable  to  him  or  his  assignees  by  indorsement,  on 
payment  of  rent  and  charges.  The  agent  indorsed  and  delivered  this  warrant 
to  the  defendant,  who  kept  it  for  several  months,  and,  notwithstanding 
repeated  applications,  did  not  pay  the  price  of  or  charges  upon  the  goods, 
nor  return  the  warrant,  but  said  he  had  sent  it  to  his  solicitor,  and  that  he 
intended  to  resist  payment,  for  that  he  had  never  ordered  the  goods ;  and 
that  they  would  remain  for  the  present  in  bond :  Held,  that  there  was  no 
such  receipt  by  the  defendant  of  the  goods,  as  to  satisfy  the  17th  section  of 
the  Statute  of  Frauds  (1). 

Dbbt  for  goods  sold  and  delivered,  and  on  an  account  stated. 
Plea,  nunquam  indebitatus. 

At  the  trial,  before  the  Under-sheriff  of  Middlesex,  it  appeared 
that  the  action  was  brought  by  the  plaintiff,  the  well-known  manu- 
facturer of  Eau  de  Cologne,  residing  at  the  city  of  Cologne,  to 
recover  from  the  defendant,  a  dealer  in  Eau  de  Cologne  in  London, 
the  sum  of  15Z.,  price  of  25  dozen  of  Eau  de  Cologne,  which,  in 
July,  1845,  the  defendant  had  verbally  ordered  from  the  plaintiff. 
It  was  accordingly  sent  by  the  plaintiff  from  abroad  to  a  shipping 
agent  of  the  plaintiff  in  London,  named  Brenchley,  who  received 
it,  and  warehoused  it  with  one  Barber,  a  wharfinger,  at  the  same 
time  informing  the  defendant  of  its  arrival.     On  receipt  of  the 

(1)  Now  B.  4  of  the  Sale  of  Goods  comments  on  this  case  in  Benjamin  on 
Act,  1893  (56  &  67  Vict.  c.  71).    See  the  *   Sale,  4th  ed.,  pp.  828  et  seq.—J.  Qt.  P. 
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Fariva  goods.  Barber  handed  to  Brenchley  a  delivery  warrant,  dated  21st 
HoMiL  J'lly*  whereby  they  were  *made  deliverable  to  Brenchley  or  his 
[  *120  ]  assignee  by  indorsement,  on  payment  of  rent  and  charges  from  the 
25th  of  July.  Brenchley  forthwith  indorsed  and  sent  it  to  the 
defendant.  The  defendant  kept  the  warrant  for  about  ten  months, 
and,  although  repeatedly  applied  to,  to  pay  the  price  of  and  charges 
on  the  goods,  he  did  not  do  so ;  and  he  refused  also  to  give  back 
the  warrant,  saying  that  he  had  sent  it  to  his  solicitor,  and  that  he 
intended  to  defend  the  action,  for  he  had  never  ordered  the  goods ; 
and  adding,  that  they  woald  remain  for  the  present  in  bond. 

Upon  these  facts,  it  was  contended  for  the  defendant,  that  there 
was  no  evidence  of  the  delivery  and  acceptance  of  the  goods, 
sufficient  to  satisfy  the  Statute  of  Frauds.  The  under-sheriff  left 
the  question  to  the  jury,  whether  the  defendant  had  accepted  and 
received  the  goods;  stating  that,  to  bring  the  case  within  the 
statute,  it  must  be  an  acceptance  with  the  intention  of  taking 
possession  as  owner.  The  jury  found  a  verdict  for  plaintiff, 
damages  16Z.  lis. 

In  Easter  Term,  Prefitice  obtained  a  rule  niH  for  a  new  trial,  on 
the  ground  of  misdirection.    In  this  Term  (Nov.  8), 

Thatncu  showed  cause,  and  contended  that  there  had  been  no 
misdirection,  the  proper  question  having  been  left  to  the  jury;  and 
that  the  detention  by  the  defendant  for  so  long  a  period  of  the 
delivery  warrant,  which  constituted  the  title  to  the  goods,  and  his 
declaring  that  the  goods  should  remain  in  bond,  were  circumstances 
that  fully  warranted  the  jury  in  inferring  that  he  had  accepted  them. 
He  cited  Seller  v.  Keeves  (i)  and  Bushel  v.  Wheeler  (2). 

Prentice,  in  support  of  the  rule  : 

There  has  been  no  acceptance  and  receipt  of  the  goods  within  the 

17th  section  of  the  Statute  of  Frauds,  for  the  defendant's  accept- 

[  *121  ]       ance  *of  the  delivery  warrant  is  not  an  acceptance  within  the 

statute.     [He  cited  Bill  v.  Bament  (8),  Hanson  v.  Annitagei*),  Hmf 

V.  Palmer  (5),  BentaU  v.  Bum  (6),  and  Zmnger  v.  Samuda  (7).] 

[  122  ]  The  judgment  of  the  Court  (8)  was  now  delivered  by 

(1)  2  Esp.  598.  (6)  27  B.  R.  391  (3  B.  &  C.  423). 

(2)  9  Jur.  632.  (7)  18  R.  R.  476  (7  Taunt.  265). 

(3)  60  R  R  668  (9  M.  &  W.  36).  (8)  Pabkb,  K,  Albbbsok,  B.,  and 

(4)  24  R.  R  478  (6  R  &  Aid.  667).  RoLFE,  B. 
(6)  3  B.  &  Aid.  321. 
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Parkb,  B.  :  Farina 

In  this  case,  which  was  argued  before  us,  in  the  absence  of  the  Home. 
Lord  Chief  Baron,  a  few  days  ago,  the  only  point  we  wished  to 
consider  was,  whether  there  was  sufficient  evidence  of  the  accept- 
ance and  actual  receipt  of  the  goods  to  satisfy  the  17th  section  of 
the  Statute  of  Frauds.  The  evidence  as  to  this  part  of  the  case 
was,  that,  after  the  defendant  had  verbally  ordered  a  quantity  of 
Eau  de  Cologne,  and  at  the  price  of  more  than  102.,  from  the 
plaintiff's  agent  in  London,  (the  plaintiff  residing  at  Cologne),  a 
case  containing  the  quantity  ordered  was  received  by  the  agent,  and 
warehoused  by  him  with  a  wharfinger  and  warehousekeeper,  who 
gave  for  it  a  document,  dated  the  21st  of  July,  which  is  called  a 
warrant,  by  which  the  case  was  made  deliverable  to  the  agent  or 
his  assignee,  by  indorsement,  on  payment  of  rent  and  charges  from 
the  25th  of  July,  and  the  agent  indorsed  it  to  the  defendant,  and 
sent  it  to  him.  This  warrant  the  defendant  kept  for  some  months. 
He  was  repeatedly  applied  to  for  the  charges  upon  and  price  of  the 
Eau  de  Cologne,  which  he  did  not  pay;  nor  did  he  return  the 
warrant  when  asked  for  it,  but  said  he  had  sent  it  to  his  solicitor, 
and  meant  to  defend  the  action,  as  he  had  never  ordered  the 
goods;  and  he  further  said,  the  goods  would  remain  at  present 
in  bond. 

It  was  contended,  on  the  trial  before  the  under-sheriff,  that  there 
was  no  such  evidence  of  the  acceptance  and  receipt  of  the  goods  as 
to  bind  the  bargain.  The  under-sheriff  left  the  question  of  receipt 
and  acceptance  to  the  jury,  stating,  *and  correctly  stating,  that,  to  [  *123  ] 
bring  the  case  within  the  statute,  the  acceptance  must  be  with  the  . 
intention  of  taking  possession  as  owner.  The  jury  found  a  verdict 
for  the  plaintiff.  The  under-sheriff  ordered  the  writ  of  trial  to  be 
retained,  in  order  to  allow  time  for  an  application  to  the  Court.  On 
a  motion  for  a  new  trial,  we  intimated  our  opinion  that  there  was 
evidence  to  go  to  the  jury  of  the  defendant's  acceptance  of  the  goods 
by  retaining  the  delivery  warrant ;  but  Mr.  Prentice  insisted  that 
there  was  no  sufficient  evidence  of  the  actual  receipt  of  the  goods, 
that  is,  the  delivery  of  the  possession  of  the  goods  on  behalf  of  the 
vendor  to  the  vendee,  and  the  receipt  of  the  possession  by  the 
vendee ;  and  that  the  delivery  and  receipt  of  the  warrant  was  not 
in  effect  the  same  thing  as  the  delivery  and  receipt  of  the  goods ; 
and  we  are  all  of  that  opinion.  This  warrant  is  no  more  than  an 
engagement  by  the  wharfinger  to  deliver  to  the  ^consignee,  or  any 
one  he  may  appoint ;  and  the  wharfinger  holds  the  goods  as  the 

28—2 
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Fabika      agent  of  the  consignor   (who    is    the  vendor's  agent),  and  his 

Home.        possession  is  that  of  the  consignee,  until  an  assignment  has  taken 

place,  and  the  wharfinger  has  attorned,  so  to  speak,  to  the  assignee, 

and  agreed  with  him  to  hold  for  him.     Then,  and  not  till  then,  the 

wharfinger  is  the  agent  or  bailee  of  the  assignee,  and  his  possession 

that  of  the  assignee,  and  then  only  is  there  a  constructive  deliTenr 

to  him.    In  the  meantime,  the  warrant,  and  the  indorsement  of  the 

warrant,  is  nothing  more  than  an  offer  to  hold  the  goods  as  the 

warehouseman  of  the  assignee.     The  case  is  in  principle  the  same 

as  that  of  Bentall  v.  Burrij  and  others,  which  are  stated  and  well 

discussed  in  a  recent  able  work  of  Mr.  filackbum,  "On  the  Contract 

of  Sale,"  pp.  27,  41,  297  (i);  and  in  Mr.  C.  Addison's  work,  p.  70(2). 

TVe  all  therefore  think,  that,  though  there  was  sufficient  evidence 

of  the  acceptance,  if  the  goods  had  been  delivered  to  the  defendant, 

there  is  none  of  the  receipt;  and  therefore  there  must  be  a  new 

trial. 

Rule  abiobUf. 


i8*«-  KEARSLEY  v.  COLE  (3). 

,    (16  Meeson  &  Welsby,  128—137  ;  S.  C.  16  L.  J.  Ex.  115.) 

i^        -J  The  plaintiff,  a  shareholder  in  a  Banking  Company,  became  a  soietj  for 

advances  to  be  made  by  the  Company  to  the  defendant  The  defendant 
afterwards  executed  a  composition  deed,  to  which  the  plaintiff  and  tHe 
Banking  Company  were  parties,  whereby  he  assigned  his  property  to 
trustees  for  the  benefit  of  his  creditors ;  and  this  deed  contained  a  stipola- 
tion  for  a  reserve  of  remedies  against  sureties  for  the  defendant  The 
plaintiff  having  been  compelled  to  pay  the  debt  to  the  Banking  Company : 
Held,  that  he  was  entitled  to  recover  back  the  amount,  in  an  action  for 
money  paid,  from  the  defendant. 

Assumpsit  for  money  paid,  for  interest,  and  on  an  account 
stated.  Pleas,  non  assuvipsit  and  payment,  on  which  issues  ware 
joined. 

At  the  trial,  before  Williams,  J.,  at  the  last  Spring  Assizes  at 
Chester,  it  appeared  that  the  action  was  brought  to  recover  the  Bum 
of  5001.,  as  money  paid  by  the  plaintiff  in  discharge  of  his  liability 
as  surety  for  the  defendant,  under  a  guarantee  dated  27th  of  April, 
1886,  given  by  the  plaintiff  to  a  banking  co-partnership,  called  the 
[  •129  ]  **  Commercial  *Bank  of  England,**  for  the  repayment  of  advances 
made  and  to  be  made  by  the  Company  to  the  defendant.    In  the 

(1)  2nd  ed.,  pp.  25—38  and  419.—  Gosling  (1871)  L.  E.  7  C.  P.  9,  13, 41 
J.  G.  P.  L.  J.  C.  P.  53 ;  and  Cragoe  y.  Jonf» 

(2)  10th  ed.,  p.  498.— J.  G.  P.  (1873)  L.  R.  8  Ex.  81,  42  L.  J.  Ex. 

(3)  Judicially  cited    in   Bateson   y.  68.— J.  G.  P. 
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year  1889,  the  defendant  became  embarrassed  in  bis  circamstances,  Kbabslbt 
and  on  the  19th  of  Augast  in  that  year,  he  assigned,  by  deed,  all  oolk. 
his  property  to  trustees  for  the  benefit  of  his  creditors.  This  assign- 
ment was  executed  by  the  plaintifif  (to  whom  the  defendant  was 
indebted  independently  of  his  liability  under  the  guarantee),  the 
defendant,  and  others  of  his  creditors,  including  the  Banking  Com- 
pany ;  and  it  appeared  also  that  the  plaintiff  had  been  active  in 
soliciting  signatures  to  it.  It  contained  a  covenant  on  the  part  of 
the  plaintiff,  and  the  other  creditors,  not  to  sue  the  defendant  for 
any  debts  then  owing  by  him  to  them,  subject  to  the  following 
proviso:  *' Provided  always,  and  it  is  hereby  also  declared  and 
agreed,  that  notwithstanding  anything  hereinbefore  contained,  any 
creditor  or  creditors  who  have  or  hath  any  specific  lien  or  security, 
or  several  distinct  securities,  for  his,  her,  or  their  demand  or 
demands,  or  any  part  thereof,  or  to  the  payment  whereof  any 
person  or  persons  is  or  are  liable  as  a  surety  or  sureties  for  the 
said  Henry  Cole,  or  upon  any  India  bills  of  exchange,  shall  and 
may  execute  these  presents  without  prejudice  to  the  same  security, 
or  to  the  claim  against  any  surety  or  sureties,  or  other  person  or  * 
persons  as  aforesaid,"  &c. 

In  the  year  1841,  the  plaintiff  was  called  upon  by  the  Commercial 
Bank  of  England  to  pay  them  the  5002.  secured  by  the  guarantee ; 
he  accordingly  paid  the  amount,  with  interest,  and  brought  this 
action  to  recover  back  the  money  so  paid.  At  the  time  of  the 
execution  of  the  guarantee,  of  the  deed  of  assignment,  and  of  the 
payment  by  the  plaintiff,  he  was  a  shareholder  in  the  banking 
co-partnership. 

It  was  contended  for  the  defendant,  at  the  trial,  that,  under  these 
circumstances,  the  money  paid  by  the  plaintiff  was  not  money  paid 
to  the  use  of  the  defendant,  on  two  grounds :  first,  that  the  debt 
due  to  the  Banking  Company  was  discharged  by  the  composition 
deed ;  secondly,  that  the  ^plaintiff,  being  himself  a  partner  in  the  [  *130  ] 
Banking  Company,  could  not,  by  payment  of  a  debt  due  to  himself 
and  his  co-partners,  raise  an  implied  promise  of  repayment  against 
his  principal.  The  learned  Judge  reserved  both  points  for  the 
opinion  of  the  Court,  and,  under  his  direction,  a  verdict  was  found 
for  the  plaintiff  for  the  amount  claimed,  with  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit.     In  last  Easter  Term, 

Martin  obtained   a   rule  nisi  accordingly ;  against  which,  in 
Trinity  vacation  (June  26), 
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Kbabslkt  WeUhy  (the  Attoitiey-General  with  him)  showed  cause.   *  *  * 

c. 
COLB. 

[  182  J  Martin  and  E,  V.  Williams^  in  support  of  the  rule.    ♦    *    » 

Cur.  adv.  ndt. 

[  188  ]  The  judgment  of  the  Court  was  now  delivered  by 

[184]        Parkb,  B.: 

This  was  an  action  for  money  paid  by  the  plaintiff  for  the  use  of 
the  defendant,  which  was  tried  before  my  late  brother  Williams,  si 
Chester,  at  the  last  Spring  Assizes.  The  plaintiff  recovered  a  verdiet 
for  6001.  and  upwards,  since  reduced  to  507/.  18«.  A  rule  nisi  was 
granted  on  a  point  reserved.  The  case  was  fully  argued  after  last 
Term,  by  Mr.  WeUhy  and  the  present  Mr.  Justice  Williams,  and 
we,  who  heard  the  argument,  are  of  opinion  that  the  rule  oughi  to 
be  discharged. 

The  plaintiff  was  surety  for  the  defendant  to  the  Commercial  Bank 
of  England,  by  a  guarantee  of  500/.  The  defendant  failed,  and  a 
deed  of  composition  was  entered  into  between  the  creditors  of  the 
defendant,  including  the  Bank,  certain  trustees,  and  the  defendant. 
The  deed  was  executed  in  August,  1889,  and  it  contains,  among 
other  provisions,  after  an  assignment  of  the  defendant's  estate  and 
effects  to  trustees,  a  covenant  on  the  part  of  each  creditor  with  the 
defendant,  not  to  sue  him  by  reason  of  any  debts  then  owing  from 
him ;  and  if  such  creditor  should  do  so,  that  the  defendant  might 
plead  the  indenture  as  a  general  release ;  with  a  proviso,  that,  not- 
withstanding anything  therein  contained,  any  creditor  who  had  a 
lien  or  security  might  execute  the  deed,  without  prejudice  to  it,  or  to 
the  claim  of  any  surety  for  the  defendant.  The  Bank  executed  the 
deed,  and  afterwards  called  on  the  plaintiff  to  pay  the  amount  under 
his  guarantee.  He  did  so,  and  then  sued  the  defendant  in  this 
action  for  money  paid.  It  appeared  that  the  plaintiff  was  a 
shareholder  in  the  Bank  at  the  time  he  gave  his  guarantee,  and 
since. 

On  the  part  of  the  defendant  it  was  contended,  that  the  plaintiff 
paid  in  his  own  wrong,  because  he  had  a  good  defence  to  an  action 
by  the  Bank,  on  two  grounds ;  first,  that  he  was  a  partner  in  the 
Banking  Company,  and  could  not  be  sued  by  them  on  his  guarantee; 
secondly,  that  he  was  discharged  by  the  effect  of  the  composition 
deed.  As  to  the  first  objection,  the  statute  of  the  1  &  2  Vict  c.  96, 
[  «186  ]       is  an   answer,   and   the   statute   was  acted  upon    in  *£x  ^^rU 


TOL.  Lxxiii.]  1846.    EX,     16  MEE.  &  W.  186—186.  49t 

Daridson  (i),  and  on  appeal  in  Chancery  (2).  With  respect  to  the  Kbabslkt 
second  ground,  Mr,  WiUiams's  argument  rested  on  two  propositions;  coli. 
first,  that  by  the  deed  of  composition  the  creditor  lost  his  remedies 
against  the  surety,  unless  they  were  reserved,  and  the  surety  con- 
sented ;  and,  secondly,  that  if  the  surety  consented,  he  stood  in  the 
place  of  the  creditor,  and  had  no  claim  against  the  principal  for  the 
8um  which  he  afterwards  paid  to  the  creditor.  It  appears  by  my 
late  brother  WiLiiiAMs's  note,  that  the  plaintiff  and  defendant  both 
executed  the  deed,  and  the  plaintiff  solicited  different  creditors  to 
become  parties  to  it ;  consequently  it  most  be  assumed  that  he  con- 
sented to  the  reserve  of  remedies ;  and  the  question  is,  what  is  the 
effect 'of  a  discharge  with  the  reserve  of  remedies  consented  to  by 
the  surety  ?  We  do  not  mean  to  intimate  any  doubt  as  to  the  effect 
of  a  reserve  of  remedies  without  such  consent,  and  the  cases  are 
numerous  that  it  prevents  the  discharge  of  a  surety,  which  would 
otherwise  be  the  result  of  a  composition  with  or  giving  time  to  a 
debtor  by  a  binding  instrument ;  and  the  reserve  of  remedies  has 
that  effect  upon  this  principle — ^first,  that  it  rebuts  the  implication 
that  the  surety  was  meant  to  be  discharged,  which  is  one  of  the 
reasons  why  the  surety  is  ordinarily  exonerated  by  such  a  trans- 
action ;  and,  secondly,  that  it  prevents  the  rights  of  the  surety 
against  the  debtor  being  impaired,  the  injury  to  such  rights  Imng 
the  other  reason;  for  the  debtor  cannot  complain  if  the  instant 
afterwards  the  surety  enforces  those  rights  against  him,  and  his 
consent  that  the  creditor  shall  have  recourse  against  the  surety  is, 
impliedly,  a  consent  that  the  surety  shall  have  recourse  against  him. 
This  is  the  effect  of  what  Lord  Eldon  says,  in  Ex  parte  Gifford,  and 
Bmdtbee  v.  Stubbs^  as  to  the  reserve  of  remedies ;  and  the  general 
proposition,  that,  with  that  recourse,  the  composition,  or  giving 
time,  does  not  discharge  the  surety,  is  ^supported  by  those  and  the  [  •ise  ] 
following  cases  :  Ex  parte  Olendmning,  Nichols  v.  Norris,  Smith  v. 
Wintei{3)f  and  others.  This  point  must,  therefore,  be  considered 
as  settled.  Some  remarks  have,  indeed,  been  made  by  Lord  Dbnman, 
in  the  case  of  Nicholson  v.  ReviU  (4),  on  the  doctrine  of  Lord  Eldon 
in  Ex  parte  Gifford,  throwing  doubt  on  its  correctness,  on  the  sup- 
position that  Lord  Eldon  had  held  that  a  creditor  could  release  one 
joint  and  several  debtor,  and  hold  another  liable  by  a  reserve  of 
remedies ;  which  would  certainly  be  against  the  decision  in  Cheetham 

(1)  1  Mont.,  D.  &  D.  648.  (4)  43  B.   B.   460    (4    Ad.    &    El. 

(2)  llL.  J.  Ch.  5.  675). 

(3)  51  B.  B.  678  (4  M.  &  W.  454). 


4iO  1846-    EX.     16  MEE.  &  Vf.  186—187.  [e.r- 

KKABiiLicY     V.  Ward  (i),  unless  the  instrument  of  release  could,  by  reason  of  the 

GoLB.        context,  be  construed  to  be  a  covenant  not  to  sue,  as  it  was  in  the 

case  of  SoUy  v.  Forbes  (2).      But  we  consider  it  clear  that  Lord 

Eldon  meant  only  to  apply  the  doctrine  to  cases  where  there  was 

no  release,  but  a  composition,  or  giving  time,  not  amounting  to  a 

release,  which  is  the  present  case;  and  with  reference  to  it,  the  role 

laid  down  by  Lord  Eldon  is  not  impeached  by  Lord  Dbkman*$ 

remarks.    The  only  question,  then,  in  this  case  is,  what  is  the  e£feet 

of  the  addition  of  the  consent  of  the  surety  ?    That  such  a  consent 

would  not  have  the  efifect  of  discharging  the  surety  as  to  the  creditor, 

is  clear ;  on  the  contrary,  it  affords  an  additional  reason  against  the 

discharge.     But  the  ground  on  which  it  is  alleged  to  affect  the 

plaintiff's  case  is,  that  it  puts  the  surety  in  the  same  situation  as  ii 

he  had  applied  to  a  court  of  equity  to  sue  in  the  place  of  the 

creditor,  and  had  been  permitted  to  use  his  name,  upon  payment  of 

the  debt  into  Court ;  in  which  case  it  is  said  he  would  not  have  been 

allowed  afterwards  to  recover  over  against  the  principal,  as  sag- 

gested  in  the  note,  said  to  have  been  written  by  Mr.  Justice  HoLfioiD, 

to  Lewis  V.  Jones.     Supposing  that  a  court  of  equity  would  so  de&I 

with  a  case  before  it,  on  which  we  can  offer  no  opinion,  it  is  enoogb 

to  say  that  we  do  not  think  that  such  an  effect  can  be  attributed  v^ 

[  •IS?  ]      the  act  of  *a8sent  by  the  surety  to  a  composition  deed,  with  a 

reserve  of  remedies,  unaccompanied  by  any  stipulation  that  ibt 

surety  should  stand  in  the  creditor's  place;  although  it  would,  r.<> 

doubt,  be  perfectly  competent  for  him  and  the  debtor  to  make  a 

bargain  with  each  other  to  that  effect.      In  this  case  there  is  no 

evidence  tending  to  prove  such  a  stipulation  ;  there  is  nothing  be: 

the  single  act  of  assent ;  and  we  therefore  think,  that  the  plaintif 

is  not  precluded  from  recovering  the  sum  paid  by  him  against  iht 

defendant. 

Rtde  disckarge^i. 


1846.  DRURY  V.  MACAULAY. 

^!!lf  *•  (16  M.  &  W.  146—148 ;  S.  C.  16  L.  J,  Ex.  31.) 

L  ^*^  J  The  following  instrument  was  held  not  to  be  a  promissory  note :  •*  D^t  n, 

V.  Vaughan,  In  consideration  of  W.  Drury  not  taking  any  farther  proce»*i- 
ings  in  the  above  actions,  I  hereby  undertake  with  the  said  W.  Dnirv  that  1 
will  pay  him  3/.  os,  every  quarter  of  a  year  from  this  day,  until  the  who]-  : 
the  principal  money  now  due  from  Messrs.  J.  and  T.  Vaughan  to  Mr.  Drarr, 
26/.  1^.,  with  lawful  interest,  be  paid  and  satisfied ;  the  first  of  such  quart^Hy 
payments  to  become  due  on  the  30th  of  October  next.     It  is  undeibt^^^^ 

(1)  4  R.  E.  741  (1  Bos.  &  P.  630).  (2)  22  E.  R.  Wl  (2  Brod.  &  B.  3^  . 
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that  this  undertaking  is  not  to  be  a  release  or  discharge  of  the  note  signed         Drubt 
by  Meeers.  Yaughan  to  the  said  W.  Drury,  on  &c.,  but  as  an  additional  v. 

security  for  the  above-mentioned  amount ,  now  due  on  such  note,  with  the  ^Iaoaulai 
interest"  (1). 

Assumpsit.  The  declaration  stated,  that  heretofore,  to  wit,  on 
ke.y  one  J.  Yaughan  and  one  T.  Yaughan  made  their  promissory 
note  in  vnriting,  and  thereby  jointly  and  severally  promised  to  pay 
to  the  plaintiff  on  demand  491,  lis.  6d,y  with  interest ;  that  the 
plaintiff  afterwards,  to  wit,  &c.  &c.,  commenced  two  several  actions 
against  the  said  J.  Yaughan  and  T.  Yaughan,  for  the  recovery  of 
26{.  Ig.,  the  balance  due  from  them  to  the  plaintiff  of  the  said  sum 
of  4SL  lis.  6d.  in  the  said  promissory  note  mentioned ;  and  that, 
in  consideration  of  the  premises,  and  that  the  plaintiff,  at  the 
request  of  the  defendant,  would  forbear  any  further  proceedings  in 
the  said  actions,  the  defendant,  to  wit,  on  the  80th  day  of  July, 
1842,  promised  to  pay  the  plaintiff  the  sum  of  91.  58,  per  quarter  of 
a  year  from  the  said  30th  day  of  July,  1842,  until  the  whole  of  the 
said  sum  of  262. 1^.,  with  interest,  should  be  fully  paid  and  satisfied ; 
the  first  of  such  quarterly  payments  to  become  due  on  the  80th  day 
of  October  then  next :  it  being  at  the  time  of  the  making  of  the 
said  promise  agreed  by  the  plaintiff  and  the  defendant,  that  the 
said  promise  of  the  defendant  was  not  to  be  a  release  or  discharge 
of  the  said  promissory  note,  bat  to  be  an  additional  security  to  the 
plaintiff  for  the  said  sum  of  261.  1«.,  and  interest.  The  declaration 
then  averred,  that  the  plaintiff  did  forbear  any  further  proceedings 
in  the  said  actions,  and  alleged  as  a  breach  the  non-payment  by 
the  defendant  of  the  261.  Is.,  or  any  part  thereof.  There  was  also 
a  count  on  an  account  stated. 

Plea,  non  assumpsit. 

At  the  trial,  before  the  Under-sheriff  of  Shropshire,  the  plaintiff 
put  in  evidence  the  following  document,  signed  by  the  defendant, 
and  stamped  with  an  agreement  stamp : 

"Drury  r.  Yaughan.  [  i*7  ] 

"  In  consideration  of  W.  Drury  not  taking  any  further  proceedings 
in  the  above  actions,  I  do  hereby  undertake  with  the  said  W.  Drury, 
that  I  will  pay  unto  the  said  W.  Drury  82.  58.  every  quarter  of  a 
year  from  this  day,  until  the  whole  of  the  principal  money  now  due 
from  Messrs.  J.  and  T.  Yaughan  to  Mr.  Drury,  261.  U.,  with  lawful 
interest  for  the  same  from  the  date  hereof,  be  fully  paid  and  satisfied, 

(1)  See  the  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  83.— 
J.  Q.  P. 
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Dbubt  and  the  first  of  such  quarterly  payments  to  become  due  on  the  80th 
Macavlay.  ^^7  ^^  October  next.  It  is  understood  that  this  undertaking  is  not 
to  be  a  release  or  a  discharge  of  the  note  signed  by  Mr.  J.  Yaughan 
and  Mr.  T.  Yaughan  to  the  said  W.  Drury,  on  the  9th  of  March, 
1840,  but  as  an  additional  security  for  the  above-mentioned  amoont 
now  due  on  such  note,  with  the  interest.  Dated  this  dOth  day  of 
July,  1842. 

"S.  H.  Macaulat." 

It  was  objected  for  the  defendant,  that  this  instrument  amounted 
to  a  promissory  note,  and  ought  to  have  been  stamped  accordingly ; 
and  Shentan  v.  Jam^s  was  cited  (i).  The  under-sheriff  was  of  that 
opinion,  and  rejected  the  evidence,  and  directed  a  verdict  for  the 
defendant. 

On  a  former  day  in  this  Term,  Phipsan  obtained  a  rule  nm  for  a 
new  trial,  on  the  ground  that  the  evidence  had  been  improperly 
rejected. 

Peacock  now  showed  cause : 

This  instrument  amounted  to  a  promissory  note,  and  was  rightly 
rejected  at  the  trial  for  want  of  a  proper  stamp.  Shentan  v.  Jama  (i) 
[  *i^  ]  is  in  point.  There  the  following  document  was  held  to  be  a  *promi)9- 
sory  note :  ''  On  demand  I  promise  to  pay  to  W.  Shenton  501.,  in 
consideration  of  foregoing  and  forbearing  an  action  in  the  Queen's 
Bench  for  damages  ascertained  by  consent  to  amount  to  that  som, 
by  reason  of  the  injury  sustained  by  his  wife  in  respect  of  my  liability 
for  non-repair  of  a  footway."  The  ground  of  that  decision  was,  that 
the  instrument  appeared  to  be  made  on  an  executed,  and  not  an 
executory,  consideration  ;  and  the  same  reason  applies  here. 

Phipson,  contra,  was  stopped  by  the  Coubt. 

Pabkb,  B.  : 

This  rule  must  be  absolute.  The  instrument  in  question  is,  by 
the  express  terms  of  it,  to  be  deemed  an  additional  security  for  the 
balance  due  upon  the  note.  No  money  is  secured  by  it  which  is 
payable  at  all  events,  and  consequently  it  is  not  a  promissory  note. 

Alderson,  B.  : 

This  document  is  not  a  promissory  note.     It  is  not  certain  that 

(1)  5Q.  B.  199. 
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any  money  will  be  paid  by  virtue  of  it.     If  the  plaintiff  does  not       Druky 
forbear  proceedings  against  the  Vaughans,  none  will  be  paid.  Maoaulat. 

BoLFEy  B.,  and  Platt,  B.,  concurred. 

Ride  absolute. 


WOODS  V.  DUREAl^'T  {!)•  i846. 

JVcw.  27. 
(16  Meeson  &  Welsby,  149—158  ;  S.  C.  16  L.  J.  Ex.  313.)  

Trespass  for  breaking  and  entering  plaintiff's  dwelling-house,  locking  L  ^^^  J 
the  doors,  and  expelling  the  plaintiff.  Plea,  justifying  all  the  trespasses 
except  the  expulsion  under  a  distress  for  rent,  alleging  that  defendant  kept 
and  impounded  it  in  the  dwelling-house,  &c.,  and  in  order  safely  to  impound 
and  keep  it,  necessarily  locked  and  fastened  the  doors  of  the  dwelling-house, 
and  afterwards  caused  the  goods  to  be  duly  appraised  and  duly  sold  in 
satisfaction  of  the  rent  and  costs  of  distress  and  sale.  Beplication,  that 
the  defendant  broke,  &c.,  the  house,  locked  the  doors,  and  seized,  took,  and 
converted  the  goods  of  his  own  wrong  and  for  another  and  different  purpose 
than  that  mentioned  in  the  plea,  t.e.  for  the  purpose  of  ejecting,  &c.  the 
plaintiff  from  the  possession  of  the  dwelling-house,  concluding  with  a 
verification.    Demurrer. 

Held,  that  the  plea  should  have  shown  that  the  house,  or  that  part  of  it 
of  which  the  doors  were  locked,  was  the  most  fit  and  convenient  place 
for  securing  the  distress,  or  the  tenant  might  be  improperly  kept  out  of 
possession. 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling-house, 
locking,  fastening,  and  bolting  the  doors  of  the  said  dwelling-house, 
ejecting,  expelling,  putting  out,  and  removing  the  plaintiff  from  the 
possession,  use,  occupation,  and  enjoyment  thereof,  and  keeping 
him  so  ejected,  &c,  till  the  commencement  of  the  suit,  and  during 
that  time,  to  wit,  on  &c.,  seizing  and  taking  certain  specified  goods 
of  the  plaintiff,  and  carrying  away  and  converting  and  disposing 
thereof  to  defendant's  own  use ;  by  means  of  which  premises  the 
plaintiff  was  deprived  of  the  use  and  benefit  of  his  dwelling-house, 
and  was  prevented  from  carrying  on  his  trade  and  business  of  a 
brewer  therein. 

Second  plea  (2),  (except  as  to  ejecting,  expelling,  &c.  the  plaintiff 
from  the  possession  &c.,  and  keeping  and  continuing  him  so  expelled 
&c.,  as  in  the  declaration  alleged),  that  the  plaintiff,  before  and  at 
the  times  when  &c.,  held,  occupied,  &c.,  and  enjoyed  the  said 
dwelling-house  in  *which  &c.,  as  tenant  thereof  to  the  defendant  (3),       [  •iso  ] 

(1)  See  Smith  v.  Ash/orth  (1860)  29  liberum  tentftnentum;  fifthly,  to  seiz- 
L.  J.  Ex.  259. — J.  G.  P.  ing  and  taking  the  goods,  &c.,  that 

(2)  The  other  pleas  were  :  first,  Not  they  were  not  plaintiff's;  sixthly, 
guilty ;  thirdly.  To  the  breaking  and  leave  and  license. 

entering,  that  the  dwelling-house  was  (3)  See  Drew  v.  Avery ^  13  M.  &  W. 

not    plaintiff's;    fourthly.  To    same,      399. 
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wooDfl       by  virtue  of  a  certain  demise  thereof  made  by  the  defendant  to  the 
DuRRAHT.     plaintiff  for  the  term  of  one  year  from  the  29th  of  September,  1840, 
and  then  on  from  year  to  year  until  the  plaintiff  or  defendant  should 
give  to  or  leave  for  the  other  of  them  six  months'  notice  in  writing 
to  quit,  at  the  yearly  rent  of  21L,  payable  quarterly  in  each  year  of 
such  tenancy.    Averment,  that,  after  the  making  of  the  demise,  and 
during  the  continuance  of  the  tenancy,  and  before  the  said  time 
when  &c.,  to  wit,  on  &c.,  21/.  of  the  rent  aforesaid,  for  one  year  oi 
the  tenancy  ending  on  the  25th  of  March,  1845,  became  and  was 
due  and  in  arrear  from  plaintiff  to  defendant ;  ^*  whereupon  the 
defendant  afterwards,   and  during  the  continuance  of  the  said 
tenancy,  to  wit,  on  &c.,  entered  into  the  said  dwelliDg-house  in 
which  <&c.,  the  outer  door  of  the  same  being  open,  to  distrain  for 
the  said  arrears  of  rent,  and  did  then  and  there  distrain  the  good^ 
and  chattels  in  the  declaration  mentioned,  then  being  in  the  mi 
dwelling-house  in  which  &c.,  and  then  being  subject  to  such  distress, 
as  and  for  a  distress  for  the  said  arrears  of  rent,  and  kept  and 
impounded  the  same  (i)  ui  atid  upon  the  scUd  dwelling-hotue  muPr 
tlie  said  distress  firr  the  space  of  Jive  days;  and  in  order  safely  lo 
impound  and  keep  the  said  distress  so  impounded  as  aforesaid,  then 
necessarily  locked,  fastened,  and  bolted  the  doors  of  the  said  dwelling 
house  in  the  declaration  mentioned,  and  within  which  doors  tht 
said  distress  was  so  impounded  as  aforesaid  ;  and,  at  the  expiration 
of  five  days  from  such  distress  (2),  the  defendant,  at  the  request  and 
[  *i3i  ]       with  the  license  *and  permission  of  the  plaintiff  (3),  continued  to 
keep  the  said  goods  so  impounded  in  the  said  dwelling-house  m 
which  &c.,  for  a  long  space  of  time  next  following  the  expiration  of 
the  said  five  days,  to  wit,  twenty-one  days,  and  during  the  last- 
mentioned  period,  to  wit,  on  &c.,  the  defendant  caused  the  said 
goods  to  be  duly  appraised,  and  there  duly  sold  the  same  bv  virtue 
of  the  said  distress,  according  to  the  form  of  the  statute  in  such  e^st 
made  and  provided,  in  satisfaction  of  the  said  arrears  of  rent  ai: 
the  costs  of  the  said  distress  and  sale ;  which  are  the  alleged  tre 
passes   whereof   the  plaintiff  hath  above  complained »  except  tht 

(1)  The  plea,  aa  afterwards  amended,  provided,   aud    the    true    intent  oa^ 

had,  in  lieu  of  the  words  in  italics  the  meaning  thereof,  for  the  space  of  t 

following  :   '*  as  such  distress  in  and  days  then  next  following." 
upon  such  part  of  the  said  dwelling-  (2)  The  amended  plea  here  ad3c^ 

house  as  was  most  fit  and  convenient  **  to  wit,  on  the day  of ' 

for  the  impounding  and  securing  the  (3)  The  amended  plea  here  »J«i^ 

said  distress,  according  to  the  form  of  *'  by  him  then  made  aiid  given  u-  tb 

the   statute  in   such   case   made  and  defendant  in  that  behalf." 
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alleged  trespasses  in  the  introductory  part  of  this  plea  excepted.       woods 
Verification.  Durrakt. 

Replication,  that  the  defendant,  at  the  said  several  times  when 
il^c,  broke  and  entered  the  said  dwelling-house  in  which  &c.,  and 
locked  &c.  the  said  doors,  and  seized,  took,  carried,  and  converted 
the  said  goods  &c.,  of  his  own  wrong,  and  for  another  and  different 
purpose  than  the  purpose  in  the  plea  mentioned ;  that  is  to  say, 
for  the  purpose  of  ejecting,  expelling,  &c.  the  plaintiff  from  the 
(yossession  &c.  of  the  said  dwelling-house  in  which  &c.    Verification. 

Special  demurrer,  for  the  following,  among  other  causes :  that 
the  replication  concludes  with  a  verification,  and  not  to  the  country ; 
that  a  material  issue  cannot  be  taken  on  it ;  that  it  does  not  confess 
and  avoid,  and  is  an  informal  traverse  de  injuria,  not  admissible  by 
the  plea ;  that  it  would  necessarily  lead  to  a  departure ;  that  it  is 
an  informal  and  insufficient  new  assignment.     Joinder  in  demurrer. 

J.  J.  Johnson,  for  the  defendant,  in  support  of  the  demurrer : 

This  replication  is  in  an  unusual  form.     If  taken  as  a  replication 
de  injuria,  it  is  bad  within  two  of  the  resolutions  in  Crogate^s  case  (i) : 
first,  because  the  plea  claims  *an  interest  in  the  locus  in  quo ;  and      [  *162  ] 
secondly,  because  it  alleges  an  authority  derived  immediately  from 
the  plaintiff. 

(Pabkb,  B.  :  It  is  not  a  replication  de  injurid,  traversing  the  cause, 
but  a  replication  alleging  that  the  defendant  entered  for  a  different 
cause,  so  as  to  raise  the  question  in  Lucas  v.  NockeUs  (2).  Absqv^e 
tali  causa,  or  absque  residuo  causa,  is  the  essence  of  the  replication  (3). 
De  injurid  is  nothing.) 

If  80,  the  replication  should  have  expressly  traversed  the  affirmative 
allegation  in  the  plea,  that  the  defendant  entered  for  the  cause 
assigned,  viz.  to  distrain,  and  should  have  concluded  to  the  country. 
Here  there  is  no  '*  absque  tali  causa  ; "  but  the  plaintiff,  in  effect, 
new  assigns,  and  concludes  with  a  verification. 

(Pabkb,  B.  :  It  is  not  a  new  assignment.) 

U  is  not  in  form  a  new  assignment,  but  it  is  in  the  nature  of  one, 
and  presents  an  immaterial  issue  to  the  defendant.  In  Lucas  v. 
NockeUs  (2),  on  a  replication  de  injurid  absque  residuo  causa,  the 

(1)  8  Co.  Eep.  67b.  (3)  See  Com.  Dig.,  tit.  "Pleader/* 

(2)  29  E.  E.  721  (4  Bing.  729 ;  8.  C.      (F.  24). 
10  Bing.  157). 
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Woods  question  of  fact  was  left  to  the  jury,  whether  the  defendants  (being 
DuBRANT.  consignees  of  the  goods  as  well  as  judgment  creditors)  bond  Jide  took 
them  under  their  Ji.  fa.y  or  resorted  to  it  merely  to  defeat  the 
plaintiff *s  claim  for  freight,  which  would  have  arisen  had  the  defen- 
dants accepted  the  goods  (as  there  was  evidence  they  bad  done) 
under  the  bill  of  lading.  The  question  there  was  one  of  fact, 
whether  the  defendants  ever  really  entered  under  the  Ji.  fa.  at  all. 
On  these  pleadings,  however,  no  such  issue  could  have  arisen.  The 
plaintiff,  in  his  replication,  refers  to  the  same  trespassed  and  the 
same  days  as  those  covered  by  the  plea,  and  none  other.  He  does 
not  deny  the  special  matter  of  justification,  but  goes  on  to  allege 
some  ulterior  purpose  of  the  defendants.  That  raises  the  mere 
question  of  motive,  which  is  utterly  immaterial,  if  the  prknaij 
cause  of  justification  exist.    It  may  be  tested  by  the  case  of  a  new 

[  *168  ]  assignment  in  trespass.  The  plaintiff  there  does  not  ^denj  the 
trespasses  justified  by  the  plea,  but  says  that  the  defendant  did 
trespass  then,  but  that  he,  the  plaintiff,  complains  of  trespasses  on 
other  and  different  occasions.  Here  the  plaintiff  says,  in  eflfeet, 
*^  We  are  agreed  as  to  the  time  and  act  of  trespass  complained  of; 
and  you  may  have  entered  for  the  purpose  of  distraining,  bat  yoQ 
had,  at  the  same  time,  another  and  a  different  purpose  in  view— 
the  vindictive  one  of  putting  me  out  of  possession."  Thatonlj 
raises  a  question  of  motive;  but  it  is  immaterial  quo  animo the 
party  distrained,  if  he  had  the  right  of  distress,  and  exercised  it. 
To  assimilate  the  case  to  Lucas  v.  NockeUs,  the  question  should  have 
been,  did  he  in  fact  enter  to  distrain  ?  which  is  not  in  issue  under 
these  pleadings.  Suppose,  in  Lucas  v.  NockeUsy  the  plaintiff  bad 
by  his  replication  admitted  the  seizure  under  the  Ji.fa.,  but  had 
gone  on  to  allege  that  the  defendants  availed  themselves  of  that 
execution  for  the  purpose  of  ousting  the  captain  from  the  vessel 
the  Court  would  never  have  decided  as  they  did.  If  the  defendants 
had  taken  issue,  and  gone  to  trial,  the  question  would  have  been, 
not  the  fact  or  legality  of  the  distress,  but  the  defendants'  motive 
for  it. 

(Parke,  B.  :  Oakes  v.  Wood  (i)  was  well  considered ;  and  this 
Court  there  thought  that  Lucas  v.  NockeUs  had  not  established  that 
a  man  may  not,  under  the  general  traverse  de  ir^urid,  avail  himself 
of  a  legal  authority,  whatever  his  intention  might  be. 

Aldbrson,  B.  :  In  Lucfzs  v.  NockeUs,  for  all  that  appears,  the 
(1)  2  M.  &  W.  798. 
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plaintiff  went  on  and  seized  and  sold  after  the  sheriff's  officer  and       Woods 
his  warrant  had  gone  away.)  DuRBAirr. 

Unless  Lucas  v.  Nockells  proves  that  a  party*s  moral  intention  may 
be  put  in  issue,  in  order  to  control  his  clear  legal  right,  many  cases 
show  that  a  party  may  protect  himself  under  a  legal  authority, 
though  he  had  it  not  in  his  mind  at  the  time  he  did  the  act  com- 
plained of,  and  that  his  motive  cannot  be  inquired^ into.  For 
instance,  a  party  may  distrain  *for  one  thing  and  avow  for  another :  [  *i^^  ] 
Buder  and  Baker's  case  (i) :  De  Groenvelt  v.  Burweli  (2) ;  Crowiher  v. 
Ramsbottam  («) ;  Ex  parte  WilUam8{4) ;  Oakes  v.  Wood  (6).  So,  a 
master  may  dismiss  a  servant  ostensibly  for  one  cause,  and  yet 
justify  for  another,  if  known  to  him  at  the  time,  without  his  motive 
being  called  into  question:  Ridgway  v.  Hungerford  Market  Com- 
pany (6) ;  Cussons  v.  Skinner  (7) ;  Mercer  v.  Whall  (8).  So,  in  actions 
for  malicious  prosecution,  the  defendant  will  be  protected  by  having 
reasonable  and  probable  cause  for  his  act,  however  inveterate  the 
malice  which  prompted  it.     (He  was  then  stopped  by  the  Coubt.) 

Bramwellf  contra^  for  the  plaintiff  : 

First,  whether  the  motive  for  exercising  the  right  of  distress  can 
be  questioned  or  not,  still  if  the  defendant's  act  in  distraining  was 
done,  not  for  the  purpose  of  levying  an  arrear  of  rent,  but  in  order 
to  expel  the  tenant,  it  cannot  be  justified. 

(Pabke,  B.  :  Should  not  the  replication  have  traversed  the 
defendant's  entry  for  the  purpose  of  distraining,  and  concluded  to 
the  country?  That  entry  is  not  at  present  denied.  Nor  does  the 
plaintiff  new  assign ;  what  he  says  is,  that  the  defendant  entered 
for  an  ulterior  purpose.  This  intention  being  immaterial,  Lucas  v. 
NockeUs  does  not  preclude  the  point  being  taken :  Oakes  v.  Wood  (5). 
The  entry  admitted  to  have  been  made  might  have  been  for  the 
rent  of  other  and  different  premises.) 

Secondly,  the  plea  is  bad  in  substance,  for  not  showing  that  notice 
of  the  distress,  with  the  cause  of  such  taking,  was  left  at  some 
notorious  part  of  the  premises,  according  to  2  W.  &  M.  sess.  1,  c.  5, 

(1)  3  Co.  Bep.  25,  (5)  2  M.  &  W.  791. 

(2)  Lord  Ray.  464,  466;    12  Mod.  (6)  42  E.  R.  362  (3  Ad.  &  M.  171). 
386;  Comyns,  Eep*  76.  (7)  11  M.  &  W.  161. 

(3)  4  R  B.  640  (7  T.  R  664).  (8)  64  E.  E.  544  (5  Q.  B.  447). 

(4)  5  Madd.  1. 
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Woods       the  plea  ;  whereas  here  the  plea  acknowledges  that  the  defendant 
DuBRAMT.     knows  the  sale  to  be  part  of*the  trespasses  complained  of. 

Thurdly,  the  defendant  could  not  legally  lock  up  the  doors  of  the 
house  to  secure  the  distress,  if,  by  so  doing,  he  shut  the  tenant  oat 
of  the  house. 

J.  J.  Johnson,  in  reply : 

The  gist  of  the  declaration  was  the  taking,  and  the  plea  safiB- 
ciently  answers  that.  Then  the  whole  declaration  is  answered  (i). 
To  have  stated  that  notice  of  distress  was  given  would  have  been 
immaterial.  So  much  of  the  plea  as  justifies  the  conversion  and 
sale  is  immaterial,  and  may  be  rejected  as  surplusage.  Had  any 
chasm  in  the  pleading  worked  a  discontinuance,  it  might  have  been 
different  (2). 

(Aldebson,  B.  :  The  declaration  does  not  charge  sale,  bat  con- 
version to  the  defendant's  use.  However,  the  plaintiff  argues,  &at 
by  justifying  a  sale  in  the  plea,  the  defendant  has  enlarged  the 
sense  of  the  word  "  converted.") 

At  all  events,  in  the  absence  of  a  special  demurrer,  the  allegatioD 
of  the  seizure  and  sale  was  construing  the  words  according  to  the 
form  of  the  statute ;  so  that,  if  material,  the  defendant  must  have 
proved  them :  Dawes  v.  Papwortk  (8).  As  to  the  last  point,  the 
defendant  would  be  answerable  for  damage  to  the  goods  while 
impounded,  nor  could  he  have  sued  again  for  the  rent,  had  they 
been  eloigned  before  sale  :  Vasper  v.  Eddowes  (4).  He  was  therefore 
justified  in  locking  them  up  for  safe  custody. 

(Platt,  B.  :  If  all  the  goods  in  the  house  were  distrained,  conld 
you  lock  it  up  ?) 

[•158]  Locking  up  the  whole  house  is  not  charged,  but  locking  up  Mhe 
doors  of  it.  It  is  quite  consistent  with  this  that  the  tenant 
unlocked  them  at  pleasure,  or  that  they  were  opened  whenever  he 
requested. 

(Parks,  B.  :  The  declaration  does  not  charge  the  outer  door  to 
have  been  locked. 

(1)  See  Dyes  v.  Leaiherdale,  3  Wils.  (2)  1  Wms.  Saund.  28,  note  (3). 

29,  cited  in    Taylor  v.  Cole,   1  E.  E.  (3)  Willes,  408. 

710  (3  T.  E.  297),  and  ]  Saund.  28  a,  fi.  (4)  1  Salk.  248. 
See  Oates  v.  Bayley,  2  Wils.  313. 
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Aldbbson,  B.  :  The  doors  laid  may  have  been  only  the  doors  of 
the  rooms  in  which  the  distress  was  secured.  Bat  the  plea  does 
not  allege  that  they  were  the  most  convenient  place  for  that 
purpose.) 

Parse,  B.  : 

Washboume  v.  Black  (i)  is  an  authority,  that,  in  common  cases, 
a  party  distraining  in  a  dwelling-house  mast  not  take  the  whole  of 
it  in  which  to  place  the  goods,  but  must  select  one  room  for  that 
purpose,  or  remove  them  out  of  the  house.  Nor  does  this  plea 
state  any  necessity  to  use  the  whole  dwelling-house  for  the  security 
of  the  goods,  or  any  license  from  the  plaintiff  to  do  so.  We  will 
consider  our  judgment  as  to  that  point. 

Cur.  adv.  vtUt, 

On  a  later  day,  Pabkb,  B.,  said,  that  the  Court  inclined  to  think 
that  the  plea  should  have  shown  that  the  whole  house,  or  that  part 
of  it  the  doors  of  which  were  locked,  was  necessary,  or  the  most  fit 
and  convenient  place  for  impounding  and  securing  the  distress 
under  2  W.  &  M.,  sess.  1,  c.  5,  s.  1,  so  as  to  form  a  lawful  pound, 
otherwise  it  might  appear  that  the  whole  house  was  locked  up, 
without  its  also  sufficiently  appearing  that  it  was  necessary  to  do  so 
for  the  safe  keeping  of  the  distress. 

The  defendant  had  leave  to  amend  on  the  usual  terms. 


Woods 

DUBBAKT, 


RAWLINS  V.   ELLIS  and    Others. 

(16  Meeson  &  Welsby,  172—174 ;  S.  C.  16  L.  J.  Ex,  6.) 
A  person  may  be  arrested  on  a  Sunday  for  any  indictable  offence. 

Tms  was  an  action  for  assault  and  false  imprisonment,  to  which 
the  defendant  pleaded  Not  guilty,  by  statute ;  and  issue  having 
been  joined  thereon,  the  following  case  was,  by  consent,  and  by  an 
order  of  AiiDbrson,  B.,  stated  for  the  opinion  of  the  Court. 

The  defendants  Darby  and  Spary  were  police -inspectors,  appointed 
under  the  2  &  8  Vict.  c.  94,  the  London  Police  Act,  and  the  other 
defendant,  Ellis,  was  a  police-inspector  under  the  Middlesex  Police 
Act,  10  Geo.  IV.  c.  44.  On  the  12th  of  March,  1845,  Lord  Dbnman 
issued  a  Bench  warrant  for  the  plaintiff's  apprehension,  upon  the 

(1)  At  Nisi  Prius,  before  Lord  405.  See  TAowum  v.  ZTarrie*,  66  E.  E. 
Mansfield,    in    1774,    cited    11    East,      oil  (1  Man.  &  G.  698). 

29—2 
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rawlths  certificate  of  the  clerk  of  the  Central  Criminal  Court,  that  the 
Ellis.  plaintiff,  John  Ratlins,  had  been  indicted  at  the  Central  Criminal 
Court  "  for  unlawfully  conspiring  together,  by  divers  artful  strata- 
gems and  divers  false  and  feigned  distresses,  to  deprive  T.  Reeve  of 
the  peaceable  possession  of  a  certain  house  and  premises,  situate  in 
the  parish  of  St.  Dunstan  in  the  West,  against  the  peace,''  &c. 
The  warrant  then  directed  all  constables,  &c.,  to  apprehend  the 
said  John  Rawlins,  and  bring  him  before  a  Judge  of  the  Court  of 
Queen's  Bench,  or  a  justice  of  the  peace,  that  he  might  be  boand 
for  his  appearance  at  the  Central  Criminal  Court,  to  answer  the 
said  indictment.  The  defendant  Ellis,  to  whom  the  warrant  was 
directed,  arrested  and  imprisoned  the  plaintiff  in  a  police-station, 
and  the  other  defendants  imprisoned  him  in  another  police-station, 
whence  he  was  taken  to  a  Judge's  chambers,  and  there  committed 
to  Newgate  for  trial.  The  plaintiff  was  afterwards  tried  and 
acquitted. 

If  the  Court  shall  think  that  the  arrest  on  a  Sunday  was  lawful, 
a  judgment  of  nolle  prosequi  is  to  be  entered;  if  the  arrest  should 
be  considered  unlawful,  judgment  by  confession  is  to  be  entered 
against  the  defendants. 

[  178  ]  Martin,  for  the  plaintiff : 

This  case  depends  on  the  construction  of  the  stat.  29  Car.  II. 
c.  7,  s.  6,  which  enacts,  "  that  no  person,  upon  the  Lord's  day, 
shall  serve  or  execute  any  writ,  process,  warrant,  order,  judgment, 
or  decree  (except  in  cases  of  treason,  felony,  or  breach  of  the 
peace),  but  that  the  service  of  every  such  writ,  &c.,  shall  be  void  to 
all  intents  and  purposes  whatsoever."  This  is  the  case  of  an 
arrest  for  conspiracy,  which  is  no  actual  or  constructive  breach  of 
the  peace.  It  ought  to  be  such  a  breach  of  the  peace  as  would  be 
a  forfeiture  of  a  recognizance  to  keep  the  peaca 

(Alderson,  B.,  referred  to  Rex  v.  Myers  (i).) 

There  it  was  held  that  a  party  convicted  on  a  penal  statute  cannot 
be  apprehended  on  a  Sunday  for  non-payment  of  the  penalty.  It 
was  contended  in  that  case,  that  the  act,  being  prohibited  by  Act  of 
Parliament,  was  indictable,  and  so^  amounted  to  a  constructi^ 
breach  of  the  peace ;  but  the  Court  was  of  a  contrary  opinion. 
An  indictment  for  this  conspiracy  need  not  conclude  "  contra 
pacem,'' 

(1)  1  R.  R.  199  (1  T.  E,  265). 
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[He  referred  to  Com.  Dig.  tit.  "  Indictment ''  (B),  and  (G.  b) ;      Rawlins 
and  tit.  **  Justice  of  the  Peace,"  (B.  8).]  Bllm. 

Aiherton  and  Hugh  HUl  appeared  for  the  several  defendants, 
but  were  not  called  upon -to  argue.  They  mentioned  the  case  of 
Sir Cecil  v.  Others  of  the  Town  of  Nottingham  (l), 

AliDEBSON,  B. : 

The  meaning  of  the  statute  is,  that  it  authorises  the  arrest  on  a 
Sunday  of  all  persons  who  have  been  guilty  of  any  indictable 
offence.  How  is  the  officer  to  know  whether  an  actual  or  a  con- 
structive breach  of  the  peace  has  been  committed  ?  As  it  is,  he 
sees  that  an  offence  has  been  committed,  and  accordingly  arrests 
the  party.     That  is  a  plain  and  intelligible  rule. 

KOLFB,  B. :  .  [  174  ] 

The  warrant  is  directed  to  ''all  constables  and  others,"  and 
requires  them  to  apprehend  the  party.  It  cannot  be  that  they  are 
all  to  inquire  whether  there  has  been  an  actual  or  constructive 
breach  of  the  peace. 

Platt,  B.,  concurred. 

Judgment  for  the  defendants. 


DANIELS  V.   FIELDING  and  Another.  1846. 

(16  Meeaon  &  Welsby,  200—208  ;  S.  C.  -#  Dowl.  &  L.  329 ;  16  L.  J.  Ex.  153.)  ^^'  ^^' 

The  only  foundation  of  an  action  for  a  malicious  arrest  under  the  Judgments         [  200  ] 
Act,  1838(1  &  2  Vict.  c.  1 10),is  that  the  plaintiff  has  obtained  the  Judge'sorder 
for  the  capias  by  falsehood  or  fraud.  The  declaration  must  therefore  show  that. 

But,  after  verdict,  a  declaration  was  held  sufficient,  which  alleged  that 
the  defendants,  not  having  any  reasonable  or  probable  cause  to  believe  that 
the  plaintiff  was  about  to  quit  England,  falsely  and  maliciously,  and  without 
any  reasonable  or  probable  cause,  caused  and  procured  a  Judge  to  make  an 
order  for  a  capias  against  the  plaintiff,  and  falsely  &c.,  by  colour  of  the 
said  order,  caused  a  capias  to  be  sued  out  thereon,  and  the  plaintiff  to  be 
arrested  imder  it  (2). 

Case  for  a  malicious  arrest.  The  declaration  stated,  that  the 
defendants  heretofore,  to  wit,  on  &c.,  not  then  havingany  reasonable 
or  probable  cause  to  believe  that  the  plaintiff  was  about  to  quit 

(1)  12  Mod.  348.  tioned  whether  this  case  can  still  be 

(2)  Sect.  3  of  1  &  2  Vict.  c.  110  was  regarded  as  good  law.  See  per  Brett, 
lepealed  by  32  &  33  Vict.  c.  83,  s.  20;  M.  B.,  in  Qttartz  Ifi/f  Gold  Mining  (h, 
but  similar  provisions  are  now  con-  v.  Eyre,  11  Q.  B.  I).  674,  at  pp.  683 — 
tained  in  s.  6  of  the  Debtors  Act.  1869  684 ;  .S.  <\  52  L.  J.  (i,  B.  488. 

(32  &  33  A^ict.  c.  62).   It  may  be  ques- 
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Dahiblb      England,  but  contriving  &c.,  falsely  and  maliciously,  and  without 
FiRLDiNo.     A"y  reasonable  or  probable  cause,  caused  and  procured  Sir  John 
Pattebon,  Ent.,  one  of  the  justices,  &c.,  to  make  his  certain  order  in 
writing  in  an  action  of  debt  then  pending,  wherein  the  now  defendant, 
George  Fielding,  was  the  plaintiff,  and  the  now  plaintiff,  Abraham 
Daniels,   was  the   defendant,   whereby  he  ordered  that  the  now 
defendant,  George  Fielding,  should  be  at  liberty  to  issue  a  writ  of 
capias  against  the  now  plaintiff,  indorsed  to  hold  the  now  plaintiff 
to  bail  for  the  sum  of  1,436/.  5^. ;  and  thereupon  the  now  defendants, 
afterwards,  &c.,  falsely  and  maliciously,  and  without  any  reasonable 
or  probable  cause,  caused  and  procured  to  be  sued  out  a  writ  of 
capias  against  the  now  plaintiff,  indorsed  to  hold  him  to  bail  for 
1,486/.  5s.,  and  falsely  and  maliciously,  and  without  any  reasonable 
or  probable  cause,  sued  out,  by  colour  of  the  said  order,  a  writ  of 
capias,  directed  to  the  Sheriff  of    Middlesex,  commanding  him  to 
arrest  the  plaintiff,  until  he  should  give  bail  in  the  said  action  so 
pending  against  him,  or  until  he  should  be  otherwise  discharged  bj 
due  course  of  law.     The  declaration  then  averred,  that  the  defen- 
dants, pursuant  to  the  order  of  Patteson,  J.,  falsely  and  malicious^lj, 
and  without  any  reasonable  or  probable  cause,  caused  the  writs  to 
be  indorsed  for  1,486/.  5^;.,  and,  by   virtue  thereof,  falsely  and 
maliciotisly,  and  without  any  reasonable  or  probable  cause,  caused 
the  plaintiff  to  be  arrested  by  the  said  sheriff,  by  virtue  of  the  said 
writ,  and  to  be  kept  in  custody  until  he  gave  bail  in  3,000/.  to 
procure  his  release ;  whereas,  in  truth  and  in  fact,  the  defendants 
never  had,  nor  was  there  at  any  time,  any  reasonable  or  probable 
[  *sK)i  ]       cause  for  believing  that  the  plaintiff  *was  about  to  quit  England, 
nor  had  he  any  such  intention.  The  declaration  then  stated,  that  such 
proceedings  were  had  in  the  action,  that  it  was  ordered  by  the 
Coi'RT  that  Mr.  Justice  Pattkson's  order  should  be  rescind^,  the 
writ  of   capias  should   be  set  aside,  and  the  bail-bond  should  be 
delivered  up  to  l>e  cancelled  ;  and  that  the  defendant,  G.  Fieldinc. 
>hould  pay  the  costs  of  and  occasioned  by  the  arrest,  whereby  the 
plaintiff  was  actually  discharged  from  the  arrest  and  the  proceedinf:s 
rolatin>;  thereto.     Plea,  Not  guilty. 

At  the  trial  Wfore  Pollock,  C.  B.,  at  the  Middlesex  sittings  after 
l»>t  llihuy  Teruu  the  plaintiff  obtained  a  verdict,  damages,  5/. 

In  Kastor  Term.  Mxirtiu  obtaineda  rule  calling  upon  the  plaintiff  to 
show  oHuso  why  the  judgment  should  not  be  arrested,  on  the  ground 
l\ul  iho  dtvlaration  ^>is  l^d,  for  not  alleging  the  falsehood  of  the 
rtuiavil  on  whioh  the  oixier  of  Patteson,  J.,  was  made. 
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Jervis  and  Humfrey  showed  cause  in  Trinity  Term :  damisls 

9, 

This  declaration,  though  possibly  it  might  be  bad  on  special  Pisldino. 
demurrer,  is  suflScient  after  verdict.  The  contention  on  the  other 
side  is,  that  it  is  bad  in  substance,  for  omitting  to  allege  the  false- 
hood of  the  affidavit  on  which  the  order  for  the  arrest  was  made. 
But  it  is  to  be  remembered,  that  the  foundation  of  the  action  is  not 
the  improperly  obtaining  from  the  Judge  an  order  to  arrest  the 
plaintiff,  but  the  arresting  of  him  maliciously  and  without  reason- 
able or  probable  cause.  The  Judge's  order  amounts  to  no  more  than 
this,  that  the  plaintiff  shall  be  at  liberty  to  issue  a  capias ;  if  then 
he  wrongfully  avails  himself  of  that  permission  to  make  the  arrest 
without  reasonable  or  probable  cause,  he  thereby  becomes  liable  to 
an  action.  Possibly  it  might  not  be  necessary  even  to  state  the 
Judge's  order  in  the  declaration  at  all ;  or,  at  all  events,  only  in 
order  to  show  that  the  action  was  properly  conceived.  (They  cited 
*A/ifeon  V.  Elnwre  (i),  Gregory  v.  Derby  (2),  Biggs  v.  Clay'{s),  Saxon  [  ^202  ] 
v.  Castle  (4),  Elsee  v.  Smith  (6).)  But,  secondly,  after  verdict,  the 
allegation  that  the  defendants  falsely  and  maliciously,  and  without 
reasonable  or  probable  cause,  procured  the  learned  Judge  to  make 
the  order  for  the  arrest,  may  reasonably  and  properly  be  taken  to 
import  that  the  defendants,  when  making  the  application  to  the 
Judge,  knew  that  they  had  no  reasonable  or  probable  cause  for  the 
application,  and  consequently  that  the  affidavit  on  which  they 
grounded  it  was  false. 

Martin  and  Cowling,  contra  : 

The  gist  of  this  action  is,  the  falsely  and  maliciously,  and  without 
reasonable  and  probable  cause,  procuring  from  the  Judge  the  order 
which  entitled  the  defendants  to  make  the  arrest ;  and  that  is  the 
material  part  of  this  declaration.  The  actual  arresting  is  only  in 
pursuance  of  the  Judge's  order.  The  declaration  ought,  therefore, 
to  have  shown  distinctly  that  the  defendants  imposed  upon  the 
Judge  by  a  false  affidavit,  and  so  induced  him  to  make  the  order. 
It  is  consistent  with  all  that  is  distinctly  averred  in  this  declaration, 
that  the  defendants,  in  obtaining  the  Judge's  order,  thought  that 
they  had  a  reasonable  and  probable  cause  for  applying  for  it,  and 
that  the  Judge  was  in  error  in  granting  it.  The  cases  cited  on  the 
other  side  all  support  this  view  of  the  case.    Even  if  the  defendants 

(1)  4  Car.  &  P.  466.  (4)  6  Ad.  &  El.  622. 

(2)  8  Car.  &  P.  749.  (5)  24  R.  E.  639  (1  Dowl.  &  Ry.  97). 

(3)  4  Nev.  &  M.  464. 
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Dahikls  did  not  themselves  believe  that  the  plaintiff  was  about  to  quit  the 
PiBLDiMo.  country,  yet  if  they  laid  the  facts  fairly  before  the  Judge  upon  the 
face  of  their  affidavit,  and  thereby  satisfied  him  that  the  plaintiff 
did  intend  to  leave  the  country,  and  that  a  capias  ought  to  issue, 
they  would  not  be  liable  to  an  action ;  yet  such  a  state  of  things 
would  satisfy  the  averment  in  this  declaration,  that  they  falsely 
[  *203  ]  procured  *the  Judge  to  make  the  order.  The  whole  foundation  of 
the  action  is,  the  maliciously  laying  before  the  Judge  a  false  state- 
,  ment,  and  so  inducing  him  to  act.  Under  the  old  process,  before 
the  stat.  1  &  2  Vict.  c.  110,  the  Ciourt  acted  merely  ministerially  in 
authorizing  an  arrest,  to  which  the  plaintiff  was  entitled  on  his 
ex'parte  affidavit  of  debt.  But  since  that  statute,  the  order  for  the 
arrest  is  a  matter  of  pure  discretion  with  the  Judge,  to  be  exercised 
upon  all  the  facts  laid  before  him ;  and  the  plaintiff  cannot  now  be 
liable  to  such  an  action  as  this,  except  upon  the  ground  of  his 
having  influenced  the  discretion  of  the  Judge  by  some  wilful  mis- 
statement of  the  facts  or  suppression  of  the  truth. 

(BoLFE,  B. :  The  question  is,  whether  the  allegation  that  the  defen- 
dants falsely  and  maliciously,  and  without  any  reasonable  or  prob- 
able cause,  caused  and  procured  my  brother  Pattbsom  to  make  the 
order,  may  not,  after  verdict,  mean  that  they  procured  him  to  do  so 
by  false  and  malicious  statements  in  their  affidavits.) 

The  Court  will  not,  even  after  verdict,  put  a  construction  on  the 
words  which  is  out  of  the  natural  and  ordinary  scope  of  the  auc- 
tion :  Jackson  v.  Pesked  (i).  (They  also  reterred  to  Johnstone  y. 
Sutton  (2),  Skinner  v.  Ounton  (8),  Savil  v.  Roberts  (4),  Chapman 
V.  PickersgiU  (5),  and  Harris  v.  Ooodtayn  (6).) 

Cur.  adv.  tJiA. 

The  judgment  of  the  Court  was  now  delivered  by 

BoLFE,  B. : 

This  was  an  action  for  maliciously  arresting  the  plaintiff,  and 

holding  him  to  bail  for  a  sum  of  1,4862.  58.     At  the  trial,  before  the 

Lord  Chief  Baron,  at  the  sittings  after  last  Hilary  Term,  the  plain- 

[  *204  ]       tiff  obtained  a  verdict.      *The  Court  afterwards  granted  a  rule  nisi 

for  arresting  the  judgment,  which  came  on  to  be  argued  in  last 

(1)  14  B.  E.  417  (1  M.  &  S.  234).  (4)  1  Salk.  18. 

(2)  1  E.  E.  257,  269  (1  T.  R  493,  (5)  2  Wils.  145. 

610).  (6)  2  Man.  &  G.  405 ;  2  Soatt,  N.  R. 

(3)  1  Sauxid.  230  a.  459. 
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Trinity  Term,  and  we  took  time  to  consider  our  judgment.  The  »>anibl8 
declaration  states,  that  the  defendants,  not  having  reasonable  or  Fikloing. 
probable  cause,  caused  and  procured  Mr.  Justice  Pattbson  to  make 
an  order,  dated  the  11th  of  November,  1845,  in  an  action  then 
pending  in  the  Court  of  Queen's  Bench  against  the  plaintiff,  at  the 
suit  of  the  defendants,  by  which  order  Pattbson,  J.,  ordered  that 
the  now  defendants  should  be  at  liberty  to  issue  a  writ  of  capias 
against  the  now  plaintiff,  indorsed  to  hold  him  to  bail  for  1,486Z.  5«. ; 
and  thereupon  the  now  defendants,  falsely  and  maliciously,  and 
without  any  reasonable  and  probable  cause,  sued  out,  by  colour  of 
Ihe  said  order,  a  writ  of  capius,  directed  to  the  Sheriff  of  Middlesex, 
commanding  him  to  arrest  the  plaintiff  until  he  should  give  bail  in 
the  said  action  so  then  pending  against  him,  or  until  he  should 
otherwise  be  discharged  by  due  course  of  law.  The  declaration 
then  goes  on  to  aver  that  the  defendants,  pursuant  to  Mr.  Justice 
Patteson's  order,  falsely  and  maliciously,  and  without  reasonable 
and  probable  cause,  caused  the  writ  to  be  indorsed  for  1,4862.  5^.,  and 
by  virtue  thereof,  falsely  and  maliciously,  and  without  any  reason- 
able or  probable  cause,  caused  the  plaintiff  to  be  arrested  by  the 
said  sheriff,  by  virtue  of  the  said  writ,  and  to  be  kept  in  custody 
till  he  gave  bail  in  8,000Z.  to  procure  his  release ;  whereas  in  truth 
and  in  fact  the  defendants  never  had,  nor  was  there  at  any  time, 
any  reasonable  or  probable  cause  for  believing  that  the  plaintiff  was 
about  toquit  England,  nor  had  he  any  such  intention.  The  declaration 
then  goes  on  to  state,  that  such  proceedings  were  had  in  the  action, 
that  it  was  ordered  that  Mr.  Justice  Pattbson's  order  should  be 
rescinded,  and  the  writ  of  capias  should  be  set  aside,  and  the  bail- 
bond  should  be  delivered  up  to  be  cancelled  ;  and  that  the  defendant, 
6.  Fielding,  should  pay  the  costs  of  and  occasioned  by  the  arrest, 
whereby  the  plaintiff  was  wholly  discharged  from  the  arrest  and 
the  proceedings  'relating  thereto.  In  order  to  decide  on  the  validity  [  *20fi  ] 
of  this  declaration  after  verdict,  it  will  be  convenient  to  consider, 
first,  what  the  law  was  before  the  stat.  1  &  2  Yict.  c.  110,  abolishing 
arrest  on  mesne  process;  and,  secondly,  how  the  law  has  been  affected 
by  that  statute,  so  far  as  relates  to  actions  for  malicious  arrests. 
The  arrest  before  the  statute  was,  in  an  action  for  debt,  the  mere 
act  of  the  plaintiff  himself,  and  on  making  the  requisite  affidavit 
that  the  defendant  was  indebted  to  him  in  a  sum  of  20L  and 
upwards,  the  plaintiff  obtained  his  writ  of  capias  or  latitat  as  a 
matter  of  course.  Nothing  was  required  in  order  to  entitle  the 
plaintiff  to  such  a  writ,  but  the  affidavit  of  debt,  the  truth  of  which 
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Daniels  the  defendant  had,  in  that  state  of  the  proceedings,  no  means  of 
PiBLDiNo.  ascertaining.  The  defendant  was  then,  so  far  as  the  arrest  was 
concerned,  entirely  at  the  mercy  of  the  plaintiff.  If  the  plaintiff 
fraudulently  made  affidavit  of  a  debt  which  did  not  exist,  he  thereby, 
without  the  intervention  of  any  other  authority,  caused  an  injury 
to  the  defendant,  and  it  followed  as  a  necessary  consequence,  that 
if  in  the  result  of  an  action  in  which  the  defendant  had  been 
arrested,  it  turned  out  that  the  debt  sworn  to  was  not  due,  the 
defendant  had  a  right  of  action  against  the  plaintiff  for  injury 
-caused  to  him  directly  by  the  wrongful  act  of  the  plaintiff.  Such 
being  the  state  of  the  law  before  the  passing  of  the  1  &  2  Vict,  c  110, 
the  declaration  for  a  malicious  arrest  merely  stated  that  the 
defendant,  not  having  reasonable  or  probable  cause  of  action  against 
the  plaintiff  to  the  amount  for  which  he  afterwards  caused  him  to 
be  arrested,  maliciously  sued  out  a  capias,  and  without  reasonable 
or  probable  cause  procured  the  same  to  be  indorsed  in  the  sum  of 

£ ,  and  caused  the  same  to  be  delivered  to  the  sheriff,  and 

without  reasonable  or  probable  cause  caused  the  sheriff  to  arrest 
the  plaintiff.  The  declaration  then  proceeded  to  aver  the  prosecu- 
tion and  termination  of  the  action  in  which  the  plaintiff  had  been 
[  *206  ]  arrested,  and  that  in  the  result  it  turned  out  that  *the  sam 
for  which  he  had  been  arrested  was  not  due,  and  the  injnry 
arising  from  that  arrest,  together  with  the  consequential  damages, 
if  any,  set  forth  in  the  declaration,  constitituted  the  ground  of 
action. 

By  the  1  &  2  Vict.  c.  110,  a  great  change  was  made  in  the  law 
relative  to  arrest  on  mesne  process,  and  by  consequence  in  the 
nature  of  the  action  for  a  malicious  arrest.  By  the  first  section 
of  the  statute,  arrest  on  mesne  process  is  abolished,  but  then  by 
section  8  it  is  enacted,  that  if  a  plaintiff  shall,  by  the  affidavit  of 
himself  or  of  some  other  person,  show  to  the  satisfaction  of  a  Judge 
that  he  has  a  cause  of  action  against  the  defendant  to  the  amount 
of  201.  or  upwards,  and  that  there  is  probable  cause  for  belienng 
that  the  defendant  is  about  to  quit  England,  then  it  shall  be  lawful 
for  the  Judge,  by  special  order,  to  direct  that  the  defendant  may  be 
held  to  bail  for  such  sums  as  the  Judge  may  think  fit,  not  exceeding 
the  amount  of  the  debt ;  -and  therefore  the  plaintiff  may  sue  out  a 
writ  of  capias,  according  to  the  form  given  in  a  schedule  to  the  Act. 
By  section  4,  the  sheriff  is  directed  to  arrest  the  defendant  on  such 
writ  of  capias,  who  is  to  remain  in  custody  until  he  has  given  bail, 
or  made  a  deposit  to  secure  the  debt  and  ^osts,  as  he  might  have 
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done  under  the  former  statute.  Section  5  enacts,  that  this  order  daniklb 
for  arrest  may  be  made  at  any  stage  of  the  proceedings;  and  pi biding. 
section  6  enables  the  party  arrested  to  apply  to  any  Judge  or  to  the 
Court  for  a  rule  or  order  on  the  plaintiff  to  show  cause  why  he 
should  not  be  discharged  out  of  custody ;  and  the  Judge  or  Court 
may  make  such  order  thereon  as  may  seem  just,  provided  that  any 
such  order  made  by  a  Judge  may  be  discharged  or  varied  by  the 
Court.  This  very  important  alteration  in  the  law  has  of  necessity 
materially  altered  the  nature  of  the  action  for  a  malicious  arrest. 
The  foundation  on  which  such  an  action  must  now  rest  is,  that  the 
party  obtaining  the  capias  has  imposed  on  the  Judge  by  some  false 
statement,  some  miggestio  falsi  or  suppressio  rm,  and  has  thereby 
satisfied  him,  *not  only  of  the  existence  of  the  debt  to  the  requisite  [  '207  ] 
amount,  but  also  that  there  is  reasonable  ground  for  supposing  the 
debtor  is  about  to  quit  the  country.  But  how  will  it  be  if,  without 
any  such  fraud  or  falsehood,  a  plaintiff,  upon  an  affidavit  fairly 
stating  the  facts,  succeeds  in  satisfying  a  Judge  that  the  defendant 
m  about  to  quit  the  country,  and  so  obtains  an  order  for  a  capias  to 
arrest  the  defendant,  even  though  he  may  not  himself  believe  that 
the  defendant  does  intend  to  leave  the  country  ?  If,  indeed,  the 
party  arrested  had  not  such  intention,  he  has  the  power,  under 
section  6,  of  making  a  substantive  application  to  a  Judge  or  to  the 
Court,  praying  to  be  discharged  out  of  custody ;  and  this  will  be 
done  as  matter  of  course,  if  the  party  arrested  succeeds  in  satis- 
fying the  Judge  or  Court  that  he  has  not  nor  never  had  the 
intention  imputed  to  him.  But  such  discharge  affords  no  ground 
of  action  against  the  party  at  whose  instance  the  party  discharged 
has  been  held  to  bail,  provided  only  that  the  original  order  of  the 
Judge  has  been  fairly  obtained. 

It  is  essential,  under  the  present  statute,  that  the  plaintiff  in  an 
action  for  a  malicious  arrest  should  allege  falsehood  or  fraud  in 
obtaining  the  original  order.  The  action  is  in  its  character  similar 
to  an  action  for  a  malicious  prosecution  on  a  criminal  charge,  and 
the  declaration  ought  therefore,  in  analogy  to  the  course  of  pleading 
in  such  actions,  to  state  what  the  false  charge  or  statement  was  by 
which  the  Judge  has  been  misled.  Now  the  declaration  in  this  case 
contains  no  such  statement,  and  indeed  seems  throughout  to  be 
framed  on  the  erroneous  notion,  that  the  gist  of  the  action  is  the 
arresting  by  the  defendants,  at  a  time  when  they  had  no  reasonable  or 
probable  cause  for  believing  that  the  plaintiff  was  going  abroad. 
This,  as  we  have  already  explained,  is  an  error.     But  the  question 
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Danikls  is  not  whether  this  declaration  would  be  good  on  special  demurrer, 
FisLDiNo.  b^^  whether  it  is  good  after  verdict ;  and  though  it  is  certainly  very 
[  *208  ]  informal,  yet  we  think  that,  after  verdict,  *it  will  warrant  the  judg- 
ment for  the  plaintiff.  It  alleges,  among  other  things,  that  the 
defendant  falsely  procured  Mr.  Justice  Patteson  to  make  the  order  for 
the  capias.  The  expression  ^*  falsely  procured/'  when  critically  ex- 
amined,  is  scarcely  sensible  ;  but  after  a  verdict  we  think  the  word 
''falsely,"  in  reference  to  the  context,  must  be  taken  to  mean 
by  false  evidence,  or  by  means  of  falsehood ;  and  then,  althougb 
the  declaration  might  have  been  bad  on  demurrer,  for  not  setlin^ 
out  what  the  false  evidence  was,  yet  that  is  an  omission  which  the 
defendants  might  waive ;  and  a  good  cause  of  action  is  thus  stated, 
rejecting  as  surplusage  all  the  various  allegations  which  occur  as  to 
the  defendants  not  having  had  reasonable  or  probable  cause  for 
supposing  the  plaintiff  intended  to  quit  the  country.  For  these 
reasons,  therefore,  we  think  there  must  be 

Judgtnent  for  tiie  plaintif. 


1847.        CHILTON  V.  The  LONDON  and  CROYDON  RAILWAY 
•^!li^-  COMPANY  (1). 

[  212  I  (16  Meeson  &  Welsby.  212—232;  S.  C.  16  L.  J.  Ex.  89.) 

By  d  Will.  lY.  c.  x.  (local),  the  London  and  Croydon  Railway  Company 
was  incorporated.  By  s.  106,  they  were  authorized  to  make  bye-laws  fw 
the  good  government  of  their  affairs,  for  regulating  their  prooeedingB,  and 
for  the  management  of  the  undertaking,  and  of  the  officers  and  eervaots  of 
the  Company  in  all  respects,  **and  to  impose  and  inflict  such  reasonable 
fines  and  forfeitures  upon  all  persons  offending  against  the  same  as  to  the 
said  Company  shall  seem  meet,  not  exceeding  the  sum  of  6i.  for  each 
offence  " ;  such  bye-laws  to  be  *  *  binding  upon  and  be  observed  by  all  partiea." 
provided  they  were  not  repugnant  to  the  laws  of  England,  or  the  directioos 
of  the  Act.  By  s.  148,  the  Company  were  empowered  to  make  orden  for 
regulating  the  ti-avelling  upon  and  use  of  the  railway,  and  for  or  relating 
to  travellers  passing  thereon ;  such  orders  and  regulations  to  be  bbding 
upon  such  travellers,  on  pain  of  forfeiting  and  paying  a  sum  not  exceeding 
d/.,  which  the  Company  shall  attach  to  a  default.  By  s.  163,  penaltieaand 
forfeitures  imposed  by  the  Act,  or  by  any  bye-law,  order,  or  rule  made  in 
pursuance  thereof,  might  be  recovered  in  a  summary  way  by  adjudication 
of  justices,  one  half  the  penalty  to  go  to  the  informer,  and  the  other  half  to 
the  Company.     By  s.  165,  any  officer  or  agent  of  the  Company  mar  eeife 

(1)  With   s.  165   of   the  local  Act,  L.  J.  C.  P.  634 ;  Brown  v.  Oreai  Etutrm 

compares.  104  of  the  Railways  Clauses  Hailway  (1877),  2  Q.  B.  D.  406.  46 

Act,  1845  (8  Vict.  c.  20).    Similar  bye-  L.  J.  M.  C.  231 ;  and  SauntUn  v.  Swdh 

laws  came  before  the  Court  in  London  Eastern  By,  Co.  (1880),  5  Q.  B.  D.  4o6, 

and  lirif/hton  Raihvatj  v.  ^VaUon{\%T^)  49  L.  J.  Q.  B.  761. --J.  G.  P. 
3  C.  P.  D.  429,  4  C.  P.  Div.    118,  47 
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und  detain  any  person  whose  name  and  residence  should  be  unknown  to       Chilton 
such,  officer  or  agent  who  shall  commit  any  offence  against  the  Act,  and  ^' 

may  convey  him  &c.  before  a  justice  without  any  warrant  or  other  authority   ^'^^  London 
than  that  Act.    The  Company  made  a  bye-law,  under  their  common  seal,       Croydon 
by  which  each  passenger,  not  producing  or  delivering  up  his  ticket  on   Railway  CJo. 
leaving  the  Company's  premises,  was  requii*ed  to  pay  the  fare  from  the 
place  whence  the  train  originally  started  :  Held,  that  this  was  not  a  bye-law 
impoeing  a  •*  penalty  or  forfeiture ; "  so  that  the  non-production  of  a  ticket 
on  leaving  the  Company's  premises,  and  the  refusal  to  pay  the  fare  from  the 
place  from  which  the  train  originally  started,  did  not  authorize  the  arrest 
of  the  passenger. 

SemhUy  the  only  power  to  apprehend  given  by  s.  165,  is  for  an  offence 
against  the  Act  itself. 

Qticert,  whether  the  bye-law  was  reasonable. 

Trespass.    The  declaration  alleged,  that  the  defendants  assaulted 
the  plaintiff,  gave  him  into  custody  of  a  *peace-officer,  and  caused       [  *218  ] 
him  to  be  conveyed  in  the  said  custody  along  divers  highways  to 
a  police-station,  and  then  caused  him  to  be  imprisoned  therein  for 
twelve  hours,  &c. 

Plea.  That  before  and  at  the  time  of  the  committing  of  the 
alleged  trespass  in  the  declaration  mentioned,  the  said  London  and 
Croydon  Bailway  Company  had  made  and  constructed  a  certain 
railway,  with  the  appurtenances,  for  the  carriage  and  conveyance, 
by  the  said  London  &c.  CompcLny,  of  passengers  from  a  certain 
place,  to  wit,  Croydon,  to  a  certain  other  place,  to  wit,  London, 
under  and  by  virtue  of  a  certain  Act  of  Parliament  made  and  passed 
in  the  fifth  year  of  King  William  the  Fourth  (reciting  the  title  of 
this  Act  and  of  several  other  Acts  relating  to  the  Company).  And 
the  said  defendants  further  say,  that,  after  the  said  making  the 
said  railway  as  aforesaid,  and  after  the  making  and  passing  of  a 
certain  other  Actpf  Parliament  made  and  passed  in  the  fourth  year 
of  the  reign  of  her  now  Majesty,  intituled  '*  An  Act  for  regulating 
Railways"  (i),  and  long  before  the  day  of  the  committing  of  the 
alleged  trespasses  in  the  said  declaration  mentioned,  to  wit,  on  &c., 
the  said  London  &c.  Company,  under  and  by  virtue  and  in 
pursuance  of  the  powers  and  authorities  in  that  behalf,  given  to 
them  by  the  said  Acts  of  Parliament  in  that  behalf,  duly  made  and 
redaced  into  writing  under  their  common  seal,  under  and  by  virtue 
of  those  Acts  in  that  behalf,  the  following  orders  and  regulations 
for  regulating  the  travelling  upon  and  use  of  the  said  London  and 
Croydon  Bailway,  and  the  times  when  the  same  should  be  open  for 
use,  and  for  or  relating  to  travellers  passing  upon  the  said  railway, 
and  for  regulating  the  passing  upon,  using,  or  working  the  said 

(1)  3  &  4  Vict  c.  97. 
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Chilton  London  and  Croydon  Railway,  and  other  works  by  the  said  Acte  of 
The^i^ndon  &6  s^d  London  and  Croydon  Railway  Company  in  that  behalf 
AND  authorized,  or  in  anywise  relating  thereto  respectively,  that  is  to 
Railway  Co.  say:  "  No  passenger  will  be  allowed  to  take  his  seat  in  or  oponany 
[  *214  ]  of  the  Company's  carriages,  or  to  travel  ^therein  upon  the  eaid 
railway,  without  having  first  booked  his  place  and  paid  his  fare. 
Each  passenger  booking  his  place  will  be  furnished  with  a  ticket, 
which  he  is  to  show  when  required  by  the  guard  in  charge  of  the 
train,  and  to  deliver  up  before  leaving  the  Company's  premises, 
upon  demand,  to  the  guard  or  other  servant  of  the  Company  duly 
authorized  to  collect  tickets.  Each  passenger  not  producing  or 
delivering  up  his  ticket  will  be  required  to  pay  the  fare  from  the 
place  whence  the  train  originally  started."  And  the  said  defendants 
further  say,  that  the  said  orders  or  regulations  were,  in  pursuance 
of  the  said  Act  of  the  fourth  year  of  the  reign  of  her  now  Majesty, 
to  wit,  on  &c.,  duly  laid  before  the  Lords  of  the  Committee  of  her 
now  Majesty's  Privy  Council,  appointed  for  trade  and  foreign 
plantations,  and  that  the  said  Lords,  to  wit,  on  the  day  and  year 
last  aforesaid,  duly  signified  to  the  said  London  &c.  Company  their 
approbation  of  the  said  orders  and  regulations.  And  the  said 
defendants  further  say,  that  before  and  on  the  day  and  at  the  time 
of  the  committing  of  the  said  alleged  trespasses,  the  said  orders 
and  regulations  so  approved  as  aforesaid  were  printed,  published, 
and  painted  on  boards,  and  fixed  and  continued  on  the  fronts  and 
conspicuous  parts  of  the  London  toll-houses  or  stations  of  the  said 
London  and  Croydon  Railway  Company  hereinafter  mentioned. 
.  and  the  several  other  toll-houses  of  and  belonging  to  the  said 
London  &c.  Company,  and  on  all  other  buildings  or  places  at  which 
any  rates  or  tolls  were,  during  all  the  time  aforesaid,  collected  or 
paid  under  or  by  virtue  of  the  said  Act  of  the  said  fifth  year  of  the 
reign  of  his  said  Majesty  King  William  the  Fourth.  And  the  said 
defendants  further  say,  that  the  said  orders  and  regulations  were, 
before  and  during  all  the  time  in  the  said  declaration  in  that  behalf 
mentioned,  and  from  thence  hitherto  have  been,  and  still  are,  and 
continue  to  be,  sanctioned  and  approved  of  by  the  said  Lords  of  the 
said  Committee  of  her  Majesty's  Privy  Council,  and  in  full  force 
and  effect,  and  unqualified  and  unrepealed.  And  the  said  defendants 
[  •216  ]  further  say,  that,  under  and  by  virtue  *of  the  said  Acts  of  ParUa- 
ment  of  the  said  London  &c.  Company  in  that  behalf,  and  before 
and  on  the  day  and  at  the  time  of  the  committing  the  said  allied 
trespass  in  the  said  declaration  mentioned,  an  account  or  list  of 
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the  several  rates  and  tolls,  and  of  the  toll  or  fare  of'  l^.  Sd.  herein-  Chilton 
after  mentioned,  which  the  said  London  &c.  Company  during  that  t„b  London 
time  directed  and  appointed  to  be  taken,  and  which  were  payable  ^^^^ 
by  virtue  of  the  said  Act  of  the  fifth  year  of  the  reign  of  his  Majesty  Railway  Go. 
King  William  the  Fourth,  was  painted  on  boards,  and  afSxed  to 
and  open  and  continued  upon  the  toll-house  or  station  of  the  said 
London  &c.  Company,  at  London  aforesaid,  on  a  conspicuous  place 
there,  and  in  large  and  legible  characters,  and  also  upon  every 
other  toll-house  and  building  at  which  the  said  rates  and  tolls  by 
the  said  Acts  of  the  said  London  &c.  Company  in  that  behalf  were 
and  are  authorized  to  be  collected  and  received,  and  on  conspicuous 
parts  thereof,  and  in  large  and  legible  characters ;  and  the  defen- 
dants farther  say,  that,  before  and  on  the  day  and  at  the  time  of  the 
committing  &c.,  and  from  thence  hitherto,  the  said  fare  or  toll,  to 
wit,  of  Is.  3d.,  was  and  is  the  regular  fare  directed  and  appointed 
to  be  taken  by  the  said  London  &c.  Company,  and  payable  under 
and  within  and  by  virtue  of  the  said  Act  of  Parliament  of  the  fifth 
year  of  the  reign  of  his  said  Majesty,  and  a  proper  and  reasonable 
fare,  for  the  conveyance  of  passengers  then  or  now  travelling,  or 
for  being  conveyed,  from  the  said  toll-house  or  station  at  Croydon 
aforesaid  to  the  said  toll-house  or  station  at  London  aforesaid,  upon 
and  along  or  by  means  of  the  said  London  &c.  Railway,  in  and  by 
first-class  carriages  of  and  belonging  to  the  said  London  &c.  Com- 
pany ;  and  the  said  defendants  further  say,  that  the  said  London 
&c.  Company,  before  and  on  the  day  and  at  the  time  of  the 
committing  Sec,  carried  and  conveyed  on  and  upon  and  along  and 
by  means  of  the  said  London  &c.  Railway,  and  in  and  by  certain 
carriages  and  engines  of  and  belonging  to  the  said  London  &c. 
Company  respectively,  all  such  passengers  as,  ^during  the  time  [  *2i6  ] 
aforesaid,  offered  themselves  to  the  said  London  &c.  Company  for 
that  purpose  at  and  for  the  rates  and  fares  aforesaid,  and  subject  to 
the  said  orders  and  regulations  so  approved  and  sanctioned  as  afore- 
said ;  and  the  said  defendants  further  say,  that  the  said  London 
&c.  Company,  during  all  the  time  aforesaid,  and  for  divers,  to  wit, 
twenty  minutes  before  the  starting  of  every  train  of  the  London 
&c.  Company  from  every  toll-house  of  the  said  London  &c.  Com- 
pany, and  of  the  particular  train  hereinafter  mentioned,  were  ready 
and  willing  and  offered  to  issue  and  deliver  to  the  said  plaintiff, 
and  to  all  and  every  of  such  passengers  as  aforesaid,  and  did,  during 
all  the  time  aforesaid,  and  do  still,  issue  and  deliver  to  all  such 
passengers  as  aforesaid  who  would  or  will  accept,  receive,  or  apply 
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Chilton  for  the  same,  a  certain  railway  ticket,  to  wit,  a  railway  ticket 
Thr  londok  describing  and  directing  the  particular  train,  and  the  class  of 
Crotoon  carriage,  and  the  place  or  toll-house  from  which  such  passenger  as 
Railway  Co.  aforesaid  was  or  intended  or  entitled  to  travel  as  aforesaid,  and 
the  fare  paid  by  such  passenger  as  aforesaid,  by  and  for  the  purpose 
of  the  said  ticket's  being  produced  or  delivered,  upon  request  as 
aforesaid,  by  such  passenger  as  aforesaid,  to  any  servant  of  the 
said  London  and  Croydon  Railway  Company  duly  authorized  in 
that  behalf,  under  and  in  compliance  with,  and  by  virtue  of,  the 
said  orders  and  regulations  so  made  and  approved  of  in  that  behalf 
as  aforesaid.  And  the  said  defendants  further  say,  that,  jnst 
before  the  said  time  in  the  said  declaration  mentioned,  to  wit,  on 
the  day  and  year  in  the  declaration  mentioned,  a  certain  railway 
train  of  the  said  London  &c.  Company,  consisting  of  an  engine  and 
divers  first-class  and  other  carriages  of  the  said  London  &c.  Com- 
pany, for  the  conveyance  of  passengers  thereby,  under  and  by 
virtue  of  the  said  Acts  of  Parliament  in  that  behalf,  from  Croydon 
aforesaid  to  London  aforesaid,  originally  started  from  the  said  toll- 
house or  station  of^the  said  London  &c.  Company  at  Croydon 
[  *S17  ]  aforesaid  for  London  aforesaid,  and  then  proceeded  from  *the  said 
Croydon  toll-house  to  divers  intermediate  toll-houses  or  stations  of 
the  said  London  &c.  Company,  and  then  from  thence  to  London 
aforesaid,  along  and  upon  and  by  means  of  the  said  London  and 
Croydon  Railway :  and  the  said  defendants  further  say,  that  the 
plaintiff  became  and  was  a  passenger  in  and  by  the  said  train  of 
the  London  &c.  Company  in  a  certain  first-class  carriage  thereof, 
and  was  conveyed  and  travelled  upon  and  along  and  used  the  said 
railway  and  first-class  carriage  and  engine  of  the  said  London  &c. 
Company,  as  a  passenger  to  the  said  London  toll-house  or  station 
of  the  said  London  &c.  Company ;  and  the  said  defendants  further 
say,  that  when  the  said  train  arrived,  and  whilst  it  continued  at 
the  said  London  toll-house  or  station  of  the  said  London  &c.  Com- 
pany, at  London  aforesaid,  to  wit,  on  &c.,  and  just  before  the 
committing  of  the  said  alleged  trespasses,  and  whilst  the  said 
plaintiff,  as  such  passenger  as  aforesaid,  was  then  occupying  the 
first-class  carriage  of  the  said  London  &c.  Company,  and  before  he 
left  the  said  London  &c.  Company's  premises,  one  R.  6.,  then  and 
still  being  the  servant  of  the  said  Company  in  that  behalf,  and  duly 
authorized  to  collect  the  said  railway  tickets  oh  the  arrival  of  the 
said  train  at  the  last-mentioned  toll-house  or  station  from  the  said 
passengers,  demanded  and  requested  of  and  from  the  said  plaintiff, 
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as  such  passenger  as  aforesaid,  his  said  railway  ticket,  so  required  Chilton 
to  be  produced  and  delivered  up  as  aforesaid  ;  yet  the  said  plaintiff  fj^^^  London 
did  not  nor  would,  when  requested  so  to  do,  or  at  any  other  time,  ^  ^^^ 
produce  or  deliver  up  to  thd  said  B.  G.  such  railway  ticket  as  afore-  Railway  Co. 
said,  or  any  other  ticket  whatever :  and  thereupon  the  said  defen- 
dant, J.  8.,  then  and  still  being  the  duly  authorized  officer  and 
agent  of  the  said  London  &c.  Company  in  that  behalf,  thenand  there 
requested  of  him  the  said  plaintiff  to  pay  to  him  the  said  defendant, 
J.  S.,  for  and  on  behalf  of  the  said  London  &c.  Company,  the  said 
fare  of  Is.  Sd.,  being  the  said  reasonable  and  proper  fare  from  the 
said  toll-house  *at  Croydon  aforesaid,  whence  the  said  train  [  *218  ] 
originally  started  as  aforesaid  to  London  aforesaid ;  but  the  said 
plaintiff,  although  he  had  during  all  the  time  aforesaid  had  notice 
of  the  said  several  premises,  and  was  then  and  there  shown  a  copy 
of  the  said  orders  and  regulations,  did  not  nor  would  produce  or 
deliver  up  such  railway  ticket  as  aforesaid,  or  any  other  ticket,  or 
pay  the  said  fare  of  Is.  Qd.  so  payable  as  aforesaid,  when  so  requested 
as  aforesaid,  or  at  any  time  before  or  since ;  whereupon,  and  by 
reason  of  the  premises,  and  by  virtue  of  the  said  Acts  of  the  said 
London  <fec.  Company  in  that  behalf,  and  because  the  said  plaintiff's 
name  and  residence  was,  before  and  at  the  said  time  when  &c., 
unknown  to  the  said  defendant,  J.  S.,  he  the  said  defendant,  J.  S., 
as  the  officer  and  duly  authorized  agent  in  that  behalf  of  the  said 
London  &c.  Company,  and  the  said  London  &c.  Company,  by  and 
through  the  said  defendant,  J.  S.,  as  their  officer  and  agent  as 
aforesaid,  committed  the  alleged  trespasses  in  the  said  declaration 
mentioned,  and  not  otherwise,  as  they  lawfully  might  for  the  cause 
aforesaid,  doing  no  unnecessary  damage  and  using  no  unnecessary 
violence  or  delay  on  that  occasion.     Verification. 

Replication.  The  plaintiff  says,  that,  although  true  it  is  that  at 
the  said  time  in  the  said  plea  in  that  behalf  mentioned  he  was  a 
passenger  in  the  said  first-class  carriage  in  the  said  plea  mentioned, 
in  and  by  the  said  train  of  the  said  Company  in  the  said  plea 
mentioned,  which  so  originally  started  from  the  said  toll-house  or 
station  of  the  said  Company  at  Croydon  aforesaid,  for  London 
aforesaid,  as  in  the  said  plea  mentioned  ;  yet  the  said  plaintiff  says, 
that  at  the  said  time  when  he  was  such  passenger,  he  was  not  in  or 
by  such  train  a  passenger  from  the  said  toll-house  or  station  of  the 
said  Company  at  Croydon  aforesaid,  and  that  at  the  said  time  he 
was  conveyed  in  and  travelled  upon  and  along  the  said  railway,  and 
used  the  said  railway  and  the  said  first-class  carriage  and  engine  of 
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Chiltov  the  said  Company  as  *iii  the  said  plea  mentioned,  be  was  not 
Thb  u>ia>0H  conveyed,  nor  did  he  travel  upon  or  along,  nor  did  he  use  the  said 
Cb^dov  railway  or  the  said  first-class  carriage  or  engine  of  the  said  (Company, 
RAII.WAT  Co.  as  a  passenger  from  the  said  Croydon  station  or  toll-house  io  the 
f  **'®  3  said  London  toll-house  or  station  ;  but,  on  the  contrary  thereof,  the 
plaintiff  says,  that  at  the  said  time  when  he  was  such  passenger  in 
such  first-class  carriage  in  and  by  such  train,  and  at  the  said  time 
when  he  was  so  conveyed  and  travelled  upon  and  used  the  said 
railway  carriage  and  engine,  he  was  a  passenger  by  such  first-class 
carriage  in  and  by  such  train,  and  was  conveyed  and  travelled  upon 
and  used  the  said  railway,  from  a  station  or  toll-house  of  the  said 
Company  at  Sydenham,  to  the  said  station  or  toll-house  of  the  said 
Company  at  London,  the  said  station  or  toll-house  at  Sydenham 
being  a  station  or  toll-house  lying  between  the  said  station  or  toll- 
house at  Croydon  and  the  said  station  or  toll-house  at  London,  and 
being  a  station  or  toll-housa  less  distant  than  the  said  station  or 
toll-house  at  Croydon  from  the  said  station  or  toll-house  at 
London;  and  the  plaintiff  says,  that,  just  before  the  said  time 
when  he  became  such  passenger  as  aforesaid,  to  wit,  on  Sk.. 
he  took  his  seat  in  the  said  first-class  carriage  at  the  said 
station  or  toll-house  of  the  said  Company  at  Sydenham  ;  and  the 
plaintiff  further  says,  that  just  before  the  said  time  when  he  so 
took  his  seat  at  the  said  station  or  toll-house  of  the  said  Company 
at  Sydenham,  to  wit,  on  &c.,  he  booked  his  place,  pursuant  to  the 
said  bye-law  in  that  behalf,  as  a  passenger  by  a  first-class  carriage 
in  and  by  the  said  train,  from  the  said  station  or  toll-house  at 
Sydenham  aforesaid  to  the  said  station  or  toll-house  at  London ; 
and  the  plaintiff  further  says,  that,  at  the  said  time  when  he  so 
booked  his  place,  the  said  Company  demanded  of  him,  and  he  theu 
paid  to  the  said  Company,  and  the  said  Company  then  received  of 
him,  the  sum  of  Is.,  as  and  for  and  being  his  fare  for  travelling  in 
such  first-class  carriage  from  the  said  station  or  toll-house  at 
[  *220  ]  Sydenham  to  the  said  station  or  toll-house  *at  London ;  and  the 
plaintiff  further  says,  that,  at  the  same  time  when  he  booked  hi^ 
place  and  paid  his  said  fare,  he  was  furnished  by  the  said  Company 
with,  and  then  took  from  the  said  Company  and  had,  a  ticket, 
pursuant  to  the  said  bye-law  of  the  said  Company  in  that  behalf: 
and  the  plaintiff  further  says,  that  the  said  ticket,  at  the  said  time 
of  his  being  so  furnished  therewith,  and  of  his  taking  and  haviii^; 
the  same  as  aforesaid,  contained  the  words  following,  that  is  to  say: 
*'  First  Class.     Croydon   Railway. — Sydenham  to  London.    This 
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ticket  must  be  presented  open  to  the  conductor  on  arrival,  or  other-  Chilton 
wise  the  fare  must  be  paid.''  And  the  plaintiff  further  says,  that  xhs  Losdon 
before  the  arrival  of  the  said  train  at  London,  and  before  the  said  ceotdon 
ticket  was  so  demanded  and  requested  of  him  as  in  the  said  plea  Railway  Co. 
mentioned,  to  wit,  on  &c.,  he,  the  said  plaintiff,  accidentally  lost 
the  said  ticket,  and  by  reason  and  in  consequence  thereof,  he,  the 
said  plaintiff,  could  not  produce  or  deliver  up  to  the  said  B.  G. 
the  said  ticket  when  requested  so  to  do,  as  in  the  said  plea 
mentioned.  And  the  said  plaintiff  further  says,  that,  at  the  said 
time  of  the  making  of  the  said  request  by  the  said  J.  S.  to  the  said 
plaintiff  to  pay  to  the  said  J.  8.  the  said  sum  of  Is.  8d.,  the  plaintiff 
was  ready  and  willing,  and  then  tendered  and  offered  to  the  said  J.  S., 
to  pay  to  the  said  J.  8.  the  sum  of  Is.  as  and  for  the  fare,  and  the 
said  sum  of  Is.  then  and  there  being  the  proper  fare,  of  the  said 
plaintiff  for  and  in  respect  of  his  having  so  travelled  in  such  first- 
class  carriage  in  and  by  the  said  train,  and  having  Ibeen  so  con- 
veyed npon  and  having  so  used  the  said  railway  engine  and  carriage, 
from  the  said  station  or  toll-house  at  8ydenham  aforesaid  to  the 
said  station  or  toll-house  at  London  aforesaid  ;  of  all  which  premises 
in  this  replication  mentioned,  the  said  Company  and  the  said  J.  8., 
before  and  at  the  said. time  of  the  committing  &c.,  had  notice. 

Rejoinder.  The  defendants  say,  that  the  said  J.  8.  had  not 
before  or  at  the  said  time  of  the  committing,  &c.  due  *or  proper  [  *22i  ] 
notice  that  the  said  plaintiff  was  a  passenger  in  and  by  such  train, 
or  was  conveyed  or  travelled  upon  or  used  the  said  railway,  from 
the  said  station  or  toll-house  of  the  said  Company  at  8ydenham 
aforesaid,  or  that  he  booked  his  place  from  the  said  station  or  toll- 
house at  Sydenham  aforesaid,  or  that  the  said  plaintiff  had  paid  to 
the  said  Company  the  sum  of  Is.  as  and  for  his  said  fare  for  travel- 
ling in  such  first-class  carriage  from  the  said  station  or  toll-house 
at  Sydenham  aforesaid,  or  that  the  said  plaintiff  had  received  any 
such  ticket  as  in  the  said  replication  mentioned,  in  manner  and 
form  as  the  said  plaintiff  hath  above  in  his  said  replication  in  that 
behalf  alleged  :  concluding  to  the  country. 

Special  demurrer,  assigning  for  cause,  that  the  rejoinder  states 
that  the  defendant,  Smith,  had  not  due  or  proper  notice  of  the 
matters  in  the  rejoinder  in  that  behalf  mentioned,  whereas  the 
notice  traversed  by  the  rejoinder  was  immaterial  and  not  properly 
traversable,  and  that  the  rejoinder  is  otherwise  insufficient. 
Joinder  in  demurrer. 

The  plaintiff's  points  for  argument  were,  that  the  rejoinder 
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cbiltok  raised  an  issae  \rhoIly  immaterial  to  the  merits ;  that  the  fact  of 
Ths  Lovdok  ^^6  defendants  not  having  had  such  notice  as  is  mentioned  in  the 
oJ^^^jg  said  rejoinder  would  not  authorize  them  to  commit,  or  justify  them 
Railway  Co.  in  committing,  the  trespasses  complained  of ;  that  the  plea  is  bad 
in  substance ;  that  the  orders  or  regulations  published  by  the 
Company,  and  especially  that  part  which  declares  that  each  pas- 
senger not  producing  or  delivering  up  his  ticket  will  be  required  to 
pay  the  fare  from  the  place  whence  the  train  originally  started,  as 
in  the  plea  mentioned,  was  unreasonable  and  bad  in  law,  and  such 
as  the  Company  were  not  by  the  said  Acts  of  Parliament,  or  any  or 
either  of  them,  or  otherwise,  authorized  to  make ;  that  even  if  such 
order  or  regulation  were  authorized  by  the  said  Acts,  or  any  or 
either  of  them,  or  otherwise,  the  defendants  would  not,  by  any  law, 
statute,  or  otherwise,  be  authorized  or  empowered  to  commit,  or 
[  *223  ]  justified  in  committing,  *the  trespasses  complained  of,  for  or  in 
consequence  of  the  disobedience  or  non-observance  of,  or  refusal  to 
comply  with,  such  order  or  regulation  ;  that  even  if  the  defendants 
were  justified  under  the  regulations  and  Acts  of  Parliament  in 
taking  the  plaintiff  before  a  justice  of  the  peace,  the  plea  does  not 
show  any  lawful  excuse  for  the  imprisonment  in  the  station-house 
as  charged  in  the  declaration,  nor  any  reason  why  the  plaintiff 
should  not  have  been  taken  immediately  before  a  justice  of  the 
peace  (i). 

(1)  5  Will.  IV.  c.  X.  (local  and  laws,  orders,  and  rules,  or  any  of  them, 
personal),  is  entitled,  *'  An  Act  for  and  to  make  others,  and  to  impose  and 
making  a  Bailway  from  Croydon  to  inflict  such  reasonable  fines  and  for- 
join  the  London  and  Greenwich  Rail-  feitures  upon  all  persons  offending 
way  near  London."  against  the  same  as  to  the  said  Corn- 
Sect.  1  incorporates  the  Company  by  pany  shall  seem  meet,  not  exceeding 
the  name  of  the  ^* London  and  Croydon  the  sum  of  5/.  for  any  one  offence: 
Bailway  Company."  such  fines  and  forfeitures  to  be  levied 
Sect.  106  enacts,  that  the  said  Com-  and  recovered  as  any  penalty  may  by 
pany,  at  some  general  or  special  this  Act  be  levied  and  recovered;  which 
general  meeting  of  the  said  Company,  said  bye-laws,  orders,  and  ruleR,  being 
shall  have  full  power  and  authority,  reduced  into  writing  under  the  common 
from  time  to  time,  to  make  such  bye-  seal  of  the  said  Company,  and  printed 
laws,  orders,  and  rules,  as  to  them  and  published  and  painted  on  boards, 
shall  seem  expedient  for  the  good  shall  be  hung  up  and  affixed,  and 
government  of  the  affairs  of  the  said  continued  on  the  front  or  other  con- 
Company,  and  for  regulating  the  pro-  spicuous  parts  of  the  several  toU- 
ceedings  and  remunerating  and  re-  houses  to  be  erected  on  the  said 
imbursing  the  expenses  of  the  said  railway,  and  other  buildings  or  places 
directors,  and  for  the  management  of  at  which  any  rates  or  tolls  shall  be 
the  said  undertaking,  and  of  the  officers  collected  or  paid  under  the  authority 
and  servants  of  the  said  Company  in  of  this  Act,  and  shall  from  time  to 
all  respects  whatsoever,  and  from  time  time  be  renewed  as  often  as  the  same 
to  time  to  alter  or  repeal  such  bye-  or  any  part  thereof  shall  be  obliterated 
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Peacockj  for  the  plaintiff,  in  support  of  the  demurrer :  Chilton 

V, 

The  real  questions  in  this  case  are,  first,  whether  the  bye-law  Thb  lokdoh 

A.MD 

^stated  in  the  plea  is  reasonable  and  valid  ;  and  secondly,  whether      gbotdoh 

Bailwat  Co. 


or  destroyed;  aud  such  bye -laws, 
orders,  and  rules,  shall  be  binding 
upon  and  be  observed  by  all  parties, 
aud  sbaU  be  sufficient  iu  aU  courts  of 
law  or  equity  to  justify  all  persons 
who  shall  act  under  the  same,  pro- 
vided that  such  bye-laws,  orders,  and 
rules,  be  not  repugnant  to  the  laws 
of  that  part  of  the  United  Ejngdom 
of  Great  Britain  and  Ireland  called 
England,  or  to  any  directions  in  "^^this 
Act  contained ;  and  aU  such  bye-laws, 
orders,  and  rules,  shall  be  subject  to 
appear  in  manner  hereinafter  men- 
tioned. 

Sect.  138  enacts,  that  if  any  person 
shall  wilfully  pull  down,  deface,  or 
destroy  any  board  which  shall  have 
been  set  or  put  up  or  afiBxed  by  virtue 
or  in  pursuance  thereof,  or  any  stone 
or  mark  set  up  to  denote  distance  on 
the  said  railway,  or  shall  actually  or 
constructively  concur  or  aid  therein, 
he  shall,  on  conviction,  forfeit  and 
pay  a  sum  not  exceeding  5/.  for  every 
such  offence. 

2Sect.  148  enacts,  that  it  shall  be 
lawful  for  the  said  Company,  from 
time  to  time,  to  make  such  orders  and 
regulations  as  they  shall  think  proper 
for  regulating  the  travelling  upon  and 
use  of  the  said  railway,  and  the  times 
when  the  same  shall  be  open  for  use, 
and  for  or  relating  to  travellers  or 
carriages  passing  upon  the  said  rail- 
way, and  for  or  relating  to  the  mode 
or  means  by  which  the  speed  at  which 
such  carriage  shall  from  time  to  time 
be  moved  or  propelled,  and  the  times 
of  their  departure  and  arrival,  and  the 
loiiding  and  unloading  thereof  respec- 
tively, and  the  weights  which  they  shall 
respectively  cany,  and  the  delivery  of 
goods  and  other  thiugs  which  shall  be 
couveyed  in  or  upon  such  carriage; 
and  also  for  preventing  the  smoking 
of  tobacco  and  the  commission  of  any 
other  nuisance  iu  or  upon  any  such 
carnages,  or  iu  any  of  the  stations  or 
preiijisps  occupied  by  or  belonging  to 


the  said  Company,  and  generally  for  [  22S  ] 
regulating  the  passing  upon,  using,  or  [  *22i  ] 
working  the  said  railway  and  other 
works  by  this  Act  authorized,  or  in 
anywise  relating  thereto  respectively ; 
and  all  such  orders  and  regulations 
shall  be  binding  upon  and  be  con- 
formed to  by  the  said  Company,  and 
by  all  owners  of  and  persons  having 
the  care  or  conduct  of  such  carriages, 
and  by  all  persons  using  or  working  [  *238, «.  ] 
the  said  railway  and  other  work,  aud 
by  all  travellers  and  passengers  pass- 
ing upon  the  said  railway,  upon  pain 
of  forfeiting  and  paying  a  sum  not 
exceeding  5/.,  which  the  said  Company 
attach  to  any  such  default.  Provided 
always,  that,  in  every  case  of  infrac- 
tion or  non-observance  of  any  such 
i*ules  or  regulations  which  shall  be 
attended  with  danger  to  the  public  or 
annoyance  to  travellers,  or  which  shall 
obstruct  or  hinder  the  said  Company 
in  their  due  and  lawful  use  and  work- 
ing of  the  said  railway,  it  shall  be 
lawful  for  the  said  Company,  and 
their  agents,  summarily  to  interfero 
to  obviate  such  danger,  or  to  remove 
or  prevent  such  obstructions,  nuisance, 
or  hindrance. 

Sect.  1 63,  enacts,  that  all  penalties 
and  forfeitures  inflicted  or  imposed  by 
this  Act,  or  by  virtue  of  any  bye-law, 
order,  or  rule,  made  in  pursuance 
thereof,  (the  manner  of  levying  or  re- 
covering *whereof  is  not  herein  other-  [  •224,  n.  ] 
wise  particularly  directed),  may  in 
cases  of  non-payment  thereof  be  in 
a  summary  way,  by  the  order  and 
adjudication  of  some  two  or  more 
justices  of  the  peace  acting  within 
their  jurisdiction,  on  complaint  to 
them  for  that  purpose  made,  and 
afterwards  be  levied,  as  well  as  the 
costs  (If  any)  of  such  proceedings,  on 
non-payment,  by  distress  and  sale  of 
the  goods  and  chattels  of  the  respec- 
tive offenders  or  persons  liable  to  pay 
the  same,  by  warrant  under  the  hands 
and  seals  of  such  justices;  and  the 
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the  arrest  and  imprisonment  of  the  plaintiff,  as  therein  alleged,  are 
juHtified. 

First,  the  bye-law  is  unreasonable  and  void;  for,  consistently 


[  •226,  n.  ] 


overplus  (if  any)  of  the  monies  so 
raised  or  recovered,  after  discharging 
such  penalty  or  forfeiture,  and  the 
costs  and  expenses  as  aforesaid,  shall 
be  returned  on  demand  to  the  party 
whose  goods  and  chattels  shall  be 
distrained;  all  which  penalties  and 
forfeitures,  not  herein  directed  to  be 
otherwise  applied,  shall  be  paid,  one 
moiety  to  the  informer  and  the  re- 
mainder to  the  said  Company,  for  the 
use  and  benefit  of  the  said  Company, 
unless  such  penalties  or  forfeitures 
shall  be  incurred  by  the  said  Company, 
in  which  case  the  same  shall  be  paid, 
one  moiety  to  the  informer  and  the 
remainder  to  the  overseers  of  the  poor 
of  the  parish,  township,  or  place  within 
which  the  offence  shall  be  committed, 
to  be  applied  by  such  overseers  for  the 
benefit  of  the  poor  of  such  parish, 
township,  or  place ;  and  in  case  such 
penalties  and  forfeitures  shall  not  be 
forthwith  paid,  it  shall  be  lawful  for 
such  justices,  and  they  are  hereby 
required,  to  order  the  offender  so  con- 
victed to  be  detained  in  safe  custody 
imtil  return  can  conveniently  be  made 
to  such  warrant  of  distress,  unless  such 
offender  shall  give  sufficient  security 
to  the  satisfaction  of  such  justices  of 
the  peace  for  his  appearance  before 
such  justices,  or  before  some  other 
justices  of  the  peace  having  juris- 
diction, at  such  time  as  shall  be 
appointed  for  the  return  of  such 
warrant  of  distress,  such  time  being 
not  more  than  eight  days  from  the 
taking  of  such  security,  and  which 
security  any  of  the  said  justices  are 
hereby  empowered  to  take  by  way  of 
recognizance  or  otherwise ;  but  if, 
upon  the  return  of  such  warrant,  it 
shall  appear  that  no  sufficient  distress 
could  be  had  whereupon  to  levy  the 
said  penalties  or  forfeitures,  and  such 
costs  and  expenses  as  aforesaid,  and 
the  same  shall  not  be  fox-thwith  paid, 
or  in  case  it  shall  appear  to  the  satis- 
faction of  such  justices  upon  the  con- 
fession of  the  offender,  or  otherwise, 


that  he  hath  not  sufficient  goods  and 
chattels  whereupon  such  penalties, 
forfeitures,  costs,  and  expenses,  could 
be  levied  if  a  warrant  of  distress  should 
be  issued,  such  justices  shall  not  be 
required  to  issue  such  warrant  of  dis- 
tress, but  they  are  hereby  required,  by 
warrant  under  their  hands  and  seals, 
to  ^commit  such  offender  to  some 
common  gaol  or  house  of  correction 
for  the  county  or  place  within  their 
jurisdiction,  there  to  remain  for  any 
time  not  exceeding  three  calendar 
months,  or  until  such  penalty  or  for- 
feiture shall  be  paid  and  satisfied, 
together  with  all  costs  and  charges 
attending  such  proceedings  as  afore- 
said, to  be  ascertained  by  such  jus- 
tices, or  until  such  offender  ahidl 
otherwise  be  discharged  by  due  coune 
of  law. 

Sect.  164  enacts,  that  in  all  caaes  in 
which  by  this  Act  any  penalty  or 
foi*f eiture  is  made  recoverable  by  in- 
formation before  any  justice  of  the 
peace,  it  shall  be  lawful  for  the  justice 
of  peace  before  whom  complaint  shall 
be  made  for  any  offence  committed 
against  this  Act,  or  against  any  bye- 
law,  order,  or  rule,  made  in  pursuance 
hereof,  to  summon  before  him  the 
party  complained  against,  and  on  each 
summons  to  hear  and  determine  the 
matter  of  such  complaint,  and  on 
proof  of  the  offence  to  convict  the 
offender,  and  to  adjudge  him  to  pay 
the  penalty  or  forfeiture  incurred,  and 
to  proceed  in  the  recovery  of  the  same, 
although  no  information  in  writing  or 
in  print  shall  have  been  exhibited 
before  such  justice ;  and  all  such 
proceedings  by  summons,  without 
information  in  wiiting  or  print,  shall 
be  as  valid  and  ef!ectual  to  all  intents 
and  purposes  as  if  an  information  in 
wilting  or  print  had  been  exhibited. 

Sect.  16d  enacts,  that  it  shall  be 
lawful  for  any  officer  or  agent  of  the 
said  Company,  and  all  such  persons 
as  he  shflill  call  to  his  assistance,  to 
and  detain   any  perajon    whose 
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with  it,  a  traveller  on  a  railway 
miles,  and   travel   that  distance 

name  and  residence  shall  be  unknown 
t<i  such  officer  or  agent,  who  shall 
commit  any  offence  against  this  Act, 
and  to  convey  him,  with  all  convenient 
dispatch,  before  some  justice  for  the 
county  or  place  within  which  such 
offence  shall  be  committed,  without 
any  warrant  or  other  authority  than 
this  Act;  and  such  justice  is  hereby 
empowered  and  required  to  proceed 
immediately  to  the  hearing  and  deter- 
mining of  the  complaint. 

Sect.  176  enacts,  that,  in  all  cases 
of  prosecution  for  offences  against  the 
bye-laws,  orders,  or  rules  of  the  said 
Company,  the  production  of  a  written 
or  printed  paper,  purporting  to  be  the 
bye-laws,  orders,  or  rules  of  the  said 
Company,  and  authenticated  by  haying 
the  common  seal  of  the  Company 
affixed  thereto,  shall  be  evidence  of 
the  existence  and  of  the  due  making 
(»f  such  bye-laws,  orders,  or  rules  ; 
und  it  shall  be  sufficient  to  prove  that 
u  printed  paper  or  printed  board,  con- 
taining a  copy  of  such  of  the  bye-laws, 
orders,  or  rules,  as  shall  subject  any 
person,  not  being  a  proprietor  of  the 
said  Company,  to  any  fine  or  penalty, 
hath  been  affixed  and  published  in 
manner  by  this  Act  directed,  and,  in 
aise  of  its  being  afterwards  displaced 
or  damaged,  hath  been  replaced  *a8 
Kion  as  conveniently  might  be,  unless 
proof  shall  be  adduced  by  the  defen- 
dant that  such  printed  paper  or  printed 
board  is  not  a  copy  of  such  bye-laws, 
orders,  or  rules,  or  hath  not  been  duly 
uflixed  and  generally  continued  in 
manner  by  this  Act  directed. 

The  1  Vict.  c.  xx.,  intituled  **  An 
Act  to  enable  the  London  and  Croydon 
Railway  Company  to  provide  a  station 
and  other  works  in  the  parish  of  St. 
Olave,  in  the  borough  of  Southwark, 
iu  the  county  of  Surrey,  and  to  amend 
the  Act  relating  to  the  said  railway." 

Sect.  31  enacts,  that  the  bye-laws, 
orders,  and  rules  of  the  said  Company 
made,  or  hereafter  to  be  made,  by 
virtue  of  this  or  the  said  first* recited 
Act,  being  reduced  into  writing  under 


might  pay  *for  a  ticket  for  five 
only,  to  the  knowledge  of  the 

the  comuiou  Heal  of  the  said  Company, 
and  printed  and  published,  shall,  as  to 
such  and  so  much  of  the  said  bye-laws, 
orders,  and  rules  as  shall  be  of  a  public 
nature,  and  shall  relate  to  or  affect 
other  persons  than  the  officers  and 
servants  of  the  said  Company,  be 
painted  on  boards,  and  hung  up  and 
affixed,  and  continued  on  the  front  or 
other  conspicuous  parts  of  the  several 
toll-houses  to  be  erected  on  the  said 
railway  and  other  buildings  or  places 
at  which  any  rates  or  tolls  shall  be 
collected  or  paid  under  the  authority 
of  this  or  the  said  recited  Act  (viz. 
d  Will.  lY.).  and  shall  from  time  to 
time  be  renewed  as  often  as  the  same 
or  any  part  shall  be  obliterated  or 
destroyed,  and  such  bye-laws,  orders, 
and  rules  shall  be  binding  upon  and 
be  observed  by  all  parties,  and  shall  be 
sufficient  in  all  courts  of  law  or  equity 
to  justify  all  persons  who  shall  act 
under  the  same :  Provided  that  such 
bye-laws,  orders,  and  rules  be  not 
repugnant  to  the  laws  of  that  part  of 
the  United  Kingdom  of  Great  Britain 
and  Ireland  called  England,  or  to  any 
directions  in  this  or  the  said  recited 
Act  contained ;  and  all  such  bye-laws, 
orders,  and  rules  shall  be  subject  to 
appeal  in  manner  in  the  said  recited 
Act  mentioned ;  provided  always,  that 
no  such  bye-laws,  orders,  or  rules  so 
made,  or  any  alteration,  amendment, 
or  repeal  thereof,  shall  be  valid,  unless 
the  same  respectively  shall  have  been 
allowed  by  the  justices  of  the  peace 
assembled  at  any  General  or  Quarter 
Sessions  of  the  peace  for  the  counties 
of  Kent  and  Surrey,  or  either  of  them, 
or  by  her  Majesty's  justices  of  the 
Courts  of  Queen's  Bench  or  Common 
Pleas,  or  the  Barons  of  her  Majesty's 
Exchequer,  or  by  any  one  or  more  of 
the  said  justices  or  Barons. 

The  2  Vict.  c.  xviii.,  intituled  "  An 
Act  to  amend  and  enlarge  the  Powers 
and  Provisions  of  the  several  Acts  re- 
lating to  the  Loudon  and  Croydon 
Railway." 

Sect   8   enacts,    that    no    bye-law 
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Chilton      Company's  officer,  yet,  if  he  lost  his  ^ticket  on  the  way,  might  be 

The  London  compelled  to  pay  the   whole   rate  chargeable   from   the  furthest 

Cbg^don      terminus  of  the  railway,  from  which  the  train  originally  started, 

Railway  Co.  which  might  be  two  hundred  miles  off,  and  a  large  sum.    Even  in 

r  *^*^^  ^      this  case,  the   Is.  originally  paid   for  five   miles'  carriage  from 

Sydenham,  and  the  1«.  9d,  claimed  for  the  longer  distance  from 

Croydon,  together  exceed  the  8^.  per  mile,  which,  by  sect.  127  of 

the  Act,  is  the  utmost  the  Company  can  charge  each  passenger. 

(Parkb,  B.  :  The  ticket  might  be  stolen  from  the  traveller, 
without  his  default,  by  some  fellow-passenger  who  had  not  got  one.) 

The  record  admits  that  one  officer  of  the  Company,  namely,  the 
guard  who  accompanied  the  train,  knew  that  the  plaintiff  onlv 
[  *228  ]  came  from  Sydenham.  *The  Company  might  station  servants  to 
inspect  the  passengers'  tickets  before  they  get  into  the  carriages: 
but  no  bye-law  can  be  reasonable  by  which,  whether  the  Company 
knows  from  whence  the  passenger  has  travelled  or  not,  if  he  does 
not  produce  the  ticket,  he  shall  be  imprisoned. 

(Alderson,  B.  :  Bye-laws,  printed  on  boards,  are  put  up  at  the 
stations,  stating  that  officers  of  the  Company  are  not  to  take  fees. 
Now  if  bye-laws  thus  published  are  notice  to  passengers  and  the 


[  *227,  ft.  ]  *which  the  said  Company  may  have 
heretofore  made  under  the  authority 
of  the  said  recited  Acts  (except  such 
as  relate  solely  to  the  proprietors  or 
directors  of  the  said  Company,  or  any 
of  their  ofRcei*8  or  servants),  shall  be 
valid  or  binding  for  a  longer  period 
than  six  months  from  the  passing  of 
this  Act,  nor  shall  any  bye-law  (ex- 
cept as  aforesaid)  which  may  hereafter 
be  made  by  the  said  Company  be  valid 
or  binding,  unless  the  same  shall  be 
allowed  by  some  Judge  of  one  of  her 
Majesty's  Courts  of  Becord  at  West- 
minster, or  by  the  justices  assembled 
at  some  General  or  (Quarter  Sessions 
of  the  peace,  &c. 

This  provision  has  been  I'epealed  by 
the  public  general  Act,  3  &  4  Vict, 
c.  97,  intituled  **  An  Act  for  regulat- 
ing Bailway 8 . ' *  Sect.  7  recites,  *  *  That 
whereas  many  Railway  Companies  ai*e 
or  may  hereafter  be  empowered  by  an 
Act  of  Parliament  to  make  bye-laws, 
orders,  rules,  or  regulations,  and  to 


impose  penalties  for  the  enforcement 
thereof  upon  persons  other  than  the 
servants  of  the  said  Companies,  and  it 
is  expedient  that  such  powers  should 
be  under  proper  control ;  '*  andenact^. 
'*  that  true  copies  of  all  such  bye-lav.^ 
orders,  rules,  and  regulations,  made 
under  any  such  powers  by  every  surh 
0>mpany  before  the  passing  of  thi> 
Act,  certified  in  such  manner  a^  the 
Lords  of  the  said  Committee  of  her 
Majesty's  Privy  Council  appointed  for 
trade  and  foreign  plantations  shall 
from  time  to  time  direct,  shall  within 
two  calendar  months  alter  the  poaun? 
of  this  Act  be  laid  before  the  Lords  uf 
the  said  Committee,  and  t^t  evert 
such  bye-law,  order,  rule,  or  regula- 
tion, not  so  laid  before  the  Lords  df  the 
said  Committee  within  the  aforeeaid 
period  shall  from  and  after  that  period 
cease  to  have  any  force  or  effect,  saving 
in  so  far  as  any  penalty  may  have 
been  then  alreadv  incurred  under  the 
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public,  it  does  not  hurt  your  argument,  for  it  is  important  that  the      Ohiltok 
public  should   be  acquainted   with  any    penalty  or  remedy  for  the  London 
extortion  by  an  officer.) 
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Again,  as  sect.  106  of  the  Act  of  Parliament  declares  on  what 
subjects  bye-laws  may  be  made  by  the  Company,  they  can  only 
make  them  under  that  section,  and  lose  that  implied  power  to  make 
them  on  other  subjects,  which  they  would  otherwise  have  in  right 
of  their  incorporation.  In  Child  v.  Hudson's  Bay  Company  (i), 
Lord  Macglbsfibld  says,  '*  A  corporation  has  an  implied  power  to 
make  bye-laws  ;  but  where  the  charter  gives  the  Company  a  power 
to  make  bye-laws,  they  can  only  make  them  in  such  cases  as  they 
are  enabled  to  do  by  the  charter,  for  such  power  given  by  the 
charter  implies  a  negative  that  they  shall  not  make  bye-laws  in 
any  other  cases." 

(Parke,  B.  :  That  may  have  been  a  correct  decision,  but  its 
principle  was  not  adhered  to  in  the  House  of  Lords  in  Rex  v. 
Westwood  (2).) 

Even  if  the  bye-law  be  reasonable,  the  Company's  power  to  make 
bye-laws  is  derived  from  sect.  106  of  6  Will.  IV.  c.  x.,  but  that 
enactment  does  not  contemplate  more  than  the  management  of  the 
Company's  affairs  and  servants.  Nor  does  the  latter  part  of  it, 
declaring  **  that  such  bye-laws  shall  be  binding  upon  and  observed 
by  all  parties,"  mean  to  impose  them  on  any  persons  other  than  the 
servants  of  the  Company.  The  object  is  not  to  prevent  fraud  on 
the  public,  *bat  to  serve  the  convenience  of  the  corporation  in  its  [  •ti^  ] 
local  working.  Could  this  bye-law  bind  strangers,  the  Company 
would  have  power  to  make,  not  bye-laws,  but  general  and  public  laws. 
But,  secondly,  the  Acts  show,  that,  supposing  the  bye-law  good, 
the  Company  could  not  imprison  for  the  breach  of  it,  but  only  for 
breach  of  the  Act.  Sect.  163  directs,  that  ''all  penalties  and 
forfeitures  inflicted  or  imposed  by  the  Act,  or  by  virtue  of  any  bye- 
law  made  in  pursuance  thereof,  &c.,  may,  in  case  of  non-payment 
thereof,  be  recovered  in  a  summary  way  by  order  of  two  or  more 
justices  of  the  peace  &c.,  one  moiety  of  such  penalty  or  forfeiture  to 
be  paid  to  the  informer,  and  the  other  moiety  to  the  Company,"  &c. 
Again,  sect.  105  authorizes  ''  any  officer  or  agent  of  the  Company 
to  seize  and  detain  any  person,  whose  name  and  residence  shall  be 

(1)  2  P.  Wnw*.  207.  (2)  33  E.  R.  24  (7  Bing.  1 ,  4  Bli.  N.  S. 

213). 
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Chilton      unknown  &c.,  who  shall  commit  any  offence  against  this  Act,  and 

The  Londok  to  convey  him,  with  all  convenient  dispatch,  before  some  justice  for 

Cb^dok     *^®  county  or  place  within  which  such  offence  shall  be  committed, 

Bailwat  Co.  without  any  warrant  or  other  authority  than  this  Act."     The  mere 

omission  to  produce  a  ticket  is  not  committing  any  "  offence  against 

the  Act,"  though  destroying  boards,  Ac.  put  up  by  the  Company  (i) 

would  be.     Mere  acts  of  omission  and  offences  against  bye-laws  are 

only  cognizable  by  a  proceeding  before  justices  under  sect.  168, 

which  gives  half  the  penalty  to  the  informer,  whereas  here  the 

Company  claim  the  whole  sum  of  1^.  Sd.  for  themselves. 

(Pabke,  B.  :  It  is  admitted  on  the  record,  that  Is.  was  paid 
originally  for  the  ticket,  which  was  afterwards  lost.) 

Kennedy,  for  the  defendants,  in  support  of  the  rejoinder: 

Three  questions  arise  in  this  case.    First,  have  the  defendants,  as 

[*2S0]      A  corporation,  power  to  make  bye-laws  binding  on   ^strangers'? 

Secondly,  if  they  have,  is  the  bye-law  in  question  reasonable? 

Thirdly,  were  the  defendants  justified  in  arresting  the  plaintiff,  by 

either  statute  or  bye-law  ? 

On  the  first  point,  sect.  106  of  5  Will.  IV.  c.  x.,  shows  that  this 
Compckny,  being  not  a  private  but  a  public  corporation,  in  whoee 
affairs  and  management  the  public  at  large  has  an  interest,  had 
power  to  make  bye-laws  binding  not  only  on  its  members  and 
servants,  but  on  strangers.  By  that  section,  the  Company  receive 
'*  power  to  make  such  bye-laws  as  to  them  shall  seem  expedient  for 
the  management  of  the  affairs  of  the  Company,  and  that  sach 
bye-laws  shall  be  binding  upon  and  be  observed  by  all  parties/* 
Sect.  176  of  that  Act,  and  sect.  8  of  2  Vict.  c.  xviii.,  distinguish 
between  bye-laws  affecting  the  proprietors  of  this  Company  and 
their  servants,  and  bye-laws  affecting  the  public.  The  inference  is, 
that  the  Company  has  power  to  make  laws  binding  on  strangers. 
By  sect.  7  of  3  &  4  Vict.  c.  97,  a  public  general  Act,  the  Legislature 
considers  bye-laws  of  this  kind  as  affecting  the  public  at  large,  and 
therefore  requisite  to  be  laid  before  the  Board  of  Trade.  Secondly, 
the  bye-law  is  reasonable.  Unless  each  passenger  is  provided  with 
a  ticket  at  the  place  at  which  he  enters  the  railway  carriage,  and  is 
bound  to  deliver  it  up  on  leaving  it,  great  confusion  and  public 
inconvenience  must  prevail.  Were  the  rule  otherwise,  the  servants 
at  each  station  or  terminus  must,  on  each  arrival  of  a  train,  inquire 
(1)  See  antcy  s.  176  of  5  Will.  IV.  c.  x.,  and  8.  31  of  1  Vict.  c.  xx. 
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from  each  passenger  seeking  to  leave  the  station,  the  place  from  Ohiltox 

which  he  has  travelled  on  the  line ;  and  a  dispute  with  a  single  thb  London 

traveller,  whether  he  had  come  from  a  neighbouring  or  remote  .c^don 

Btation,  would  delay  all  the  rest.  Railway  Co. 

(Aldbbson,  B.  :  The  bye-law  was  intended  to  reach  passengers 
who  never  had  tickets.  The  check  on  fraud  should  be  by  seeing 
that  those  who  get  into  the  carriages  at  the  stations  have  tickets.) 

Lastly,  the  sum  which  the  plaintiff  was  required  to  pay  was  not  by 

way  of  a  fare  for  travelling,  but  of  a  penalty  imposed  by  a  bye-law 

made  in  pursuance  of  sect.  106.     The  implied  contract  between 

*tbe  Company  and  each  traveller  is,  that  if  he  loses  his  ticket  he       [  *2Si  ] 

agrees  to  pay  a  fine. 

(Pabke,  B.  :  The  plea  does  not  state  that  the  plaintiff  was  taken 
for  the  purpose  of  being  taken  before  a  magistrate.) 

That  objection  is  not  open  on  general  demurrer. 

Pabkb,  B.  : 

Any  passenger  who  does  not  produce  a  ticket  at  the  end  of  his 
journey  may  have  broken  his  contract  with  the  Eailway  Company, 
and  be  liable  to  pay  the  full  fare  from  the  most  remote  terminus. 
But  how  is  the  Company  to  get  that  fare  ?  for  it  certainly  is  not  a 
"  penalty  "  or  "  forfeiture  "  recoverable  under  sect.  168  (i).  Then 
what  '*  offence  against  the  Act  *'  is  it,  on  which  sect.  165  can  attach, 
so  as  to  authorize  an  officer  of  the  Company  to  take  a  party  before 
a  magistrate  ?  The  breach  of  any  bye-law  of  the  Company  is  not 
within  that  section.  This  bye-law  may  be  insufficient,  in  not 
having  made  a  traveller,  who  does  not  produce  his  ticket  at  the  end 
of  bis  journey,  liable  to  a  penalty.  But  if  so,  it  should  be  amended 
and  approved  by  the  proper  authority.  It  appears  to  me  that, 
under  this  plea,  the  sum  demanded  of  the  plaintiff  was  a  fare,  and 
not  a  penalty,  so  that  the  defendants  had  no  right  to  seize  or 
detain  him. 

Aldbbson,  B.  : 

I  much  doubt  whether  a  party  can  be  apprehended  under  sect. 
165,  except  for  offences  against  the  Act.  But  if  he  can,  the  sum 
demanded  from  the  plaintiff  was  not  a  penalty,  for  non-payment  of 

(1)  See,  however,  per  Mbllor,  J.,  in  Brown  v.  IHouth  Eastern  Railway  Co,, 
'2  U.  B.  I>.  406,  at  p.  409.— J.  G.  P. 


476  1847.    EX.     16  MEE.  &  W.  281—282.  [b.b. 


Chilton  which  he  was  liable  to  be  apprehended.  It  may  be  very  reasonable 
The  London  to  call  on  a  passenger,  under  these  circamstances,  to  pay  the  full 

c«>TDON  ^*^®  ^®^®  claimed.  The  only  question  here  is,  how  he  can  be 
Railway  Co.  compelled  to  pay  it. 

BoLFB,  B. :    , 

The  proceeding  to  imprison  the  plaintiff  must  have  been  under 
sects.  168  and  165,  because  he  did  not  pay  1«.  8d.  But  the  omission 
to  pay  that  demand  was  not  an  ''  offence  against  the  Act'*  It  ma; 
[  *232  ]  be  reasonable  to  ^insist  that  the  passenger  who  does  not  produce 
his  ticket  at  the  end  of  his  journey  shall  pay  the  fare  charged  from 
the  most  remote  terminus,  for  no  other  may  be  ascertainable  by  the 
Company.  Pulling  down  boards  set  up  by  the  Company  under 
sect.  138,  and  other  injuries  to  their  property,  seem  to  me  to  l)e 
offences  against  the  Act,  for  which  parties  are  liable  to  be  taken 
before  magistrates  under  sect.  165. 

Platt,  B.  : 

No  section  gives  any  power  of  apprehending  a  party  for  breach 
of  a  bye-law.  That  power  is  confined  by  the  Legislature  to  case^ 
where  an  offence  is  committed  against  the  Act  of  Parliament,  or 
where  that  Act  has  itself  imposed  a  penalty. 

Judgnient  for  the  plamtif. 


1846.  PEICE  V.  PRICE. 

^S47  ^^®  Meeeon  &  Welsby,  232—243 ;  S.  C.  4  Dowl.  &  L.  537  ;  16  L.  J.  Ex.  99.' 

JttH,  12.  Debt  for  money  lent,  and  on  an  account  stated.     Plea,  as  to  KXtf.,  paity'L 
&c.,  that  after  that  sum  had  become  due,  and  before  the  commencement  (if 

L  ^'^*  J  this  suit,  the  defendant  made  his  promissory  note  for  the  payment  to  thf 

plaintiff's  order  of  100/.,  six  months  after  date,  and  delivered  the  same  note 
to  the  plaintiff,  who  then  took  and  received  the  same  for  and  on  account  ttf 
the  said  sum  of  100/.,  parcel,  &c.,  and  the  causes  of  action  in  respect  thereof: 
Held  bad,  on  general  demurrer,  for  not  averring  that  the  note  vas  still 
running,  or  that  it  had  been  indorsed  over  hy  the  plaintiff. 

Semhie,  the  plea  was  not  bad  for  not  averring  distinctly  that  tiie  notev*? 
delivered  by  the  defendant,  as  well  as  accepted  by  the  plaintiff,  for  awi  va 
account  of  the  debt. 

Debt  by  the  plaintiff  as  payee,  against  the  defendant  as  maker, 
of  a  promissory  note  for  lOOZ.,  made  on  the  21st  of  November,  1840, 
and  payable  at  six  months'  date.  There  were  also  counts  for 
money  lent,  interest,  and  on  an  account  stated. 

Plea,  as  to  100/.,  parcel  of  the  monies  in  tlie  second,  third,  and 
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last  coiints  mentioned  ;  that,  after  the  said  sum  of  lOOL  had  become        Prior 

due,  and  before  the  commencement  of  the  suit,  to  wit,  on,  Sec,  the       pbiov. 

defendant  made  his  promissory  note  in  writing,  for  the  payment 

to  the  order  of  the  plaintiff  of  1001.  at  six  months  after  date,  and 

delivered  the  same  note  to  the  plaintiff,  who  then  took  and  received 

the  same  for  and  on  account  of  the  said  sum  of  lOOL,  *parcel,  &c.,       [  *^^3  ] 

and  the  causes  of  action  in  respect  thereof.    Verification. 

Replication,  that  the  said^  period  of  six  months,  specified  in  the 
said  promissory  note  in  the  plea  mentioned,  expired  before  the  com^ 
mencement  of  this  suit,  and  the  said  note  became  then  and  thereupon^ 
and  before  the  commencement  of  this  suit,  to  wit,  on  &c.,  payable 
according  to  the  tenor  and  effect  thereof,  yet  the  defendant  hath 
not  paid  the  same  or  any  part  thereof. 

Special  demurrer,  assigning  for  causes,  that  the  said  replication 
does  not  show  that  the  plaintiff  was  interested  in  or  entitled  to 
receive  payment  of,  or  that  he  held,  the  said  promissory  note  in  the 
said  plea  mentioned,  at  the  time  of  the  commencement  of  this  suit ; 
and  that  it  is  consistent  therewith  that  the  same  promissory  note 
may  have  been  indorsed  away,  and  may  be  payable  to  some  person 
other  than  the  plaintiff;  and  the  replication  does  not  show  that 
the  plaintiff  was  at  the  commencement  of  this  suit,  or  is,  entitled 
to  receive  payment  of  the  said  promissory  note.  Joinder  in 
demurrer. 

The  case  was  argued  at  the  sittings  after  last  Michaelmas  Term 
(Dec.  5),  by 

Peacock,  in  support  of  the  demurrer  : 

This  replication  is  bad,  for  not  showing  that  the  plaintiff  was  the 
holder  of  the  note  at  the  time  of  the  commencement  of  the  suit,  or 
at  least  that  he  was  ready  and  willing  to  deliver  up  the  note  to  the 
defendant. 

(Pabkv,  B.  :  Ought  not  the  plea  to  have  shown  that  the  bill  had 
been  indorsed  over  to  a  third  person,  if  the  fact  be  so  ?) 

No ;  it  is  a  fact  which  is  in  the  plaintiff's  knowledge,  and  not  in 

that  of  the  defendant,  whether  the  plaintiff  has  negotiated  the  bill 

or  not      [He  cited  Kearslake  v.  Morgan  (i)  and  Mercer  v.  Cheese  (2).] 

It  is  a  matter  entirely  within  the  plaintiff's  knowledge,  and  he       [2S4] 

therefore  should  make  some  averment  to  show  that  he  cannot  give 

(1)  5  T.  R.  513.  (2)  4  Man.  &  G.  804. 
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Pbiob        up  the  bill,  if  the  fact  be  so  ;  or  else  he  should  aver  that  he  is  read; 
Pkioe.        and  willing  to  give  up  the  note  :  Hansard  v.  Rohins(m  (i). 

(Platt,  B.  :  Do  you  say  he  should  show  that  he  is  ready  and 
willing  to  give  it  up  at  the  time  of  the  replication?) 

At  least  at  the  time  of  action  brought. 

(Platt,  B.  :  Suppose  he  indorsed  it  away  after  action  brought  ? 

Pabke,  B.  :  Or  after  replication  ?) 

In  that  case  there  may  be  a  difficulty ;  but  there  it  is  the  defen- 
dant's own  fault,  for  putting  it  in  the  plaintiff's  power  to  indorse 
the  instrument  over  after  action  brought :  he  should  have  gone  to 
the  plaintiff  when  he  held  the  note,  paid  him  his  debt,  and  receiTed 
back  the  note. 

(Platt,  B.  :  Your  plea  leaves  the  note  in  the  plaintiff's  hands; 
then  he  says  by  his  replication  that  it  is  overdue  and  unpaid :  is 
[  *2S6  j       not  that  a  replication  sufficient  to  ^defeat  that  plea  ?     If  the  defen- 
dant is  to  take  advantage  of  the  indorsement  over  of  the  note  by 
the  plaintiff,  must  not  he  aver  it  ?) 

If  so,  he  must  prove  it ;  yet  it  is  a  fact  of  which  he  has  no  know- 
ledge. The  plaintiff's  answer  to  the  plea  is,  that  at  a  certain  tune 
he  was  entitled  to  sue  upon  the  note,  and  therefore  it  was  no  satis- 
faction. Then  he  must  show  himself  to  be  the  holder  of  it  at  the 
time  of  action  brought,  so  as  to  show  a  liability  on  the  part  of  the 
defendant  to  pay  it  to  him.  He  cannot  sue  for  the  debt,  unless  be 
has  the  note.  He  is  not  here  suing  on  the  note,  but  for  the  original 
debt ;  he  ought,  therefore,  to  show  that  he  is  in  a  situation  to  sue 
upon  the  note,  because  the  delivery  of  the  note  pro  tanto  is  a  dis- 
charge of  the  debt,  unless  the  note  is  in  his  hands  overdue.  He 
ought  to  show,  not  only  that  it  is  unpaid,  but  that  he  is  entitled  to 
payment  of  it.  The  defendant  pleads  all  that  he  can  have  know- 
ledge of.  Suppose  the  plaintiff  has  lost  or  destroyed  the  note,  be 
cannot  then  sue  for  the  original  debt :  then  the  defendant  migbt 
plead  that  it  was  indorsed  over,  whereas  the  fact  might  be  that  the 
plaintiff  had  lost  it,  with  a  general  indorsement  upon  it.  Tbf 
defendant  may  have  to  pay  the  debt  to  the  plaintiff,  and  the  note 
and  costs  also  to  the  holder  of  it.  The  plaintiff  knows  whether  he 
has  negotiated  the  note,  or  destroyed  or  lost  it. 
(1)  31  R.  E.  166  (7  B.  &  C.  90). 
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(Platt,  B.  :  In  Mercer  v.  Cheese,  the  plea  congisted  of  the  present  Pbiob 
plea  and  replication  together,  and  that  was  held  a  good  prima  facie  pbice. 
answer  to  the  action.) 

Bat  the  Coukt  intimated  its  opinion  that  the  plaintifiF  ought  to  show 
that  he  was  the  holder  of  the  bill  when  due. 

(Farkb,  B.  :  Looking  at  what  the  replication  admits  in  the  plea, 
and  at  the  statements  of  the  replication  itself,  it  states  just  as  much 
as  a  plaintiff  ever  states  in  a  declaration  on  a  promissory  note.) 

But  then  the  plaintiff  is  here  suing  for  the  original  debt,  and  not 
on  the  promissory  note ;  and  if  the  defendant  is  liable  to  pay  the 
note  to  the  holder,  he  ought  not  to  be  liable  also  to  pay  the  debt  to 
the  plaintiff.  If  the  plaintiff  were  suing  on  the  note,  and  *there  [  *2S«  ] 
were  a  plea  that  the  defendant  did  not  me^e  it,  the  plaintiff  would 
have  to  produce  the  note  on  the  trial ;  but  in  this  action  the  defen- 
dant cannot  put  the  plaintiff  to  the  proof  of  the  note,  and  so  the 
plaintiff  may  recover  the  original  debt,  without  producing  or  proving 
the  note,  by  collusion  with  some  other  person  who  is  the  holder  of 
the  note,  and  who  may  afterwards  sue  the  defendant  upon  it.  The 
plaintiff  ought,  therefore,  either  to  say  that  he  was  the  holder 
when  due,  or  that  he  was  ready  to  give  up  the  note  on  payment 
of  the  debt. 

(BoLFB,  B. :  Suppose  he  did  say  that  he  was  the  holder,  and 
then,  at  the  trial,  he  calls  J.  S.,  to  whom,  after  replication,  he 
indorsed  the  note  for  value ;  how  would  you  be  better  off?  The 
difficulty  you  propose  to  meet  by  requiring  this  averment  is  only 
thereby  shifted  a  little  further.  In  truth,  the  defendant  is  not 
exposed  to  any  real  practical  grievance. 

Platt,  B.  :  In  actions  on  bills  and  notes,  the  plaintiff  is  presumed 
to  continue  the  holder  till  the  instrument  becomes  due :  so  here.) 

There  are  many  cases  in  which  things  are  presumed  to  continue, 
and  yet  it  is  necessary  to  aver  them, — as  the  continuance  of  a  life 
estate.  Here  the  defendant  gives  a  primd  fade  answer,  according 
to  Kearslake  v.  Morgan.  [He  referred  also  to  Huxley  v.  Bvll  (i)  and 
Rotce  V.  Young  (2).] 

(1)  2  Dowl.  &  L.  340.  (2)  21  R.  R.  91  (2  Brod.  &  B.  165, 

2  Bligh.  391). 
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Prick  WelU,  contra  : 

r. 

Price.  First,  the  replication  is  good  ;  for  it  discloses  a  sufficient  answer 

to  the  pnmd  facie  case  set  up  by  the  plea.  That  prima  facie  case 
is  merely  that  the  promissory  note  was  given  for  and  on  account  of 
the  debt  claimed  in  this  action.  To  that  the  plaintiff  replies,  that 
the  note  is  unpaid ;  and  thereupon  the  right  to  sue  for  the  debt 
survives,  because  the  note  is  only  a  conditional  satisfaction  of  the 
debt,  if  it  be  paid  at  the  end  of  the  six  months  :  and  the  defendant 

[  237  ]  breaks  that  contract  by  not  so  paying  it.  *  *  In  Goldghede  v. 
Cottrell  (i),  the  plea  stated  that  the  bills  were  not  yet  due,  and  were 
outstanding  in  the  hands  of  the  plaintiff. 

(Parke,  B.  :  That  is  merely  the  common  form  of  a  sham  plea,  to 
drive  the  plaintiff  to  a  difficulty  in  replying.) 

[He  referred  to  Crisp  v.  'Griffiths  (2),  Fraser  v.  Welch  (3),  and£mM)i 
V.  Dartnell  (4).] 
[  288  ]  But,  secondly,  the  plea   is  bad,  on  the  authority  of  Crisp  v. 

Griffiths,  for  not  averring  that  the  note  was  delivered  by  the  defen- 
dant, as  well  as  that  it  was  received  by  the  plaintiff,  for  and  on 
account  of  the  debt.     *     *     ♦ 

Peacock,  in  reply.     *     ♦     ♦ 

Cur.  adv.  ndt. 

[  289  ]  The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

This  case  was  argued  a  few  days  ago,  before  my  brothers 
Alderson,  Kolfe,  Piatt,  and  myself,  by  Mr.  Peacock  and  Mr.  Welh. 
The  pleadings  were  these.  (His  Lordship  read  them.)  The 
principal  point  argued  by  Mr.  Peacock  was,  that  the  plea  was  a 
good  prima  facie  answer  to  the  declaration,  and  that  the  replication 
ought  to  have  alleged  negatively,  that  the  plaintiff  had  not  indorsed 
over  the  note,  and  further,  that  he  was  ready  to  deliver  it  up  on 
payment.  That  the  first  averment  ought  to  have  been  made  by 
the  plaintiff,  because  it  lay  peculiarly  in  his  knowledge  whether  he 
had  indorsed  the  note  or  not,  which  the  defendant  could  not  know ; 
and  also  that  it  ought  to  have  averred  that  the  plaintiff  had  offered 
to  return  the  note,  or  was  ready  to  deliver  it  up  on  payment, 

(1)  2  M.  &  W.  20.  (3)  8  M.  &  W.  629. 

(2)  2  Cr.  M.  &  R.  169 ;  3  Dowl.  P.  C.  (4)  12  M.  &  W.  830. 
752, 
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becaase  that  was  required  by  the  law  merchant,  as  settled  by  the  Prior 
case  of  Hansard  v.  Robinson.  It  was  answered,  that  the  plea  was  priob. 
not p*ii/ta/ac7>  a  sufficient  answer,  on  two  grounds:  first,  that  it 
*wa8  not  properly  averred  that  the  note  was  both  given  and  [  '2*0  ] 
received  on  account  of  the  debt ;  and,  secondly,  that  the  plea  was 
defective,  in  not  stating  either  that  the  note  was  running  at  the  time 
of  the  commencement  of  the  suit,  or,  if  not,  that  it  was  transferred  to 
a  third  person.  Mr.  Peacock  relied  principally  on  the  case  of 
Mercer  v.  Clieese,  in  the  Common  Pleas,  where  the  Court  intimated 
an  opinion  that  a  similar  plea  was  good  on  a  demurrer  to  it,  and 
that  the  plaintiff  ought  to  have  stated  in  his  replication  that  the 
bill  still  remained  in  his  hands.  If  that  case  had  been  heard  to 
its  close,  and  decided  in  the  way  in  which  some  of  the  Judges  expressed 
an  opinion,  it  would  have  concluded  the  present  case,  and  we 
should  have  acted  upon  it.  But  as  the  counsel  for  the  plaintiff, 
upon  that  intimation  of  opinion,  immediately  asked  leave  to  amend, 
which  was  granted,  the  case  cannot  be  considered  as  a  binding 
authority ;  nor,  on  the  other  hand,  can  the  dictum  cited  in  Crisp 
V.  Griffiths,  as  to  the  necessity  of  further  averment  in  the.  plea, 
when  the  time  the  bill  or  note  has  to  run  has  expired  before  the 
commencement  of  the  suit,  be  entitled  to  much  weight  for  the 
plaintiff,  as  that  case  also  ended  in  a  recommendation  to  amend,  * 
and  an  amendment  accordingly.  The  case  therefore  comes  before 
ns  without  any  authority  binding  upon  us,  precisely  in  point,  and  we 
must  determine  it  in  analogy  to  the  principles  of  previous  decisions. 
One  of  the  earliest  authorities  is  the  dictum  of  Lord  Kenyon,  in 
Stedman  v.  Gooch  (i).  He  said,  that  **  to  this  effect  the  law  was 
clear,  that  if,  in  payment  of  a  debt,  the  creditor  is  content  to  take  a 
bill  or  note  payable  at  a  future  day,  he  cannot  legally  commence  an 
action  on  his  original  debt,  until  such  bill  or  note  become?  payable, 
or  (I  suppose  and)  default  is  made  in  the  payment."  The  case  of 
Kearslake  v.  Morgan,  (though  that  case  also  ended  in  a  recommenda- 
tion to  amend),  and  that  of  Richardson  v.  Rickman,  *  there  cited,  [  •241  ] 
are  two  other  early  authorities  on  this  branch  of  law,  and  these 
cases  have,  we  believe,  been  constantly  acted  upon.  The  delivery 
and  receipt  of  a  negotiable  instrument,  on  account  of  a  debt,  is 
payment  by  the  3  &  4  Anne,  c.  9,  s.  7  (2),  if  the  person  accepting  it 
does  not  take  his  due  course,  and  so  obtain  payment  thereof  by 
endeavouring  to  get  the  same  accepted  and  paid.    If  that  instrument 

(1)  1  Esp.  4.  Statutes  of  the  Beahn,  repealed  by  45 

(1)  3  &  4  Anne,  c.  8,  s.  7,  of  the      &  46  Vict.  c.  61,  s.  96.— J.  G.  P. 
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pbiob  is  made  payable  to  a  third  person,  as  in  the  ease  of  Richardmi 
Prtoe.  ^'  Ricknian,  or  is  made  by  a  third  person,  as  in  the  case  of 
Kearslake  v.  Morgan^  the  plea,  stating  the  delivery  and  acceptance 
of  the  negotiable  instrument,  is  a  sufficient  answer  in  the  first 
instance.  If  the  plaintiff  had  taken  up  the  bill  in  the  former  case, 
or  presented  the  note  at  maturity  in  the  latter  to  the  maker,  and 
given  due  notice  of  dishonour  to  the  defendant,  these  facts  would 
have  formed  the  proper  subject  of  a  replication.  But  if  the  plea 
state  no  more  than  that  a  negotiable  note  is  given  for  and  on 
account  of  the  debt,  by  which  the  defendant  promised  to  pay  the 
plaintiff,  or  order,  a  sum  of  money,  and  does  not  state  the  note  to 
be  still  running  (which  is  the  case),  there  seems  to  us  to  be  no 
primd  facie  answer.  The  remedy  is  not  suspended  at  the  time  of 
action  brought,  so  that  there  is  no  defence  on  that  ground ;  and, 
according  to  the  principles  of  pleading,  it  is  to  be  intended  that  the 
note  remains  as  it  was,  and  that  no  order  was  made  by  the  plaintiff 
for  the  payment  to  a  third  person,  as  it  is  not  so  averred;  and 
therefore,  for  anything  stated  in  the  plea,  the  note  remains  over- 
due in  the  hands  of  the  plaintiff:  so  that  the  suspension  of  his 
right  of  action  for  the  original  debt  is  at  an  end,  and  he  may 
recover  the  amount,  no  presentment  or  notice  of  dishonour  being 
necessary  in  his  case ;  and  therefore  such  a  plea  is  no  answer  to 
the  action.  In  a  declaration  on  a  note  payable  to  order,  it  never  i^ 
stated  that  no  order  was  made,  but  it  is  presumed  that  there  is 
none  until  the  defendant  pleads  it,  though  it  is  true  in  both  ease> 
that  the  fact,  whether  an  indorsement  has  been  made  or  not,  lies 
[  ^242  ]  more  in  the  plaintiff's  knowledge  than  *the  defendant's.  Bat  in 
the  case  of  a  declaration,  the  rule,  that  a  party  is  to  plead  factb 
within  his  own  knowledge,  gives  way  to  the  rule  that  things  are  to 
be  presumed  to  continue  in  the  same  state  till  the  contrary  appears. 
To  make  this  plea,  therefore,  good,  it  should  be  averred  that  the 
note  was  not  in  the  plaintiff's  hands,  that  is,  that  it  was  indorsed 
over  before  action  brought. 

It  is,  however,  no  such  hardship  as  it  has  been  represented,  for 
the  defendant  to  be  called  upon  to  aver  an  indorsement,  and  9(> 
make  out  a  good  plea ;  for  he  must  find  out  the  indorsee,  if  there  is 
one,  at  his  peril,  when  the  bill  is  due,  and  pay  him,  as  the  law  does 
not  require  notice  of  indorsement :  Reifnolds  v.  Davies  (i) ;  and  as 
such  averment  would  not  be  required  in  a  plea,  unless  the  bill  was 
overdue  and  unpaid,  practically  the  defendant  would  always  know 

(1)  1  Bo8.  &P.  625. 
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both  of  the  fact  of  the  indorsement  and  the  name  of  the  indorsee.  Prick 
There  is,  therefore,  no  such  inconvenience  in  obUging  the  defendant  price. 
to  rebat  the  inference  that  the  note  remained  in  the  plaintiff's 
hands,  by  showing  the  contrary,  and  so  making  the  plea  a  good 
answer  to  the  action.  In  order  to  make  it  sucli,  it  must  show  either 
a  suspension  of  remedy,  by  averring  that  the  security  is  not  due,  or 
a  transfer  of  liability,  by  showing  an  indorsement  to  a  third  person. 

But  it  is  said,  that,  if  the  plaintiff  declare  on  the  note  (when  it  is 
admitted  he  need  not  aver  that  it  is  in  his  hands),  he  must,  if  the 
plea  deny  the  note,  produce  it,  and  so  give  evidence  that,  at  the 
time  of  its  production  at  least,  it  is  his,  which  affords  some  security 
to  the  defendant  against  being  called  on  to  pay  a  third  person; 
whereas,  if  there  was  an  issue  on  this  plea,  the  plaintiff  would 
not  be  bound  to  produce  the  note,  and  he  might  oblige  the  defendant 
to  pay  the  original  debt,  and  also  the  note,  if  indorsed  to  the 
indorsee.  But  then  it  is  also  true  that  the  defendant  *would  be  [  *243  ] 
liable  to  the  same  inconvenience,  though  not  in  t^e  same  degree,  if 
the  plaintiff  had  replied  as  it  is  said  he  ought  to  have  done,  and 
averred  his  readiness  to  deliver  before  suit,  for  he  might  have 
indorsed  the  bill  after  the  commencement  of  the  suit,  or  even  after 
the  replication  itself ;  so  that  the  course  of  pleading  proposed  by 
the  defendant  would  mitigate,  not  remove,  the  evil.  But  no  evil 
will  arise  if  the  defendant  plead,  what  he  must  always  practically 
know,  that  the  note  has  been  indorsed  over. 

For  these  reasons  we  think  the  plea  is  bad ;  and  we  need  not 
decide  whether  it  is  bad  on  the  grounds  on  which  the  Court  inti- 
mated that  a  plea  somewhat  similar  was  bad  in  the  case  of  Ctnsp  v. 
GHffUhs, — probably  we  should  hold  it  good. 

Nor  need  anything  be  said  as  to  the  absence  of  the  averment  of 
readiness  to  deliver — an  averment  which  is  never  introduced  into 
any  declaration  or  replication ;  though  the  case  of  Hansard  v. 
Robinson  shows  that,  in  the  case  of  negotiable  securities,  the  party 
liable  is  not  bound  to  pay  without  the  production  of  the  security. 
The  case  itself  was  that  of  a  negotiable  instrument  payable  to 
bearer,  by  reason  of  an  indorsement  in  blank  ;  but,  on  referring  to 
the  judgment,  it  appears  that  it  was  meant  to  apply  to  all  cases  of 
negotiable  instruments.  It  does  not,  however,  apply  to  non- 
negotiable  bills  or  notes,  as  was  decided  by  the  Court  of  Queen's 
Bench  in  Wain  v.  Bailey  (i). 

Jvdgvientfor  the  plaintiff. 
(1)  50  R  E.  514  (10  Ad.  &  El.  616). 
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1W7.  PKICE  r.  The  GREAT  WESTERN  RAILWAY 

''"—'  COMPANY  (1). 

^  ^^^^  ^  (16  Meeson  &  Welsby,  244—249 ;  S.  C.  16  L.  J.  Ex.  87.) 

The  Great  WestenuBailway  Company  granted  to  the  plaintiffs  debenture 
bonds  in  the  following  form:  *'  By  virtue  of  an  Act  passed,  &&,  we,  the 
Great  Western  Railway  Company,  in  consideration  of  1,000/.  to  us  paid  by 
T.  P.  and  W.  G. ,  do  assign  to  the  said  T.  P.  and  W.  G.  the  said  undertaking, 
and  all  future  calls,  and  all  the  estate,  right,  title,  and  interest  of  the  said 
Company  in  and  to  the  same,  to  hold  unto  the  said  T.  P.  and  W.  6.,  until 
the  said  sum  of  1,000/.,  together  with  all  interest  for  the  same  aftexthe 
rate  of  .5/.  per  cent.,  payable  as  hereinafter  mentioned,  shall  be  fuUy  paid 
and  satisfied ;  and  it  is  hereby  stipulated  that  the  said  principal  stun  of 
1,000/.  shall  be  repayable  and  repaid  on  the  loth  of  January,  1844,  and  that 
in  the  mean  time  the  said  Company  shall,  in  respect  of  interest  as  aforesaid 
on  the  said  principal  sum,  pay  to  the  bearer  of  the  coupons  or  interest- 
warrants  the  several  sums  mentioned  in  such  warrants  respectively,  at  the 
times  specified  therein." 

In  January,  1844,  the  previous  interest  having  been  duly  paid,  the  last 
of  the  coupons  or  interest  warrants  was  presented,  and  the  interest  paid  to 
the  plaintififs ;  but  the  Company  did  not  then  pay  the  principal,  or  give 
notice  to  the  plaintififo  that  they  were  ready  to  pay  it :  Held,  that  the 
plaintiffs  were  entitled,  in  an  action  of  covenant,  to  recover  interest  from 
the  loth  of  January,  1844,  to  the  time  of  the  payment  of  the  pzincipaL 

This  was  an  action  of  covenant  upon  five  several  deed-polls  or 
debentures.  The  defendants  paid  5,0002.  into  Court,  and  pleaded 
that  the  plaintiffs  had  not  sustained  any  damages  beyond  that 
amount.  The  following  case  was  afterwards,  by  consent  of  the 
parties,  stated  for  the  opinion  of  this  Court : 

On  the  80th  of  November,  1888,  the  above-mentioned  Company 
issued  certain  debentures  or  deeds,  of  which  the  plaintiffs  took 
to  the  amount  of  5,000Z.,  and  had  delivered  five  several  deed-polls 
or  debenture  bonds,  sealed  with  the  corporate  seal  of  the  Company. 
The  following  is  a  copy  of  one  of  the  deed-polls  or  debenture  bonds : 

"  Great  Western  Railway  Company.  Debenture  Bond,  Xo. 
5,729  B.,  1,0002.  By  virtue  of  an  Act  of  Parliament  passed  in 
the  fifth  and  sixth  years  of  the  reign  of  his  late  Majesty  King 
William  the  Fourth,  intituled,  '  An  Act  for  making  a  Railroad  from 
Bristol  to  join  the  London  and  Birmingham  Railway  near  London, 
to  be  called  ''  The  Great  Western  Railway,"  with  Branches  there- 
from  to  the  Towns  of  Bradford  and  Trowbridge,  in  the  County  of 
Wilts,*  we,  the  Great  Western  Railway  Company,  incorporated  by 
and  under  the  said  Act,  in  consideration  of  the  sum  of  1,0002.,  to  us 
in  hand  paid  by  Thomas  Price,  of  Cliventhorp,  York,  Esq.,  and 

(1)  Followed  in  Gordillo  v.  Weguelin  (1877)  5  Ch.  Div.  287,  303,  46  L.  J.  Ch. 
591.-^.  G.  P. 
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William  Gray,  the  younger,  of  the  City  of  York,   solicitor,   do        Pbick 
assign    onto    the    said    Thomas    Price    and    William  Gray   the    thbOekat 
yonnger,    their    executors,     administrators,    *and     assigns,    the  R^JJ^^f^o 
said    undertaking,   and    all    future  calls   on    the   proprietors  of      [  •246  ] 
the  said  undertaking,  and  all  and  singular  the  estate,  tolls,  and 
soms  of  money  arising  by  virtue  of  the  said  Act,  and  all  the  estate, 
right,  title,  and  interest  of  the  said  Company  in  and  to  the  same, 
to  hold  unto  the  said  Thomas  Price  and  William  Gray  jJie  younger, 
their  executors,  administrators,  and  assigns,  until  the  said  sum  of 
1,00(M.,  together  with  interest  for  the  same  after  the  rate  of  5L  for 
every  1001.  for  a  year,  payable  as  hereinafter  mentioned,  shall  be 
folly  paid  and  satisfied.     And  it  is  hereby  stipulated,  that  the  said 
principal  sum  of  1,000/.  shall  be  repayable  and  repaid  on  the  15th 
of  January,  which  will  be  in  the  year  1844 ;    and  that,  in  the 
meantime,   the    said  Company   shall,  in    respect    of   interest  as 
aforesaid  on  the  said  principal  sum,  pay  to  the  bearer  of  the  coupons 
or  interest-warrants  hereunto  annexed,   the  several  sums   men- 
tioned in  such  warrant  respectively,  at  the  times  specified  therein. 
Given  under  our  common  seal  this  80th  day  of  November,  1888." 

The  following  is  a  copy  of  one  of  the  coupons  or  interest  war- 
rants annexed  to  the  last-mentioned  deed-poll : 

"  Great  Western  Railway  Company.  Debenture,  No.  18.  Interest- 
warrant,  pounds,  payable  15th  of  July,  184  .  Entered. 
This  warrant  will  be  paid  on  presentation  at  the  London  Office, 
Princes  Street,  Bank." 

Each  of  the  other  deed-polls  or  debentures,  bonds,  and  coupons, 
were  for  the  same  amount,  and  in  the  same  form,  with  the  excep- 
tion of  the  number.  The  coupons  were  duly  presented  half-yearly 
as  they  became  due,  and  the  amount  duly  paid.  In  January,  1844, 
the  last  of  the  coupons  was  presented,  and  the  amount  duly  paid, 
but  the  Railway  Company  did  not  then  pay  the  principal,  nor 
apprise  the  plaintiffs,  nor  any  other  person  on  their  behalf,  that  it 
was  ready  to  be  paid,  nor  give  any  intimation  whatever  on  *the  f  ^246  ] 
subject.  No  application  was  made  to  the  Company,  nor  to  any 
agent  on  their  behalf,  by  the  plaintiffs,  for  payment  of  the  amount 
of  the  said  bonds,  nor  was  there  any  refusal  of  the  defendants  to 
pay  the  amount  thereof.  No  interest  has  been  paid  to  the  plain- 
tiffs, nor  were  the  principal  sums  mentioned  in  the  respective  deed- 
polls  or  debenture  bonds,  or  any  part  thereof,  paid  to  the  plaintiffs 
before  the  commencement  of  this  action.  The  defendants  paid 
into   Court  the  principal    monies   on   the    several   deed-polls  or 
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Pbice  debentare  bonds,  amoanting  to  5,000Z.,  under  the  plea  of  payment 
Thk  Grkat  into  Court,  denying  their  liability  beyond  that  amount. 
Kai^a"co  "^^^  question  for  the  opinion  of  the  Court  is,  whether  the  plain- 
tiffs are  entitled  to  recover  in  the  action  interest  for  the  time  which 
elapsed  between  the  15th  of  January,  1844,  and  the  time  when  the 
defendants  paid  money  into  Court,  or  for  any  portion  of  sach  time ; 
and  for  the  purposes  of  this  case,  the  Court  is  to  have  the  same 
powers,  if  necessary,  as  a  jury  would  have  had.  If  the  Court  shall 
be  of  opinion  in  the  affirmative,  the  defendants  are  to  withdraw 
their  plea,  and  the  plaintiffs  to  be  entitled  to  sign  judgment  by 
confession,  for  such  amount  and  rate  of  interest  as  the  Court  ^U 
think  fit.  If  the  Court  shall  be  of  a  contrary  opinion,  then  judg- 
ment as  in  the  case  of  a  nonsuit  is  to  be  entered. 

Watson,  for  the  plaintiffs,  was  stopped  by  the  Court,  who 
called  upon 

Mai-tin  y  for  the  defendants  : 

Two  questions  arise  here :  first,  what  is  the  liability  for  interest 
at  common  law;  and  secondly,  what  is  the  effect  of  the  slat. 
3  &  4  Will.  lY.  c.  42,  s.  28.  Now  it  is  submitted,  that  at  common 
law  no  interest  was  recoverable  upon  a  debt,  and  that  it  can  only 
be  given  upon  a  supposed  contract  in  respect  of  mercantile  debts. 
[  *247  ]  There  arQ  undoubtedly  conflicting  dicta  on  this  subject,  ^and  there 
have  been  cases  at  Nisi  Prius,  where  interest  has  been  given  upon 
debts  as  part  of  the  damages.  But  the  true  rule  is  that  laid  down  by 
HoLROYD,  J.,  in  Hi^gina  v.  Sargent  (i)  (which  was  an  action  of 
covenant  on  a  policy  of  insurance),  that  '*  unless  interest  be  pay- 
able by  the  consent  of  the  parties,  express,  or  implied  from  the 
usage  of  trade  (as  in  the  case  of  bills  of  exchange)  or  other  circom- 
stances,  it  is  not  due  by  common  law."  ...  He  says  further,  after 
referring  to  several  cases  to  that  effect — "  Independently  of  these 
authorities,  I  am  of  opinion,  upon  the  principles  of  the  conmiou 
law,  that  interest  is  not  payable  upon  a  sum  certain  payable  at  a 
given  day.  The  action  df  debt  was  the  specific  remedy  appro- 
priated by  the  common  law  for  the  recovery  of  a  sum  certain. 
Now  in  that  action  the  defendant  was  summoned  to  render  the 
debt,  or  show  cause  why  he  should  not  do  so.  The  payment  of  the 
debt  satisfied  the  summons,  and  was  an  answer  to  the  action.  If 
this,  therefore,  had  been  an  action  of  debt,  the  payment  of  the 
(1)  26  E.  R.  379  (2  B.  &  C.  348). 
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principal  sum  would  have  been  a  good  defence,  because  the  interest        Pbiob 
is  no  part  of  the  debt,  but  is  claimed  only  as  damages  resulting    thbGbbat 
from  the  non-payment  of  the  debt."    And  in  that  case  interest  was  kailwayCo 
held  not  to  be  recoverable.    Here,  moreover,  the  rule  applies,  that 
**  expressum  cessare  facit  taciturn;"  the  agreement  to  pay  interest 
up  to  a  certain  time  excludes  a  contract  to  pay  it  after  that  time. 

(Pabee,  B.  :  That  is  not  quite  true :  in  covenant  on  a  mortgage 
deed,  whereby  interest  is  payable  up  to  a  certain  time,  the  mort- 
gagee recovers  interest  beyond  that  time.) 

It  is  difficult,  at  all  events,  to  distinguish  between  a  covenant  to 
pay  money  on  the  ensuing  1st  of  January,  and  a  covenant,  as  in 
Higgitis  v.  Sargent^  to  pay  money  on  the  1st  of  Januai*y  after  the 
death  of  a  particular  person. 

(Platt,  B.  :  In  Page  v.  Neivvian  (i),  Lord  Tbntbrdbn  states  the 
rule  to  be,  that  interest  is  not  due  on  money  secured  by  *a  written       [  *248  ] 
instrument,  unless  it  appears  on  the  face  of  the  instrument  that 
interest  was  intended  to  be  paid,  or  unless  it  be  implied  from  the 
usage  of  trade.) 

Atkinson  v.  Joiies  (2)  is  the  only  case  in  which  it  is  expressly  stated 
•  that,  under  a  mortgage  deed  whereby  interest  is  payable  up  to  a 
certain  day,  interest  beyond  that  day  may  be  recovered  as  damages. 
Why  should  it  be  so  in  that  case,  more  than  in  the  case  of  any 
other  debt  payable  on  a  day  certain  ? 

(Pabke,  B.  :  Because  the  deed  shows  the  intention  of  the  parties, 
that  it  should  be  a  debt  bearing  interest.  The  case  of  Iliggins  v. 
Sargent  di£fers  from  the  present,  because  here  there  is  an  express 
contract  to  pay  interest  up  to  a  certain  day.) 

How  can  the  Court  imply  from  that  a  contract  to  pay  it  beyond 
that  day? 

(Parke,  B.  :  The  jury  give  it  as  damages  for  the  detention  of  the 
debt.    It  is  not  recoverable  as  interest  on  the  contract  itself. 

AiiDBRSON,  B. :  Surely  there  is  a  great  difference  between  giving 
interest  as  damages,  on  interest-bearing  money  or  the  contrary. 
If  the  money  be  employed  on  interest,  it  is  reasonable  to  suppose 
it  would  continue  to  be  so  employed.) 

(1)  33  E.R.  204  (9  B.  &  C.  378).  (2)  2  Ad.  &  El.  439. 
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It  would  be  reasonable  also,  on  that  principle,  to  give  it  in  every 
case  of  money  payable  on  a  given  day. 

(Parke,  £. :  And  therefore  the  recent  statute  has  enabled  the 
jury  to  take  an  equitable  view,  and  give  it  wherever  there  has  been 
a  notice  demanding  payment  of  interest  on  a  debt  payable  at  a 
given  day.) 

Parke,  B.  : 

This  is  substantially  a  mortgage.  The  constant  and  invariable 
practice  is  to  give  interest  by  way  of  damages  in  such  cases: 
Dickenson  v.  Han'ison  (i),  WatkinH  v.  Morgan  (2).  If  this  were 
simply  the  case  of  a  debenture  payable  on  the  Ist  of  January,  we 
should  then  have  to  consider  whether,  under  the  stat.  3  &  4  Will.  IV. 
*we,  as  a  jury,  should  give  interest ;  which  would  depend  on  what 
we  should  think  as  to  the  party  whose  duty  it  was  to  move 
towards  the  payment  of  the  money.  Hereafter,  if  the  Company 
wish  to  be  free  from  the  payment  of  accruing  interest,  they  most 
not  only  have  their  money  ready  on  the  day  mentioned  in  the 
debentures,  but  must  give  notice  to  the  creditor  of  their  intention 
to  pay.  Strictly,  they  must  tender  the  money,  but  this  would  not 
be  insisted  on.     There  must  be  judgment  for  the  plaintiffs. 

Alderson,  B.,  Bolfe,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  tlie  plaintiffs. 


1847. 
/««!.  16. 

[249] 


STKUTT   V.  MARY   FARLAE. 

(16  Meeson  &  Welsby,  249—261 ;  S.  C.  16  L.  J.  Ex.  84.) 

A.  having  recovered  a  judgment  for  280/.  against  B.,  agreed  with  C.  to 
forbeai'  to  sue  out  execution  on  the  judgment  until  a  certain  day,  in  cod- 
aideration  of  which  C.  agreed  that  he  would,  on  or  before  that  day,  erect  a 
substantial  house,  and  cause  a  lease  of  it  to  be  granted  to  A. ;  such  lease, 
when  granted,  to  be  in  satisfaction  of  the  judgment  In  an  action  for  the 
breach  of  this  agreemeat:  Held,  that  the  value  of  the  house  was  the 
measure  of  damages,  and  that  such  value  was  properly  estimated  at  the 
amount  of  the  judgment-debt. 

Assumpsit.  The  declaration  stated,  that  whereas  heretofore,  to 
mi,  on  &c.  the  plaintiff  had  recovered,  by  the  judgment  of  this 
Court,  the  sum  of  281/.  3$.  6d.  against  one  William  Farlar,  the 


(1)  18  R.  R.  711  (4  Price,  282). 


(2)  6  Car.  &  P.  661.    See  tiie  case* 
collected,  1  Saund.  201,  n.  (m). 
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plaintiff  promised  to  and  agreed  with  the  defendant,  that,  in  con-  Btbutt 
sideration  of  the  promise  of  the  defendant  thereinafter  mentioned,  farlak. 
he  the  plaintiff  would  forbear  to  sae  out  execution  against  the  said 
William  Farlar  upon  the  said  judgment  until  after  the  3rd  day  of 
December,  1845 :  and  thei*eupon  the  defendant  promised  that  he 
would,  on  or  before  the  said  drd  day  of  December,  erect  and  finish 
a  good  and  substantial  house,  and  would  cause  to  be  granted  to  the 
plaintiff  a  lease  of  the  same ;  and  that  if  the  defendant  did  erect  and 
finish  such  house  before  the  said  8rd  day  of  December,  and  cause 
isuch  lease  to  be  granted,  such  lease,  when  granted,  should  be  in  full 
satisfaction  "^and  discharge  of  such  judgment.  The  declaration  then  [  *250  ] 
alleged,  that  the  plaintiff  had  performed  the  said  agreement  on  his 
part,  that  he  was  ready  to  receive  the  said  lease,  and  that  he  requested 
the  defendant  to  build  the  said  house.  Breach,  that  the  defendant 
did  not,  on  or  before  the'  said  8rd  day  of  December,  build  the  said 
house,  and  cause  the  said  lease  to  be  granted,  whereby  the  plaintiff 
wab  likely  to  lose  the  amount  of  the  said  judgment,  &.G. 

Judgment  was  signed  against  the  defendant  for  \^ant  of  a  plea, 
and  a  writ  of  inquiry  was  executed  thereon,  before  the  Under-sheriff 
of  Middlesex.  Evidence  was  given  on  the  part  of  the  plaintiff,  that 
the  house,  if.it  had  been  built  according  to  the  defendant's  agree- 
ment, would  have  been  worth  from  280Z.  to  300/.  The  under-sheriff 
directed  the  jury,  that  the  plaintiff  was  entitled  to  recover,  by  way 
of  damages,  the  value  of  that  which  the  defendant  had  promised  to 
give  in  consideration  of  the  plaintiff's  forbearance  to  issue  execution. 
The  jury  gave  a  verdict  for  the  plaintiff,  damages  281/. 

Udall  now  moved  for  a  rule  to  show  cause  why  there  should 
not  be  a  new  assessment  of  damages,  on  the  ground  of  mis- 
direction : 

The  true  measure  of  damages  in  this  case  was  the  difference 
between  the  amount  of  the  judgment  and  the  value  of  the  house. 

(Pabke,  B.  :  The  value  of  the  judgment  is  281/. ;  therefore  that 
is  the  amount  to  be  paid,  because  the  defendant  has  agreed  to  be 
responsible  for  that  amount.  As  soon  as  the  defendant  pays  the 
damages,  the  plaintiff  will  be  bound  to  enter  up  satisfaction  on  the 
judgment.) 

It  is  a  contract  for  the  purchase  of  the  judgment.     It  is  as  if  the 
agreement  were,  that  on  the  performance  of  it  on  the  part  of  the 
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Steutt      defendant,  the  judgment  should  be  assigned  to  her.    It  is  like  a 
FauIab.      contract  for  the  purchase  of  land,  which  is  to  be  completed  by  a 
particular  day. 

(Pabke,  B.  :  It  is  nothing  like  a  purchase  of  the  debt.  The 
r  *25i  ]  consideration  is  the  forbearance  to  sue  out  ^execution  against  the 
original  debtor  for  a  considerable  time,  in  consideration  of  which 
the  defendant  undertakes  to  pay  the  debt.  She  agrees  to  purchase 
that  favour  to  the  original  defendant  at  the  price  of  the  lease  of  a 
house ;  and  she  has  got  all  that  she  bargained  for  as  the  considera- 
tion of  the  thing  she  was  to  do.  She  must  therefore  pay  the  price, 
and  place  the  plaintiff  in  the  same  situation  as  if  she  had  performed 
her  promise.  If  it  is  to  be  paid  in  money,  she  must  pay  it ;  if  by 
the  delivery  of  a  thing  of  ascertained  value,  that  value  is  the  measure 
of  damages.) 

The  question  is,  how   much  the  plaintiff  has   lost  by  the  non- 
performance of  the  contract. 

(Pabke,  B.  :  He  has  lost  that  which  you  engaged  to  give  him  in 
performance  of  the  contract.) 

If  the  original  debtor  is  solvent,  the  plaintiff  may,  notwithstanding 
this  verdict,  recover  the  whole  debt  against  him. 

(Parke,  B.  :  That  may  be :  whether  the  defendant  may  get  an 
assignment  of  the  judgment  debt  in  equity,  is  another  matter.) 

Per  CuRUM  (1), 

RtUe  refilled. 


1847.  HAENETT   and   Wife  v.   MAITLAND. 

Jan^         (16  Meeson  &  Welsby,  257—262 ;  S.  C.  4  Dowl.  &  L.  545 ;  16  L.  J.  Ex.  134.) 

[  *'2^7  ]  A  declaration  in  case  stated,  that  the  defendant  held  and  occupied  a 

messuage,  <&c.,  as  tenant  thereof  to  'the  plaintiff,  under  a  demise  thereof 
'  made  by  the  plaintiff  to  the  defendant,  by  i-eason  of  which  said  tenancy  it 
became  and  was  the  duty  of  the  defendant  to  manage  and  use  the  said 
tenements  in  a  tenant-like  and  proper  manner,  and  not  to  permit  or  commit 
waste  thereto ;  yet  the  defendant  did  not  manage  and  use  the  said  tene- 
ments in  a  tenant-like  and  proper  manner,  but  on  the  contrary  thereof, 
wrongfully  and  im justly  suffered  and  permitted  them  to  be  waste,  ruinous, 
&c.  for  want  of  tenantable  and  necessary  repairs :  Held  bod,  on  genenl 

(i)  Pollock,  C.  B.,  Parke,  B.,  Aldersox,  B.,  and  Rolfe,  B. 
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demurrer,  for  not  showing  that  the  defendant  was  more  than  a  tenant  at  Habnett 
will,  who  is  not  liable  to  an  action  for  permissive  waste.  «. 

Semble,  a  tenant  for  years  is  liable,  under  the  Statute  of  Gloucester,  Maitland. 
6  £dw.  I.  c.  5,  to  an  action  for  permissive  waste  (1). 

Case.  The  declaration  stated,  that  whereas  the  defendant  here- 
tofore, to  wit,  on  &c.,  held  and  occupied  a  certain  ^messuage,  [  *258  ] 
dwelling-house,  and  premises,  as  tenant  thereof  to  the  plaintiffs, 
under  a  demise  thereof  theretofore  made  by  the  plaintiffs  to  the 
defendant,  the  reversion  thereof  belonging  to  the  plaintiffs;  by 
reason  of  which  said  tenancy,  it  became  and  was  the  duty  of  the 
defendant,  during  all  the  time  aforesaid,  to  manage  and  use  the 
said  tenements  in  a  tenant-like  and  proper  manner,  and  not  to 
permit  or  commit  waste  thereto :  yet  the  defendant  did  not  nor 
would  manage  and  use  the  said  tenements  in  a  tenant-like  and 
proper  manner,  but,  on  the  contrary  thereof,  wrongfully  and 
unjustly  suffered  and  permitted  the  said  messuage,  dwelling-house, 
&c.  to  become,  be,  and  remain,  and  the  same  still  are,  waste,  ruinous, 
and  in  great  decay,  for  want  of  tenantable  and  necessary  repairs, 
and  for  want  of  being  managed  in  a  tenant-like  and  proper  manner. 

Demurrer  to  so  much  of  the  declaration  as  charges  that  the 
defendant  did  permit  waste,  and  the  grievances  therein  mentioned 
which  were  and  are  permissive  waste.     Joinder  in  demurrer. 

The  point  stated  for  argument  by  the  defendant  was,  that  under 
the  demise  as  stated  in  the  declaration,  the  defendant  was  not  by 
law  liable  for  permissive  waste. 

J.  Pitt  TayUn'  was  heard  in  support  of  the  demurrer,  in  last 
Michaelmas  Vacation  (Nov.  28) : 

This  declaration  discloses  nothing  from  which  it  can  be  inferred 
that  the  defendant  had  any  greater  interest  in  the  demised  premises 
than  that  of  a  tenant  at  will.  *  *  Now  no  action  for  permissive  [  259  ] 
waste  will  lie  against  a  mere  tenant  at  will.  Toniano  v.  Young  (2) 
is  an  authority  that  it  cannot  be  maintained  even  against  a  tenant 
from  year  to  year.  At  common  law,  no  action  in  the  nature  of  waste 
lay  by  landlord  against  tenant ;  the  right  of  action  is  founded  on 
the  Statutes  of  Marlebridge  and  Gloucester  :  Com.  Dig.  Waste,  (A  2) ; 
and  these  statutes  clearly  do  not  apply  to  the  case  of  a  tenant  at 
will.  Indeed,  it  may  be  doubted  whether  the  words  of  them  include 
permissive  waste  at  all.     There  are  some  old  authorities  that  they 

(1)  As  to  this  point  see  Davies  v.       274. — J.  G.  P. 
iMvies  (1888)  38  Ch.  D.  499,  57  L.  J.  Ch.  (2)  6  Car.  &  P.  8. 

109;J ;   Yellowhj  v.  Gower  (1855)  11  Ex. 
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Harhstt     do  :  see  2  Roll.  Abr.  828 ;  but  there  are  no  recent  deciaions  to  that 
Maitlakd.    eflfect. 

The  case  stood  over  until  this  day,  when  the  Court  called  upon 

BramiceU  to  support  the  declaration : 

This  is  a  general  demurrer  to  a  part  of  the  declaration,  on  the 
ground  of  ambiguity,  and  the  declaration  is  not  to  be  construed  bo 
unfavourably  against  the  plaintiff  as  if  it  were  on  special  demurrer : 
Becins  v.  Hulme  (i). 

(Parke,  B.  :  In  order  to  support  it,  you  must  make  out  that  even- 
tenant  is  liable  for  permissive  waste  ;  but  the  Statute  of  Gloucester 
applies  only  to  tenants  for  life  or  for  years.  Every  allegation  io 
this  declaration  might  be  satisfied  by  the  defendant's  being  a  tenant 
at  will,  in  the  strict  sense  of  the  term. 

Aldbrson,  B.:  In  truth,  this  is  in  the  nature  of  a  special 
demurrer ;  it  admits  that  the  words  used  in  the  declaration  are 
sufficient  to  justify  the  action  for  commissive  waste,  but  says  they 
are  not  sufficient  to  sustain  an  action  for  permissive  waste.) 

[  260  ]  *  *  It  must  be  taken  that  the  defendant  is  tenant  from  year 
to  year,  if  the  words  are  capable  of  that  construction.  Now  the 
statement  in  the  declaration  is  not  properly  a  description  of  a 
tenancy  at  will.  But,  further,  assuming  that  it  must  be  taken  to 
be  such,  it  is  not  open  to  the  defendant  to  say,  on  these  pleadmgs. 
that  an  action  for  permissive  waste  will  not  lie  ;  for,  by  demurring 
to  the  declaration,  which  states  that  it  became  and  was  the  duty  of 
the  defendant  to  manage  the  tenements  in  a  proper  and  tenant-like 
manner,  and  not  to  permit  waste,  the  defendant  has  admitted  the 
existence  of  such  a  tenancy  as  entailed  upon  him  that  obligation. 
The  proper  mode  of  raising  the  question  was  by  traversing  the 
holding  as  tenant  on  the  terms  alleged.  As  the  allegation  stands, 
it  is  merely  an  inartificial  statement  of  a  holding  on  those  terms : 
Ilallifax  V.  Chambers  (2). 

(Parke,  B.  :  It  is  not  an  allegation  of  a  holding  on  those  terms, 
but  a  general  allegation  that  he  held  as  tenant,  and  that  by  reason 
thereof  it  became  his  duty  not  to  permit  waste. 

Flatt,  B.  :  It  is  a  conclusion  of  law  from  the  allegation  of  a 
tenancy.) 

(1)  71  R.  K.  581  (15  M.  &  W.  97).  (2)  4  M.  &  W.  662. 
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ThirdlVy  an  action  for  permissive  waste  will  lie  against  a  tenant     Harkbtt 

from  year  to  year,  who  is  a  tenant  for  years  within  the  meaning  of    maitlakd. 

the  Statute  of  Gloacester :  2  Inst.  145 ;  Go.  Litt.  56,  57  a,  n.  (1) ; 

Countess  of  Shrewsbury's  case  (i)  ;  and  the  statute  extends  to  every 

kind  of  waste,  permissive  as  well  as  commissive.     There  are  some 

cases  which  appear  to  be  to  the  contrary,  but  which,  when  examined, 

are  not  so.     In  Gibson  v.  Wells  (2)^  the  defendant  was  no  more  than 

tenant  at  will.     In  Heme  v.  Benbow  (3),  the  acts  alleged  ^amounted       ^  *^^^  3 

to  mere  non-repair,  which  is  not  equivalent  to  permissive  waste ; 

and  the  same  observation  applies  to  Jones  v.  HUl  (4). 

J.  P.  Taylor,  in  reply : 

This  is  not  matter  of  form,  but  of  substance ;  and  if  so,  it  is 
properly  raised  by  general  demurrer.     *     ♦     ♦ 

Secondly,  a  tenant  from  year  to  year  is  not  liable  for  permissive 
waste.  The  Statutes  of  Marlebridge  and  Oloucester  have  no  applica- 
tion to  permissive  waste ;  the  words  of  the  former  are  "  qui  facient 
rastum ; "  and  the  latter  introduces  no  new  action  for  waste.  The 
cases,  too,  all  go  on  the  distinction  between  commissive  and  per- 
missive waste :  see  Co.  Litt.  57  a,  n.  (1) ;  Gibson  v.  TVeUs,  Heme  v. 
Benbatc,  Jones  v.  Hill,  Torriano  v.  Young,  Martin  v.  Gilham{6). 

(Parks,  B.  :  Then  do  you  say  that  the  liability  for  permissive 
waste  is  confined  to  tenants  by  the  curtesy  and  tenants  in  dower  ? 
because  there  is  nothing  that  makes  a  tenant  for  life  liable  for 
permissive  waste  but  the  Statute  of  Gloucester.  Your  argument  is 
against  the  authorities  in  2  Inst.  145,  and  2  Boll.  Abr.  828.  But 
upon  the  other  point  we  are  with  you.) 

Paake,  B.  : 

The  difficulty  is  to  call  this  an  ambiguous  ^statement-;  it  is  a  L  *262  ] 
defective  statement.  Supposing  an  action  were  brought  under  the 
authority  of  the  case  of  Ashby  v.  White  (6),  would  it  be  sufficient 
•  merely  to  say  that  the  plaintiff  was  tenant  of  lands  of  the  value  of 
forty  shillings  a  year?  The  truth  is,  therefore,  that  it  is  not  an 
ambiguous  statement,  but  no  statement  at  all  of  one  fact  which  is 
necessary  to  render  the  defendant  liable,  because  it  is  clear  that  if 
he  be  tenant  at  will  only,  he  is  not  liable. 

(1)  5  Co.  Bep.  13  b.  (4)  7  Taunt.  392 ;  1  Moore»  100. 

(2)  B  B.  R  801  (1  Bos.  &  P.  N.  B.  (5)  7  Ad.  &  EL  540. 

290).  (6)  1  Salk.  19  ;  2  Lord  Bay.  938. 

(3)  4  Taunt  764. 
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[r.b. 


Habnbtt 
Maitlavp. 


As  to  the  question,  whether  the  action  for  permissive  waste  lies 
against  a  tenant  for  years,  all  the  authorities  are  collected  in  the 
notes  to  Greene  v.  Cole,  in  2  Saund.  252,  where  it  is  stated  as  clear 
law,  that  at  common  law  the  action  only  lay  against  tenant  by  the 
curtesy,  tenant  in  dower,  or  guardian,  but  that  by  the  Statute  of 
Gloucester,  6  Edw.  I.  c.  5,  the  action  is  given  against  lessee  for  life 
or  years,  or  tenant  piir  auter  vie,  or  against  the  assignee  of  tenant 
for  life  or  years  for  waste  done  after  the  assignment.  The  same 
authorities  are  referred  to  in  Vol.  1,  p.  328  b,  where,  however,  it  is 
said  that  the  point  cannot  yet  be  considered  as  absolutely  settled. 
We  are  all  of  opinion,  however,  that  this  declaration  is  defective  on 
general  demurrer,  for  not  bringing  the  case  within  the  class  of 
persons  who  are  liable  for  permissive  waste,  for  want  of  an  averment 
that  the  defendant  was  tenant  for  life  or  years,  it  being  agreed  on 
all  hands  that  a  tenant  at  will  is  not  liable  for  permissive  wast€'. 
On  this  ground  there  will  be  judgment  for  the  defendant,  withont 
saying  anything  upon  the  other  point. 

Aldbrson,  B.,  Bolfe,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  defendant. 


1847. 
Jan.l]. 

[263] 


EEES  V.  FEANCIS  WATERS  and  Two  Others. 

(16  Meeson  &  Welsby,  263—272  ;  S.  C.  4  Dowl.  &  L.  567.) 

An  actiqn  of  trespass  brought  in  the  Court  of  Exchequer  by  a  plaintiif 
against  three  defendants,  and  all  matters  in  difference  between  the  Bai<i 
parties,  were  referred  by  order  of  Nisi  Prius  to  an  arbitrator,  a  verdict 
having  been  taken  for  the  plaintiff ;  and  by  another  like  order,  made  at  tb^ 
same  time,  an  action  of  replevin  brought  in  the  Court  of  Queen's  Bench, 
by  the  same  plaintiff  against  one  only  of  the  defendants,  was  also  referred 
to  the  same  arbitrator.  The  main  question  agitated  on  both  sides  wai*. 
whether  or  not  the  plaintiff  had,  in  1842,  become  tenant  to  that  party  wbi 
was  defendant  in  both  actions.  No  other  tenancy  was  ever  set  up.  or 
brought  into  question  before  the  arbitrator.  The  reference  of  the  replevin 
suit  was  first  proceeded  in,  and  the  evidence  taken  in  it  was,  by  consent, 
read  over  as  evidence  in  the  action  of  trespass.  The  arbitrator  awarded  in 
the  action  of  replevin,  that  the  plaintiff  had  good  cause  of  action  against 
the  defendant,  and  was  entitled  to  a  verdict.  In  the  action  of  trespass  he 
awarded  nothing  as  to  the  costs  of  the  action  of  replevin,  or  whether  at  tlh> 
date  of  the  order  of  reference  of  either  action  a  tenancy  of  the  plaintiff  to 
the  party,  who  was  defendant  in  both  actions,  existed :  Held,  that  the 
award  was  good,  these  matters,  if  in  difference,  not  having  been  brougrht 
before  the  arbitrator  at  the  hearings. 

The  arbitrator  had  the  power  of  a  Judge  at  Nisi  Prius.  He  did  not  awftrd 
execution,  but  ordered  the  damages  and  costs  to  be  paid  at  a  stated  time 
and  place.    That  part  of  the  award  was  held  void  pro  tanio^  as  surplusage. 

The  plaintiff  had  replevied  in  the  county  court,  but  on  the  sale  by  th»' 
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three  defendants  of  the  goods  replevied,  dropped  that  suit,  and  brought  the  Rmcs 

action  of  trespass  against  them :  Held,  that  as  the  proceeding  in  the  county  t. 

court  was  not  brought  before  the  arbitrator,  his  award  was  good,  though       wAfRRS. 
he  had  not  awarded  on  it. 

Whether,  on  a  reference  of  a  cause  and  "all  matters  in  difference 
between  the  said  parties,"  they  being  A.,  on  the  one  part,  and  B.,  C,  and 
D.,  on  the  other,  an  arbitrator  must  award  on  a  cause  and  matter  of 
drfferenoe  pending  between  A.  and  B.  only,  qu<gre. 

A  RULE  had  been  obtained  for  setting  aside  the  award  of  an 
arbitrator  in  this  case.  The  action  was  in  trespass,  with  a  plea  of 
Not  guilty  by  statute,  and  was  brought  for  trespasses  alleged  to 
have  been  committed  in  taking  the  plaintiff's  goods,  on  the  Slst 
March,  1B46,  by  way  of  distress  for  a  year's  rent  alleged  to 
1)6  due  on  the  25th  March,  1846 ;  and  it  stood  in  the  paper  of 
causes  for  trial  at  the  last  Summer  Assizes  for  Gloucestershire. 
Replevin  had  also  been  brought  in  the  county  court  by  the  plaintiff 
Hgainst  Waters  only,  for  the  same  distress.  The  proceedings  con- 
sisted of  the  usual  bond  for  a  return  of  the  goods,  precept  to 
replevy,  and  summons,  with  delivery  of  the  goods  accordingly  by 
the  bailiff  to  the  deputy  replevin-clerk  for  the  county,  on  the  part 
of  the  plaintiff.  The  defendants  having  proceeded  to  sell  the 
plaintiff's  goods,  notwithstanding  the  replevin  of  them  in  the  county 
court,  that  suit  was  abandoned,  and  the  action  of  trespass  was 
brought  and  referred  as  above.  An  action  of  replevin  in  the  Court 
of  Queen's  Bench  had  been  also  brought  by  the  plaintiff  against 
the  defendant  Francis  Waters  only,  for  *taking  goods  in  April,  1845,  [  '^^  ] 
by  way  of  distress  for  three  years'  rent  alleged  to  be  due  to  the 
latter  on  the  25th  March,  1845.  The  avowry  was  for  the  rent,  with 
the  single  plea  in  bar  non  tenuit,  and  the  case  stood  for  trial  at  the 
same  Assizes.  The  defendants  in  the  action  of  trespass  consented 
to  a  verdict  for  the  plaintiff  for  the  damages  in  the  declaration,  and 
40«.  costs,  subject  to  the  award  of  an  arbitrator,  to  whom  "  the  said 
cause  and  all  matters  in  difference  between  the  said  parties  "  were 
referred,  by  order  of  Nisi  Prius,  **  to  order  and  determine  what  he 
should  think  fit  to  be  done  by  them  respecting  the  matters  in 
dispute."  The  costs  of  the  cause  were  to  abide  the  event  and  deter- 
termination  of  the  award,  and  the  costs  of  the  reference  and  award 
were  to  be  in  the  discretion  of  the  arbitrator,  who  was  to  have  all 
the  powers  of  a  Judge  at  Nisi  Prius.  The  action  of  replevin 
brought  in  the  Court  of  Queen's  Bench  between  the  plaintiff  and 
the  defendant  Waters  only,  was  also  referred  at  the  same  time  to 
the  same  arbitrator,  but  by  a  separate  order  of  reference.  At  the 
hearings  before  him,  this  action  of  replevin  was  first  proceeded 
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Rkiw  with.  The  attorney  for  the  avowant  stated  that  he  shoald  prove  a 
watibbs.  tenancy  of  the  plaintiff  to  his  client,  Francis  Waters,  beginning  at 
Lady  Day,  1842,  and  called  witnesses  accordingly,  but  never  alleged 
or  proved  any  other  tenancy  whatever  between  the  plaintiff  and  de- 
fendant. The  plaintiff  denied  his  tenancy  to  the  defendant  Francis 
Waters,  and  set  up  a  tenancy  and  payment  of  rent  to  his  brother 
William  Waters.  No  award  in  that  action  was  set  forth  in  terms 
in  the  plaintiff's  affidavits  against  this  rule,  but  it  was  sworn  that 
the  arbitrator  awarded  in  that  action  that  the  plaintiff  had  good 
cause  of  action  against  the  defendant  Francis  Waters,  and  was 
entitled  to  a  verdict ;  thus  in  fact  disaffirming  the  existence  of  any 
tenancy  of  the  plaintiff  to  him,  prior  to  the  distress  for  the  rent 
alleged  to  be  due  to  the  defendant  on  the  25th  March,  1845.  The 
order  of  reference  of  the  action  of  trespass  was  next  brought  before 
{  •265  ]  *the  arbitrator,  and  the  plaintiff  offered  in  evidence  the  proceedings 
in  the  replevin  suit  in  the  Court  of  Queen's  Bench,  in  order  to  show 
the  three  defendants  to  be  trespassers  at  all  events,  the  plaintiff 
having  been  found  by  the  arbitrator  not  to  be  tenant  to  the  defendant 
Francis  Waters.  The  defendant  resisted  their  being  received  in 
evidence.  No  evidence  was  given  of  the  costs  in  the  replevin  snit 
in  the  Queen's  Bench,  and  the  main  question  brought  before  the 
arbitrator  on  this  hearing  was,  whether  the  plaintiff  had  become 
tenant  to  the  defendant  Francis  Waters,  in  March,  1842.  On  that 
head  no  witnesses  were  examined  for  the  defendants,  but  both 
parties  agreed  that  the  evidence  given  on  the  former  reference, 
which  included  that  of  the  defendant  Francis  Waters  himself, 
should  be  taken  into  consideration  by  the  arbitrator,  as  if  it  had 
been  again  given  in  the  action  of  trespass.  It  was  never  alleged 
for  the  three  defendants  that  the  plaintiff  became  tenant  to  the 
defendant,  Francis  Waters,  at  any  other  time  than  in  March,  1842, 
nor  was  the  arbitrator  ever  required  to  state  or  find  whether,  at  the 
date  of  the  order  of  reference  in  the  action  of  trespass,  a  tenancy 
in  fact  existed  between  the  plaintiff  and  the  defendant,  Francis 
Waters.  The  arbitrator  awarded  in  the  action  of  trespass,  that  the 
plaintiff  had  good  cause  of  action  against  the  defendants  in  the  said 
cause,  and  was  entitled  to  a  verdict  therein,  and  awarded  the 
damages  to  be  paid  by  the  said  defendants  to  the  said  plaintiff  in 
that  action  at  the  sum  of  70Z.,  and  ordered  the  damages  given  by 
the  said  verdict,  subject  to  the  award,  to  be  altered  and  reduced 
accordingly  to  the  said  sum  of  701. ;  and  also  that  the  three  defen- 
dants should  pay  that  sum  on  the  20th  October,  1846,  together  with 
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the  costs  of  the  action,  and  also  of  the  reference  and  award.     The        Rbbs 

award  then  recited,  that  whereas  the  trespasses  complained  of  in      WATices. 

the  declaration  in  the  action  were  committed  by  the  defendants 

under  a  colom:  of  distress  for  arrears  of  rent  alleged  to  be  due  and 

owing  by  *and  from  the  plaintiff  to  the  defendant  Waters,  but      [  •zee  ] 

which  the  plaintiff  wholly  denied,  the  arbitrator  awarded  that  no 

such  rent  was  or  is  due  from  the  plaintiff  to  the  defendant  Waters, 

and  that  the  said  distress  was  levied  upon  the  goods  and  chattels  of 

the  said  plaintiff  wrongfully  and  illegally.     The  affidavits  in  answer 

to  the  rule  stated,  that  the  actions  of   replevin  and  question  of 

tenancy  were  the  matters  in  dispute  between  the  parties  at  the  time 

of  making  the  order  of  reference  and  the  award,  and  were  distinctly 

brought  before  the  arbitrator,  and  submitted  to  him  at  the  hearing 

before  him.   Two  orders  of  reference  had  been  drawn  up  at  Nisi  Prius, 

the  second  applying  to  the  action  of  replevin  in  the  Queen's  Bench. 

The  rule  to  set  aside  the  award  in  the  action  of  trespass  had  been 

granted  on  four  grounds :    Isi,  That  the  arbitrator  had  exceeded 

his  authority  in  awarding  costs  and  damages    in  the  action  of 

trespass  to  be  paid  on  the  day  named ;  2nd,  That  he  had  omitted  to 

award  in  respect  of  the  proceedings  in  replevin  in  the  county  court ; 

8rd,  That  he  had  omitted  to  award  whether,  at  the  date  of  the 

order  of  reference,  a  tenancy  existed  between  the  plaintiff  and  the 

defendant  Francis  Waters ;  4th,  That  he  had  omitted  to  award  as 

to  the  action  of  replevin  pending  in  the  Court  of  Queen's  Bench 

between  the  plaintiff  and  the  defendant  Francis  Waters. 

Talfourd,  Serjt.,  and  Or  eaves  showed  cause : 

At  the  hearing  before  the  arbitrator,  it  was  in  fact  agreed  that  the 
arbitration  should  proceed  as  if  there  had  been  one  instead  of  two 
orders  of  reference. 

(Aldbkson,  B.  :  The  parties  may  have  agreed  that  the  two  awards, 
being  on  the  same  subject-matter,  should  be  considered  as  one 
award.  The  order  of  reference  should  have  referred  this  action  of 
trespass,  and  all  the  matters  in  difference  between  the  parties,  except 
the  action  of  replevin  in  the  Queen's  Bench,  and  then  should  have 
referred  that  action  to  the  same  arbitrator.) 

The  action  of  replevin  in  the  Queen's  Bench  was  brought  *for  the       [  •267  ) 
same  cause  of  action,  and  therefore  was  disposed  of  by  the  finding 
in  this  award  that  no  rent  was  due:  Jackson  v.  Yahsley  (i),  Salter 

(1)  5  B.  &  Aid.  S48. 
R.R. — YOL.  LXXIII,  82 
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Rees  v.  Yates  (i).  But  even  admitting  that,  on  an  order  of  reference  of 
Waters,  matters  in  difference  between  A.,  B.,  and  C,  an  arbitrator  must 
award  on  a  matter  in  difference  between  A.  and  B.  only,  no  case 
like  the  present  can  be  cited.  The  question  here  is,  what  was 
meant  to  be  referred  to  the  arbitrator.  The  two  actions  were 
referred  at  the  same  time,  and  it  was  not  intended  to  refer  them 
singly  or  separately.  Any  part  of  the  award  which  assumes  to 
reserve  a  power  over  differences  may  be  rejected,  without  invali- 
dating the  rest :  Manser  v.  Heaver  (2).  If  the  arbitrator  has 
exceeded  his  authority  as  to  costs,  that  does  not  invalidate  the 
award :  Aitcheson  v.  Cargey  (3),  The  tenancy  of  the  plaintiff  to 
the  defendant  Francis  Waters  is  disaffirmed  by  the  finding  of  the 
arbitrator,  that  no  rent  was  due.  [They  were  then  stopped  by  the 
Court.] 

Keating^  contra : 

The  matter  in  dispute  between  the  plaintiff  and  one  of  the 
defendants  should  have  been  adjudicated  on  specifically  in  this 
award.     *     ♦     ♦ 

[  268  ]  (Pollock,  C.  B.  :  This  reference  is  of  all  matters  in  difference 

between  the  parties,  viz.,  the  parties  named,  and  not  between 
those  parties  or  either,  of  them.  The  order  of  reference  between 
the  parties  means  those  parties  and  no  others.) 

[He  cited  Winter  v.  White  (4),  Athelstan  v.  Moon  (5),  Carter  t. 
Carter  (e),  and  Brooke's  Abridgment,  tit.  Arbitrament,  pi.  44.] 

[  269  ]  (Alderson,    B.  :    You    must  not   take  this  as  equivalent  to  a 

reference  of  one  cause  one  day  and  the  other  on  another ;  but  both 
causes  were  referred  on  the  same  day,  as  parts  of  one  reference^ 
though  by  two  orders.) 

The  mere  agreement  to  refer  another  action  cannot  affect  the 
arbitrator's  duty  on  this.  The  order  of  reference  and  award  in  the 
action  of  replevin  in  the  Court  of  Queen's  Bench  should  have  been 
brought  before  the  Court  in  terms,  and  not  in  portions  only. 

Pollock,  C.  B.  : 
I  am  of  opinion  that  we  ought  not  to  set  aside  this  award.    Four 

(1)  46  R.  R.  501  (2  M.  &  W.  67).      (4)  21  B.  E.  636  (1  Brod.  &  B.  So^i 

(2)  37  R.  R.  426  (3  B.  &  Aid.  295).     (5)  Oomyns,  Bep.  546. 

(3)  26  B.  R.  305  (2  Bing.  199).        (6)  1  Vem.  259. 
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objections  have  been  taken  to  it:  first,  that  the  arbitrator  has  &sn 
eseeeded  his  power  in  ordering  the  costs  to  be  paid  on  a  certain  waters. 
day,  and  at  a  certain  place.  That,  however,  I  consider  to  be  a 
matter  of  mere  surplusage.  The  second  objection  was,  that  the 
action  of  proceeding  in  the  county  court  has  not  been  determined  by 
the  award.  As  to  this,  and  the  fourth  objection,  which  was  ejmdem 
geneHa^  viz.  that  the  action  of  replevin  in  the  Queen's  Bench  has 
not  been  determined,  it  is  enough  to  say,  that  it  clearly  appears 
that  there  was  another  order  of  reference  of  the  suit  in  the 
Qneen's  Bench,  and  that  the  replevin  suit  in  the  county  court  had 
been  altogether  dropped  by  the  parties.  The  third  and  main  objec- 
tion was,  that  the  arbitrator  has  not  decided  whether  a  tenancy 
existed  between  the  plaintiff  and  one  of  the  defendants.  I  am  of 
opinion  that  that  matter  was  not  so  brought  before  the  arbitrator 
that  even  its  omission  from  his  award  would  vitiate  it.  I  am  of 
opinion  that  a  reference  of  ''  all  matters  in  difference  "  does  not 
mean  a  reference  of  all  possible  matters,  but  of  all  matters  which 
are  brought  before  the  arbitrator.  And  if  the  parties  omit  to  solicit 
his  attention  to  a  matter  not  being  one  of  the  questions  in  the  pro- 
ceedings themselves,  no  objection  can  *be  made  to  the  award  for  [  *270  ] 
not  adjudicating  on  it.  I  also  think  that  a  reference  under  an 
order  of  Nisi  Prius  of  "  all  matters  in  difference  between  the  said 
parties,"  involves  only  matters  in  difference  between  all  and  every 
of  those  parties,  and  does  not  include  matters  in  difference  between 
some  one  or  other,  or  any  of  them.  Nor  do  I  think  that  any 
authority  has  been  cited  which  shows  the  contrary,  or  that  it 
inclades  any  claim  of  any  one  or  more  of  the  defendants  or 
plaintiffs.  In  my  view  of  the  subject,  a  reference  so  worded  would 
not  include  the  parties  on  the  one  side,  and  any  one  else  on  the 
other,  for  such  matter  is  not  a  matter  in  difference  between  the 
plaintiffs  and  defendants.  The  cases  cited  may  all  be  explained  by 
the  particular  language  used  in  the  orders  of  reference.  Where,  as 
in  Winter  v.  Uniite,  the  parties  agree  by  their  own  act,  e.g.,  by 
bonds,  which  may  be  joint  and  several,  the  doctrine  of  the  three 
Judges,  which  is  there  pushed  to  an  extreme,  may  be  supported ; 
bat  where,  in  orders  of  reference  at  Nisi  Prius,  it  has  been 
sought  that  a  separate  award,  in  a  matter  not  affecting  all  and  every 
of  the  parties  shall  be  made,  the  words  "  or  any  or  either  of  them  " 
have  always  been  introduced ;  and  in  the  absence  of  those  words,  I 
think  the  order  of  reference  in  this  case  did  not  cover  matters  in 
difference  between  the  plaintiff  and   only  one  or  more  of  the 

82—2 
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Bkbs  defendants.  The  inconvenience  of  a  contrary  doctrine  would  be 
Watebs.  very  great,  as  the  arbitrator  might  go  on  to  an  award  in  a 
suit  in  which  some  one  or  more  of  the  parties  to  the  order  of 
reference  had  no  interest  at  all.  However,  I  entirely  agree  that 
the  award  ought  not  to  be  set  aside ;  because,  under  the  pa^ 
ticular  circumstances,  the  replevin  suit  must  be  considered  as 
excluded,  by  the  manner  in  which  the  parties  proceeded  before  the 
arbitrator. 

Pabke,  B.  : 

I  agree  with  the  Lord  Chief  Baron,  that  this  rule  must  be  dis- 
[  •271  ]       charged.    As  to  the  first  objection  *two  answers  have  been  given,— 
first,  that  the  arbitrator  had  all  the  powers  of  a  Judge,  and  might 
have  awarded  execution;  but  he  has  not  executed  that  aathority; 
secondly,  that  the  award,  as  to  the  payment  of  the  costs,  is  merely 
void  :  and  I  agree  with  that  answer.    The  next  question  is,  as  to 
the  proceedings  in  the  county  court ;  and  I  think  the  arbitrator 
ought  to  have  made  his  award  upon  that  matter,  if  brought  before 
him.     But  I  do  not  agree  with  the  Lord  Chief  Baron  as  to  there 
being  any  difference  between  the  act  of  a  court  and  that  of  parties 
in  referring  matters  in  difiEerence.    Many  authorities  show  that 
**  between  the  parties  "  means  between  the  parties  "  or  any  of  them/' 
At  all  events,  without  looking  at  the  authorities,  I  should  have  been 
disposed  to  say,  that  if  the  proceedings  in  the  county  court  had 
been  a  '*  matter  in  difference  "  in  the  sense  required,  the  arbitrator 
should  have  decided  it.     But  looking  at.  the  facts  which  occurred 
at  the  hearing,  it  is  perfectly  clear  that  such  was  not  the  case.  No 
evidence  of  the  costs  in  that  case  was  given,  and  the  reasonable 
conclusion  is,  that  that  matter  was  not  brought  forward  as  a  matter 
of  difference  between  the  parties.     The  principal  doubt  I  have  had 
is,  whether,  in  consequence  of  the  arbitrator's  omitting  to  decide  the 
suit  in  the  Court  of  Queen's  Bench,  the  award  is  bad.    Two  orders 
of  reference  were  improperly  drawn  up   by  the  officer,  aud  the 
question  is,  whether  it  was  a  condition  precedent  to  the  validitj  of 
this   award,    that    the    action  in    the  Court  of    Queen's   Beneh 
should    have    been    disposed   of   by  it.      But  when    I  look  at 
the  conduct   of   the  parties  to   this  reference,    there  is  ample 
evidence  to  show  that  they  meant  that  action   to  be  disposed 
of  by  the  other  award.    That  matter  was  first  gone  into,  and  then* 
when  the  next  case  came  on,  the  evidence  was  read.     Therein 
enough  to  show  that,  supposing  the  arbitrator  was  bound  to  decide 
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that  action  in  this  award,  the  parties  have  by  their  conduct  done        Bbm 
away  with  that  necessity.  Waters. 


Aldebson,  B.  : 

I  am  of  the  same  opinion.  The  award  of  ^costs  is  clearly  [  *27S  ] 
surplusage  pro  tanto.  The  second  and  third  points  were  never 
specifically  brought  before  the  arbitrator.  As  to  the  last  point,  I 
am  not  prepared  to  say  that  the  action  of  replevin  in  the  Court  of 
Queen's  Bench  was  not  a  matter  in  difference,  but  as  the  parties  by 
their  conduct  at  the  reference  have  waived  the  point,  they  cannot 
now  take  the  objection. 

PlATT,  B. : 

That  part  of  the  award  which  regards  the  costs  is  merely  excess. 
With  regard  to  the  two  next  points,  I  was  a  good  deal  impressed  by 
Mr.  Greaves's  argument.  This  order  of  reference  is  merely  by  the 
agreement  of  the  parties,  and  you  must  therefore  look  to  their 
conduct  before  the  arbitrators.  Now  that  conduct  seems  to  me  to 
dispose  of  all  the  other  objections  raised  against  this  award.  No 
distinct  claim  was  set  up  as  to  the  replevin  in  the  county  court, 
whilst,  with  regard  to  the  tenancy,  no  one  can  shut  his  eyes  to  the 
fact  that  the  issue  in  the  replevin  suit  must  decide  it,  for  it  goes  to 
the  very  root  of  that  action.  Unless  the  arbitrator  was  called  on 
to  decide  that  question  as  a  separate  matter  in  difference,  he  could 
hardly  be  said  to  be  bound  to  decide  it.  With  regard  to  the  last 
question,  it  is  idle  to  say  that  the  conduct  of  the  parties  did  not 
take  away  from  the  arbitrator  the  obligation  of  deciding  the  ques- 
tion involved  in  it.  If  five  or  six  matters  more  were  brought 
before  him,  of  which  some  were  withdrawn,  he  would  not  be  bound 
to  decide  the  latter. 

Rule  dUckarqed. 
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1W7.  WHITFIELD   v.  BEAND. 

•''!!!ll.^*  (16  Meeson  &  Welsby.  282—288 ;  S.  0.  16  L.  J.  Ex.  103.) 

[  ^^  3  Books  depoBited  by  the  owner  with  a  bookseller,  kept  by  him  as  part  of 

hin  general  stock,  and  sold  by  him  on  commission,  do  not,  on  his  bank- 
ruptcy, pass  to  his  assignees,  as  being  in  his  *' possession,  order,  or 
dispositioD,"  as  reputed  owner  within  6  Geo.  IV.  c.  16,  s.  72  (1). 

The  fact  that  a  party  has  agreed  to  sell  goods  on  commission,  may  be 
proved  by  oral  evidence,  though  the  terms  as  to  its  payment  have  been 
reduced  into  writing. 

Tboyeb  for  books.  Pleas,  first,  Not  guilty ;  second,  not  possessed. 
Issues  thereon.  At  the  trial,  before  Pollock,  G.  fi.,  at  the  sittings 
at  Guildhall  after  last  Term,  it  appeared  that  the  plaintiff  was  a 
surgeon,  the  author  of  a  work  called  '*  Tight  Lacing  and  its  Conse- 
quences ; "  and  the  defendant  the  trade  assignee  of  a  bankrapt 
bookseller,  named  Cunningham.  The  action  was  brought  to 
recover  damages  for  the  sale  of  a  number  of  copies  of  the 
plaintiff's  work,  by  order  of  the  defendant,  after  the  bankruptcy. 
Cunningham,  before  his  bankruptcy,  had  a  bookseller's  shop  in  the 
Strand,  and  had  received  from  the  plaintiff  1,500  copies  of  his 
work,  to  be  sold  by  commission.  These  copies  were  placed  by  him 
on  his  premises,  among  the  rest  of  his  stock  in  trade,  without  any 
distinction  respecting  them ;  at  his  bankruptcy  he  had  sold  200 
copies,  some  over  the  counter  and  some  to  other  booksellers.  A 
fiat  in  bankruptcy  issued  against  Cunningham  on  the  5th  November, 
1846,  and  his  stock  in  trade,  including  the  remaining  copies  of  the 
plaintiff's  work,  was  seized  and  sold  by  the  defendant's  order. 

It  was  shown  to  be  part  of  a  bookseller's  trade  to  sell  books  by 
commission.  The  bankrupt  had  objected  to  the  sale  of  the  books 
[  •2SS  ]  by  the  defendant,  saying  they  were  the  plaintiff's  *property.  The 
plaintiff's  counsel  asked  the  bankrupt,  first,  whether  the  books 
were  put  into  his  hands  as  his  own,  or  as  the  plaintiff's ;  he  said 
as  the  plaintiff's.  He  was  then  asked  whether  he  had  agreed  with 
the  plaintiff  to  sell  the  work  at  10  per  cent,  commission.  He  said 
he  had.  It  was  then  objected  for  the  defendant,  that  the  terms  of 
the  agreement  between  the  plaintiff  and  defendant  for  the  sale  of 
the  books  were  in  writing,  viz.  in  a  letter  from  the  bankrupt  to 
the  plaintiff,  which  should  be  produced.    It  was  not  produced. 

The  defendant's  counsel  contended,  that  the  books  had  been  in 

the  *'  possession,  order,  or  disposition  "  of  the  bankrupt  at  the 

time  of    his  bankruptcy,   within    6  Geo.  IV.   c.  16,  s.  72,  and 

had  accordingly  passed  to  his  assignee,  so  that  the  plaintiff  ought 

(1)  See  now  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  44.— J.  0.  P- 
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to  be  nonsuited.     The  Lord  Chief  Baron  declined  to  nonsuit,  but    Whitfield 
gave  leave  to  the  defendant  to  move  to  enter  a  nonsuit  or  a  verdict,       brand. 
if  necessary.    Verdict  for  the  plainti£f. 

Bagley  now  moved  pursuant  to  the  leave  reserved  : 

The  first  question  is,  whether  the  parol  evidence  was  properly 
received  ;  whether  there  appeared  to  be  evidence  in  writing  of  the 
terms  of  dealing  between  plaintiff  and  the  bankrupt. 

(Pollock,  G.  B.  :  The  objection  that  the  terms  of  sale  had  been 
reduced  into  writing,  was  not  taken  until  after  the  bankrupt  had 
answered  the  question  now  objected  to.  The  objection,  therefore, 
came  too  late.  The  case  resembles  that  of  a  tenant,  who,  though 
holding  under  a  written  agreement  not  produced,  may  be  asked 
whether  he  is  a  tenant  of  the  premises,  and  what  is  his  rent,  at 
least  before  it  appears  that  a  written  agreement  as  to  the  holding 
was  entered  into.) 

Secondly,  when  the  Jiat  issued,  *the  bankrupt  had  the  books  in  his  [  •284  ] 
possession  by  the  plaintiff's  consent,  and  therefore  at  that  time  was 
either  the  reputed  owner  of  them,  or  had  taken  upon  him  the  sale, 
alteration,  or  disposition  of  them  as  owner,  within  6  Geo.  lY. 
c.  16,  s.  72,  so  as  to  entitle  his  assignee  to  sell  under  the  Jiut  In 
Haim  V.  Baker  (i).  Lord  Ellbnbokough  said,  "  The  true  object  of 
the  statute  21  Jac.  I.  c.  19,  ss.  10,  11,  was  to  make  the  reputed 
ownership  of  goods  and  chattels  in  the  possession  of  bankrupts  at 
the  time  of  their  bankruptcy,  the  real  ownership  of  such  goods  and 
chattels,  and  to  subject  them  to  all  the  debts  of  the  bankrupt ; 
considering  that  such  reputed  ownership  would  draw  after  it  the 
real  sale,  order,  alteration,  and  disposition  of  the  goods." 

(Parke,  B.  :  That  case  was  one  respecting  trade  fixtures  of 
bankrupt  distillers,  and  is  different  from  the  present.  At  the  time 
of  Cunningham's  bankruptcy,  these  books  were  in  his  possession 
as  a  factor  for  sale.  Did  the  bankrupt,  having  a  bare  authority  to 
sell,  take  the  ownership  of  the  goods  with  the  consent  of  the  actual 
proprietor  ?) 

Except  in  the  particular  trades  of  warehousemen  and  factors,  who 
are  known  to  sell  goods  which  are  not  their  own,  no  person  is  to 
suppose  that  a  trader  is  not  the  owner  of  all  the  goods  on  his 

(I)  9B.  R.  541  (9  East,  215). 
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Wbithbld    premises.    These  books  were  in  possession  of  the  bankrupt  at  the 
BBAin>.      tinie  of  his  bankruptcy,  at  all  events  on  sale  or  return. 

(Parse,  B.  :  He  had  them  not  as  owner,  or  on  sale  and  return, 
but  as  factor.  No  false  colours  are  held  out,  or  false  credit 
obtained,  by  a  trader's  possession  of  goods  as  factor,  any  more  than 
by  his  holding  goods  as  trustee,  which  goods  so  held  would  not 
pass  to  his  assignees.) 

Lawrence,  J.,  says,  in  Hoj-^i  v.  Baker,  "  The  question  in  these  cases 
(as  was  observed  by  Mr.  Justice  Buller,  in  Walker  v.  Bumell  (i)), 
[  ^^6  ]  is  rather  a  question  of  fact  *than  of  law ;  and  therefore  it  seems 
more  proper  in  such  cases  to  leave  it  to  the  jury  to  say  whether, 
under  the  circumstances,  the  bankrupt  had  the  reputed  ownership 
of  the  goods  at  the  time,  for  if  the  true  owner  suffers  a  trader  to 
have  the  reputed  ownership  of  goods  left  in  his  possession,  and  be 
become  bankrupt,  the  statute  says  that  the  property  shall  go  to  his 
assignees." 

(Parke,  B.  :  Credit  is  rarely  now  given  to  a  man  on  the  faith  of  bis 
possession  of  goods  in  his  house  (2),  but  on  his  character  for  Bolvencv. 

Platt,  B.  :  Here  the  bankrupt  was  a  mere  agent  for  sale. 
Would  all  the  goods  sent  to  an  auctioneer's  rooms  for  sale  pass 
to  his  assignees?) 

Parke,  B.  : 

No  rule  can  be  granted  in  this  case.  By  sect  11  of  21  Jac.  L 
c.  19,  a  reputed  ownership  was  constituted  by  the  bankrupt's  having, 
by  consent  of  the  true  owner,  the  goods  in  his  possession,  order,  and 
disposition.  This  enactment  is  incorporated  in  stat.  6  Geo.  IV. 
c.  16,  s.  72,  which  agrees  with  it  in  other  particulars,  except 
that,  by  the  substituting  *'  or  "  for  **  and,"  the  present  enactment 
stands  *'  possession,  order,  or  disposition  "  (a).  The  first  question, 
whether  the  oral  evidence  was  properly  received,  though  the  terms 
of  agreement  between  the  plaintiff  and  defendant  had  been  reduced 
into  writing,  depends  on  the  time  when  the  objection  to  its  admissi- 
bility was  taken.  On  that  subject,  it  is  sufficient  to  say  that  the 
Lord  Chief  Baron's  note  shows  that  it  was  not  taken  till  after 

(1)  1  R.  R.  714  (Doug.  317).  (3)  So  too  in  b.  44  of  the  Bank- 

(2)  See  Lingham  v.  Bi(jgs,  1  Bos.  &      ruptcy  Act,  1883.--J.  G.  P. 
P.  82,  88. 
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the  witness  had  given  the  answers  admitting  that  he  had  books  for  Whitfibld 
sale  as  agent  to  the  plaintifif.  That  was  too  late.  As  to  the  other  brand. 
point,  it  is  notoriously  the  practice  of  booksellers  to  sell  books 
received  by  them  to  be  sold  by  them  on  commission.  That  would 
rebut  the  inference  that  the  defendant  held  these  particular  goods 
as  owner.  But  had  there  been  no  such  evidence,  I  should  not 
think  that  these  books  ^passed  to  the  assignee,  as  it  is  well  known  [  *286  ] 
that  booksellers  act  also  in  the  capacity  of  factors.  It  appears  to 
me  that,  in  this  case,  the  bankrupt  received  the  deposit  of  the 
books  in  question,  not  as  owner,  but  as  factor,  and  as  such  he  had 
possession,  but  with  authority  to  sell ;  and  that  is  enough  to  take  it 
out  of  the  statute.  It  was  said,  that  as  he  was  not  shown  by  the 
plaintiff  to  have  been  known  to  the  world  to  be  such  factor,  the 
books  would  pass  to  his  assignees  in  respect  of  his  reputed  owner- 
ship ;  but  that  is  not  so ;  for,  if  booksellers  sometimes  act  as 
factors,  and  it  is  part  of  their  business  to  sell  books  of  which  they 
are  not  the  owners,  no  one  had  a  right  to  presume  these  books  to 
be  his  own,  without  inquiring  how  the  case  really  stood.  Besides, 
as  to  the  necessity  of  notoriety,  there  was  enough  evidence  here  to 
show  that  all  persons  interested  were  put  upon  inquiring  whether 
the  defendant  .held  the  books  as  factor  or  owner.  The  question  of 
reputed  ownership  does  not  arise  on  these  facts.  In  a  very  early 
case  on  the  bankrupt  laws,  M<ice  v.  Cadell  (]),  it  was  held  that  the 
Stat.  21  Jac.  I.  c.  19,  s.  11,  did  not  extend  to  the  case  of  factors, 
who  have  the  possession  of  other  men's  goods  merely  as  trustees, 
or  under  a  bare  authority  to  sell  for  the  use  of  their  principal. 
''*  The  goods  must  be  such  as  the  party  suffers  the  trader  to  sell  as 
his  own."  A  luminous  exposition,  by  Lord  Bbdesdale,  of  the 
corresponding  Irish  Act,  11  &.12  Geo.  III.  c.  8,  s.  9,  will  be  found 
in  Joy  V.  Campbell  (2).  Lord  Eedbsdale  there  says :  "  That  clause 
refers  to  chattels  in  the  possession  of  the  bankrupt,  '  in  his  order 
and  disposition,  with  consent  of  the  true  owner.'  That  means 
where  '  the  possession,  order,  and  disposition '  is  in  a  person  who 
is  not  the  owner,  to  whom  they  do  not  properly  belong,  and  who 
ought  not  to  have  them,  but  whom  the  owner  permits  uncon- 
sciously, as  the  Act  supposes,  to  have  such  order  and  disposition. 
The  object  was  to  prevent  deceit  by  a  trader  from  *his  visible  [  *SS7  ] 
possession  of  property  to  which  he  was  not  entitled ;  but,  in  the 
construction  of  the  Act,  the  nature  of  the  possession  has  always 

(1)  Cowp.  232.  (2)  1  Sch.  &  Lef.  328,  336,  9  B.  B. 

39,  44. 
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Whitfikld  been  considered,  and  the  words  have  been  construed  to  mean 
Bband.  possession  of  the  goods  of  another,  with  the  consent  of  the  trae 
owner.  Now,  who  was  the  true  owner  of  the  property  after  the 
death  of  Williams  ?  The  true  owner  was  Thomas,  subject  to  the 
payment  of  the  debts  and  legacies  of  Williams.  Thomas  was  the 
acting  executor  and  residuary  legatee,  and  the  possession  was, 
therefore,  according  to  his  right,  but  was,  as  against  him,  charge- 
able in  favour  of  creditors  and  legatees,  the  creditors  having  a 
right  to  charge  at  law  or  in  equity,  the  legatees  in  equity  only.  In 
all  those  cases  in  which  that  elause  in  the  Act  has  been  permitted 
to  have  the  effect  of  divesting  the  right  in  the  person  who  had  a 
right  to  the  property,  the  nature  of  the  possession  has  always  been 
considered,  and  whether  it  was  according  to  right."  Here  the 
plaintiff  was  the  owner  of  the  books,  which,  before  the  bankruptcy, 
he  put  into  the  hands  of  the  bankrupt  for  sale.  The  defendant 
having  sold  them,  it  was  for  him  to  divest  that  ownership  of  the 
plaintiff,  by  showing  it  to  have  passed  to  himself  as  assignee, 
under  sect.  72  of  6  Geo.  IV.  c.  16.  The  plaintiff  having  begun  bj 
proving  his  prior  title,  the  onm  was  on  the  defendant  to  cut  it 
down,  by  proving  the  bankrupt  to  have  been  reputed  owner  within 
the  statute.  But,  as  the  books  were  put  into  the  bankrupt's  hands 
for  sale,  the  case  was  one  of  principal  and  factor.  Besides,  it  was 
well  known  in  the  particular  trade,  that  goods  are  held  on  com- 
mission for  sale  on  account  of  their  owners. 

Platt,  B.  : 

I  am  of  the  same  opinion.  It  is  notorious  that  booksellers  carry 
on  business  as  factors,  which  excludes  all  presumption  that  the 
books  held  by  the  bankrupt  were  held  by  him  as  their  owner.  I  also 
think  that  the  fact  of  sale  by  commission  may  be  proved  by  parol, 
[  •288  ]  though  the  *terms  of  it  were  also  stated  in  writing.  It  is  like 
giving  oral  proof  of  the  fact  of  payment  of  money  qua  rent,  though 
the  tenancy  was  created  by  lease  or  agreement  in  writing. 

Pollock,  C.  B.  : 

I  am  of  the  same  opinion.  The  evidence  left  no  doubt  that 
publishers  were  in  the  habit  of  selling  on  commission,  which  brought 
the  case  within  that  class  of  decisions  (of  which  Mace  v.  Caddl  is 
one)  which  settled  that  bankers,  factors,  brokers,  and  others 
similarly  situated,  are  not  within  that  part  of  the  statutes  of  bank- 
ruptcy which  relates  to  reputed  ownership.     That  case  has  in  all 
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times  been  upheld.    As  soon  as  it  appears  to  be  a  branch  of  a  party's    nvhitfield 

business  to  sell  the  goods  of  others  on  commission,  that  establishes       bra'vd. 

him  to  be  a  factor.     As  to  the  question  of  evidence,  I  think  that 

the  fact  of  the  relation  existing  between  the  bankrupt  and  the 

plaintiff  might  be  proved  without  producing  the  letter,  though,  had 

it  been  necessary  to  prove  the  terms  of  that  relation,  they  could  only 

have  been  proved  by  the  letter.     But  here  no  objection  was  made 

till  the  terms  of  the  deposit  were  inquired  into ;  for  it  had  been 

already  proved  that  they  were  in  the  hands  of  the  bankrupt  for  sale 

on  commission.     I  do  not  think,  however,  that  production  of  the 

letter  was  the  only  mode  of  proving  the  relation  of  the  parties  to  be 

principal  and  factor.    I  think  a  witness  might  have  been  allowed  to 

prove  the  fact,  that  he  held  the  goods  as  factor,  though,  if  it  had 

been  necessary  to  inquire  as  to  the  terms  of  that  holding,  and  they 

were  in  writing,  it  could  only  be  proved  by  producing  the  document 

itself.    Again,  where  goods  are  pawned,  the  pawnbroker  may  prove 

that  fact,  without  producing  the  duplicate  showing  the  money  which 

was  advanced. 

Ride  refused. 

WALKER  V.  NU8SEY  (1).  iw7. 

(16  Meeson  &  Welsbj-,  302—307  ;  S.  C.  16  L.  J.  Ex.  120.)  

r  302  1 
Debt  for  goods  sold  and  delivered.     Pleas,  never  indebted  and  set-off.         ^        -* 

Plaintiff  owed  defendant  a  debt,  and  while  it  remained  due  sold  him  goods 
by  sample  to  a  larger  amount,  and  exceeding  10/.,  without  note  or  memo- 
randum in  writing  of  the  bargain  for  sale.  Part  of  that  bargain  was,  that 
the  debt  due  from  plaintiff  was  to  go  in  part  payment  by  defendant  to  him, 
but  no  actual  payment  of  money  was  made  by  either,  nor  was  any  receipt 
given  by  defendant  for  plaintiff's  debt  to  him.  The  goods  were  supplied  to 
defendant,  who  returned  them  as  inferior  to  sample,  and  the  jury  found 
that  he  had  never  accepted  them.  Verdict  for  defendant :  Held,  on  motion 
for  a  new  trial,  that  nothing  had  been  given  in  earnest  to  bind  the  bargain, 
or  in  part  of  payment,  within  29  Car.  II.  c.  3,  s.  17,  so  as  to  make  the  contract 
binding  on  the  buyer. 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated. 
Pleas :  1st,  never  indebted ;  2nd,  a  set-oflf  for  goods  sold  and 
delivered,  and  on  an  account  stated.  Issues  thereon.  At  the  trial, 
before  the  Under-sheriff  of  Yorkshire,  it  appeared  that,  the  defen- 
dant having  sold  goods  to  the  plaintiff  to  the  amount  of  42.  148.  lid,, 
the  defendant,  on  a  subsequent  occasion,  bought  of  him  a  lot  of 
leather,  of  two  sorts,   by  sample.     It  was  then  verbally  agreed 

(1)  Followed  in  Norton  v.  DuvisMt,      now  the  Sale  of  Gt)ods  Act,  1893  (56  & 
[1899]  1  a  B.  401,  68  L.  J.  Q.  B.  265,      57  Vict.  c.  71),  s.  4  (1).— J.  G.  P. 
C.  A.    For  29  Car.  II.  c.  3,  s.  17,  see 
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Walkeb      between  them,  that  the  41.  14«.  Ud.  due  to  the  defendant  should  go 
Nu^EY       ^  P&^^  pajrment  by  him  to  the  plaintiff  for  the  leather.    Next  day 
the  plaintiff  sent  in  the  goods  to  the  defendant,  with  this  invoice : 

"  Halifax,  Oct.  14th,  1846, 
**  Mr.  William  Nussey,  bought  of  Thomas  Walker. 

£  8.  d 
Dressed  hide  bellies,  287  at  9d.  .  10  15  8 
Insole,  376  at  6i 10    8     8 


20  18  11 
By  your  account  against  me    .         .  .       4  14  11" 

The  defendant  returned  the  goods  within  two  days  as  inferior  to 
sample,  and  wrote  to  the  plaintiff  to  pay  him  the  4Z.  14«.  lid.  The 
plaintiff  refused  to  receive  the  goods,  and  brought  this  action,  stating, 
in  his  particulars  of  demand,  that  the  action  was  brought  to  recover 
the  sum  of  161.  4«.,  as  the  ''  balance  of  the  following  account,'* 
(setting  out  the  above  invoice). 

The  under-sheriff  ruled,  that  there  was  nothing  to  show  that  the 
4/.  14a.  lid.  had  been  given  by  the  defendant  in  earnest,  or  part  of 
payment,  under  29  Car.  II.  c.  8,  s.  17,  and  left  nothing  to  the  jury, 
[  *30S  J  except  on  the  point  of  acceptance  *of  the  goods  by  the  defendant, 
directing  them  to  find  for  him  if  they  thought  he  returned  the  goods 
in  a  reasonable  time,  without  taking  to  them.  The  jury  found 
a  verdict  for  the  defendant  on  both  issues. 

Addison  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction : 

By  29  Car.  II.  c.  8,  s.  17,  "  no  contract  for  the  sale  of  any  goods, 
wares,  and  merchandises  for  the  price  of  lOZ.  sterling,  or  upwards, 
shall  be  allowed  to  be  good,  except  the  buyer  shall  accept  part  of 
the  goods  so  sold,  and  actually  receive  the  same,  or  give  something 
in  earnest  to  bind  the  bargain,  or  in  part  of  payment,  or  that  some 
note  or  memorandum  in  writing  of  the  said  bargain  be  made  and 
signed  by  the  parties  to  be  charged  by  such  contract,  or  their  agents 
thereunto  lawfully  authorised."  This  transaction  amounted  to  an 
agreement  that,  on  the  defendant's  purchasing  the  leather,  the 
4/.  148.  Ud.  before  then  due  to  him  from  the  plaintiff,  was  to  be  a 
part  of  the  purchase-money  accruing  due  to  him.  That  agreement 
enured,  therefore,  to  take  this  case  out  of  the  statute,  as  part 
payment  within  sect.  17. 
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(Pabke,  B.  :  When  was  the  plaintiff 'sdebt  to  the  defendant  satisfied,  Walkbb 
so  as  to  be  the  subject  of  a  plea  of  payment,  had  the  defendant  sued  nu^jst. 
him  ?  The  leather  was  to  be  delivered  by  the  plaintiff  and  taken  by 
the  defendant  in  satisfaction  of  the  U.  14s.  lid.  due  from  the 
plaintiff  to  the  defendant,  and  the  rest  of  it  was  to  be  paid  for  by 
the  defendant.  Was  not  the  contract  prospective,  and  the  plaintiff's 
debt  to  the  defendant  only  eventually  extinguished,  in  case  of  the 
defendant's  acceptance  of  the  leather  subsequently  sent  to  him  by 
the  plaintiff?) 

The  under-sheriff  merely  left  the  question  of  acceptance  to  the  jury. 

But  in  Hart  v.  Nash  (i),  where  the  holder  ♦of  a  bill  agreed  with  the       [  •S04  ] 

party  liable  to  pay  it,  that,  till  he  could  pay  it,  he  should  supply  the 

holder  with  hats,  and  that  they  should  be  ''  paid  on  account ;  "  the 

Court  held  that  the  delivery  and  receipt  of  the  hats  under  that 

agreement  was  ''  part  payment  "  within  the  Statute  of  Limitations, 

9  Geo.  IV.  c.  14. 

(Alderson,  B.  :  There  the  supply  of  hats  by  the  defendant,  in 
part  payment,  was  subsequent  to  the  agreement,  which  is  very 
different.  The  words  of  section  17  are  not, ''  except  the  buyer  shall 
have  accepted,"  but  "  except  the  buyer  shall  accept,"  part  of  the 
goods  so  sold,  and  actually  receive  the  same,r-that  is,  at  the  time 
of  the  bargain  made.) 

It  was  not  necessary  that  the  money  should  have  been  paid  by  the 
plaintiff,  in  order  to  be  repaid  by  the  defendant  in  part  payment  for 
his  purchase ;  for,  from  the  moment  of  the  agreement,  the  defen- 
dant's goods  became  part  payment  of  those  agreed  to  be  delivered  to 
him  by  the  plaintiff,  and  the  defendant  had  no  longer  any  cause  of 
action  against  the  plaintiff. 

(Platt,  B.  :  You  rely  on  part  of  the  contract  itself  as  being  part 
performance  of  it.) 

Pollock,  C.  B.  : 

I  think  no  rule  ought  to  be  granted.     The  plaintiff  sues  for  goods 

sold  and  delivered  by  him,  to  the  defendant,  above  lOZ.  in  value, 

and  it  was  admitted  that  the  defendant  had  previously  sold  him 

goods  for  41.  lis,  lid.    On  the  new  dealing  between  them  the 

agreement  was,  that  that  sum  should  be  taken  as  part  pajnment  by 

(1)  41 B.  B.  732  (2  Cr.  M.  &  B.  337 ;  Stephens,  43  B.  B.  306  (4  Ad.  &  El. 
5  Tyr.   956),   acted  on  in  Hooper  v.      71). 
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Walkbb  the  defendant,  and  that  he  should  only  pay  the  plaintiff  the  difference 
Nu^KY.  between  that  sum  and  the  amount  of  the  goods  bought  from  him. 
This  contract  was  verbal ;  but  it  is  argued  that  the  4Z.  14«.  lid.  was 
a  part  payment  by  the  defendant,  so  as  to  take  the  case  out  of  the 
Statute  of  Frauds.  But  I  think  it  was  not.  Here  there  was  nothing 
but  one  contract,  whereas  the  statute  requires  a  contract,  and,  if  it 
be  not  in  writing,  something  besides.  The  question  here  is,  whether 
what  took  place  amounted  to  a  giving  of  earnest  or  in  part  of  pay- 
ment at  the  time  of  the  bargain,  the  goods  bought  by  the  defendant 
[  ^306  1  not  having  been  then  delivered  to  him  by  *the  plaintiff  (i).  Nothing 
turns  on  the  effect  of  their  subsequent  delivery.  Had  these  parties 
positively  agreed  to  extinguish  the  debt  of  41.  odd,  and  receive  the 
plaintiff's  goods  pro  tanto  instead  of  it,  the  law  might  have  been 
satisfied,  without  the  ceremony  of  paying  it  to  the  defendant,  and 
repaying  it  by  him.  But  the  actual  contract  did  not  amount  to  that, 
and  there  has  been  no  part  payment  within  the  statute. 

Parke,  B.  : 

I  am  of  the  same  opinion,  and  think  the  ruling  at  the  trial  was 
right.  The  facts  seem  to  be  these.  The  plaintiff  owed  the  defen- 
dant a  sum  of  42.  14«.  lid.  The  parties  then  verbally  agreed  that 
the  plaintiff  should  sell  to  the  defendant  goods  above  101.  in  value, 
according  to  a  given  sample,  the  plaintiff's  debt  to  go  in  part  pay- 
ment, and  the  residue  to  be  paid  by  the  defendant.  No  evidence 
was  given  of  the  actual  payment  or  discharge  of  the  debt  due  from 
the  plaintiff," so  that  all  rested  in  the  agreement  merely.  If  Mr. 
Addison  could  have  shown  the  contract  to  have  been,  that  the 
parties  were  to  be  put  in  the  same  situation  at  that  time,  as  if  the 
plaintiff's  debt  to  the  defendant  had  then  been  paid,  or  as  if  it  had 
been  paid  to  the  defendant,  and  repaid  by  him  to  the  plaintiff  as 
earnest,  the  statute  might  have  been  satisfied,  without  any  money 
having  passed  in  fact;  but  the  agreement  was  in* fact,  that  the  goods 
should  be  delivered  by  the  plaintiff  by  way  of  satisfaction  of  the  debt 
previously  due  from  him  to  the  defendant,  and  that  the  defendant 
should  pay  for  the  rest.  Then  the  buyer  did  not  "  give  something 
in  earnest  to  bind  the  bargain,  or  in  part  of  payment."  The  "part 
payment "  mentioned  in  the  statute  must  take  pleuse  either  at  or 
subsequent  to  the  time  when  the  bargain  was  made.  Had  there 
been  a  bargain  to  sell  the  leather  at  a  certain  price,  and  subse- 
quently an  agreement  that  the  sum  due  from  the  plaintiff  was  to 
(1)  See  Blenh'usopr.  Clayton,  18  R.  R.  602  (7  Taunt  697). 


VOL.  Lxxiii.]  1847.     EX.     16  MEE.  &  W.  805—307.  511 

be  *  wiped  off  from  the  amount  of  that  price,  or  that  the  goods^     Walksb 
deUvered  should  be  taken  in  satisfaction  of  the  debt  due  from  the      nussey. 
plaintiff;  either  might  have  been  an  equivalent  to  part  payment,  as      [  *306  ] 
an  agreement  to  set  off  one  item  against  another  is  equivalent  to 
payment  of  money.   But  as  the  stipulation  respecting  the  plaintiff's 
debt  was  merely  a  portion  of  the  contemporaneous  contract,  it  was 
not  a  giving  something  to  the  plaintiff  by  way  of  earnest,  or  in  part 
of  payment,  then  or  subsequently. 

Aldbbson,  B.  : 

The  17th  section  of  the  Statute  of  Frauds  implies,  that  to  bind  a 
buyer  of  goods  of  lOL  value,  without  writing,  he  must  have  done 
two  things ;  first,  made  a  contract,  and  next,  he  must  have  given 
something  as  earnest,  or  in  part  payment  or  discharge  of  his 
liability.  But  where  one  of  the  terms  of  an  oral  bargain  is  for  the 
seller  to  take  something  in  part  payment,  that  term  cannot  alone 
be  equivalent  to  actual  part  payment.  In  this  case,  the  part  pay- 
ment, or  whatever  else  the  bargain  may  amount  to,  is  part  of  that 
bargain  itself,  and  cannot  be  wrested  into  proof  of  an  actual  pay- 
ment, without  repealing  the  statute,  and  suffering  a  verbal  contract 
for  the  sale  of  goods  at  101.  value  to  have  effect,  without  the 
safeguards  provided  by  law  against  fraud  in  such  cases. 

Platt,  B.  : 

In  this  case,  as  no  note  in  writing  was  signed  by  the  parties,  it  is 
clear,  from  section  17,  that  something  was  to  be  done  by  way  of 
ratifying  the  bargain,  in  addition  to  it,  and  at  the  time  of  its  being 
made.  If,  on  making  the  bargain,  the  defendant  resigned  the  debt 
previously  due  to  him  from  the  plaintiff,  or  discharged  the  plaintiff's 
liability  to  that  amount,  that  would  not  be  giving  earnest  at  the 
time  of  the  bargain  made,  or  in  part  of  payment  of  the  whole  sum 
then  due  from  the  defendant.  As  to  any  discharge  of  the  plaintiff 
from  liability  to  the  defendant  at  the  time  of  making  the  second 
bargain  between  them,  no  receipt  for  the  ^plaintiff 's  debt  was  given  [  *307  ] 
by  the  defendant,  or  any  other  thing  done  by  him,  so  that  every- 
thing rested  in  mere  verbal  contract,  and  nothing  in  the  evidence 
makes  it  binding  on  the  defendant. 

Rule  refused. 
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i!*2i      •  BURTON  V.  REEVELL  and  Another  (1). 

(16  Meeson  &  Welsby,  307—311 ;  S.  C.  16  L.  J.  Ex.  85.) 


Jan.  21 
[$07] 


Per  Parke,  B.  :  When  the  Legislature  uses  technical  lang:uage  in  iu 
statutes  it  is  supposed  to  attach  to  it  its  technical  meaning  unless  the 
contrary  manifestly  appears. 

Trespass  for  breaking  and  entering  certain  rooms  of  the  plaintiff, 
in  and  parcel  of  a  dwelling-house,  and  seizing  and  taking  therein 
divers  goods  and  chattels  of  the  plaintiff.  Plea,  Not  guilty,  by 
statute.  At  the  trial,  at  the  Middlesex  sittings  after  last  Term, 
before  Pollock,  G.  B.,  the  defence  was  rested  on  a  distress  by  the 
defendant,  as  landlord,  for  a  week's  rent  of  the  rooms  occupied  by 
the  plaintiff.  The  rent  was  alleged  to  be  a  rack-rent.  For  the 
plaintiff  it  was  answered,  that  the  distress  was  premature,  the  rent 
being  payable  monthly ;  and  the  following  document  was  tendered 
in  evidence  to  prove  that  fact :  ''  Memorandum  of  agreement  made 
this  8rd  day  of  July,  1845,  between  Margaret  Marshall  of  the  one 
part,  and  William  Burton,  of  Union  Street,  Bond  Street,  of  the 
other  part.  Margaret  Marshall  agrees  to  let,  and  William  Burton 
agrees  to  take,  the  shop,  parlour,  and  front  kitchen,  of  house  No.  6, 
Avery  Row,  from  the  7th  day  of  this  month,  being  Monday  next, 
[  'SOS  1  for  the  monthly  rent  of  36«.  to  be  paid  every  four  weeks,  *the  first 
month's  rent  due  on  the  6th  of  August  next.  Mrs.  Marshall's 
mark,  X.  Witnessed  by  William  Blackburn,  Frederick  Beever. 
Is.  paid  as  a  deposit."  This  instrument  not  being  stamped,  its 
admission  in  evidence  was  resisted  on  the  part  of  the  defendant,  on 
the  ground  that  as  by  the  terms  of  it  premises  were  demised  at  the 
rate  of  86«.  per  month,  it  was  a  lease  which  by  55  Geo.  III.  c.  184, 
schedule,  parti,  tit.  Lease,  required  a  stamp  of  IL  15«.,  in  order 
to  be  read  in  evidence.  The  Lord  Chief  Baron  admitted  the 
evidence,  but  gave  leave  to  the  defendant  to  move  to  enter  a 
nonsuit.  Verdict  for  the  plaintiff.  A  rule  having  been  obtained 
according  to  the  leave  reserved, 

C.  J.  Addison  now  showed  cause : 
The  document  in  question  was  properly  admitted  in  evidence,  for 

(1)  The   rule    of    construction     of  lease,  see  now  the  Stamp  Act,  1891. 

statutes  laid  down  by  Parke,  B.,  in  s.  75.    As  the  case  is  only  preserved 

this  case  was  cited  with  approval  by  for  the  dictum  of  Parks,  B.,  only  so 

Fry,  L.  J.,  in  Beg.  v.  Commissioners  of  much  of  the  report  as  is  wanted  to 

lucome  Tax  (1888),  22  Q.  B.  Div.  296,  show  the  subject  in  relation  to  which 

309,  57  L.  J.  Q.  B.  513.     As  to  the  the  (itcftim  was  used  has  been  retained, 

stamping  of  an  agreement  to  execute  a  — J.  G.  P.  , 
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it  is  not  a  ''  lease  or  tack  of  any  kind  not  otherwise  charged"  in  the  Bubtoh 
schedule  of  55  Geo.  III.  c.  184,  part  1,  so  as  to  be  liable  to  the  rak^l. 
stamp-duty  of  IL  15s.  thereby  imposed  on  such  instruments.  The 
term  "lease,"  as  there  used,  does  not  include  a  lease  for  a  fraction 
of  a  year,  but  contemplates  a  demise  of  real  estate  for  one  or  more 
years.  It  is  connected  throughout  the  schedule  with  the  words 
"yearly  rent." 

(Paake,  B.  :  Leases  at  yearly  rents  amounting  to  20Z.,  or  upwards, 
are  disposed  of  in  the  schedule  before  it  mentions  leases  of  any  kind 
not  otherwise  charged  in  it,  so  that  your  argument  would  leave  the 
latter  provision  without  meaning.) 

To  extend  the  stamp  of  IL  Ws.  to  such  instruments  as  the  present, 
would  be  to  tax  minor  holdings  at  nearly  lOOZ.  per  cent.,  while  the 
leases  of  larger  interests  would  not  be  charged  at  above  101.  per 
cent.  A  term  in  a  statute,  particularly  of  a  fiscal  kind,  is  to  be 
understood  in  the  popular  sense:  2  Dwarris  on  Statutes,  702. 
Now  "  lease"  in  England,  and  "  tack"  in  Scotland,  usually  conveys 
the  idea  of  a  lease  or  term  of  more  than  a  year  at  least. 

(Aldbbson,  B.  :  A  lease  for  half  a  year,  and  so  on  from  half-year 
to  half-year,  would  be  a  lease  in  popular  language,  though  not 
granted  at  a  yearly  *rent.    The  like  as  to  a  lease  for  864  days,  and      [  *809  ] 
so  on  for  864  days. 

Parks,  B.  :  When  the  Legislature  uses  technical  language  in  its 
statutes,  it  is  supposed  to  attach  to  it  its  technical  meaning,  unless 
the  contrary  manifestly  appears.  That  is  the  rule  of  construction 
of  technical  expressions,  even  when  occurring  in  a  will.) 

Secondly,  this  instrument  is  not  a  lease,  for  it  contains  no  present 
demise,  and  was  to  take  effect  on  a  future  day:  Bacon's  Abridgment, 
tit.  Leases,  (L).    ♦    *    * 

Petersdorf,  in  support  of  the  rule.     *     *     *  [  8io  ] 

Pollock,  C.  B.  : 

The  words  of  that  section  [7  &  8  Vict.  c.  76,  s.  4](i),  are  "no 
"^lease  in  writing  of  any  freehold,  copyhold,  or  leasehold  land."       [  •5n  ] 
Now  "land"  by  the  first  section  is  to  include  "tenements."    If 

(1)  7  &  8  Vict.  0.  76,  B.  4,  was  in  was  repealed  by  8  &  9  Vict.  c.  106. 
force  from  the  Slst  December,  1844,  The  instrument  in  question  was  dated 
till  the  Ist  of  October,  1846,  when  it      the  3rd  of  July.  1846.— J.  G.  P. 
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BuRTov      this  is  an  agreement,  as  it  has  been  shown  to  be,  no  stamp  was 
BBBvmu,     required.     The  rule  must  be  discharged. 

Parke,  B.  : 

I  agree  that  this  rule  must  be  discharged.  The  effect  of  sect.  4 
of  7  &  8  Vict.  c.  76  (i),  was,  that  no  lease  in  writing  shall  be  valid, 
unless  made  by  deed,  and  that  agreements  in  writing  not  under 
seal,  which  would  previously  have  been  considered  as  leases,  should 
have  the  force  of  agreements  to  execute  leases.  But  for  that  enact- 
ment, this  instrument  would  have  amounted  to  a  lease  in  writing, 
and  would  be  properly  construed  as  an  agreement  equivalent  to  a 
demise  of  the  premises.  Yet,  having  been  made  while  that  enact- 
ment was  in  force,  and  not  being  under  seal,  it  became,  by  its 
operation,  a  mere  agreement  to  execute  a  lease,  and  consequently 
did  not  require  to  be  stamped  as  an  actual  demise. 

AiiDBBSoN,  B.,  and  Platt,  B.,  concurred. 

Ride  discharged. 

■■♦ 

i8«.  •  DYER  V.  DISNEY. 

Jan.  21, 
(16  Meeeon  &  Welsby,  312—316 ;  S.  C.  4  DowL  &  L.  698 ;  16  L.  J.  Ex.  182.: 

[312  1 
'*  The  Somerset  Herald-at-Arms  is  one  of  the  Queen's  servants  in  ordinary 

with  fee,  and  bound  to  attend  her  whenever  required,  as  well  as  on  State 

ceremonials ;  and  is  therefore  privileged  from  arrest. 

HOGGINS  had  obtained  a  rule,  calling  upon  the  plaintiff  to  show 
cause  why  the  defendant  should  not  be  discharged  out  of  the 
custody  of  the  Sheriff  of  Middlesex,  on  the  ground  of  bis  being 
privileged  from  arrest  as  the  Queen's  servant  in  ordinary  with  fee, 
by  the  style  of  Somerset  Herald-at-Arms.  The  affidavits  stated, 
that,  in  1818,  he  was  appointed  by  letters  patent  under  the  Great 
Seal  to  that  office,  with  all  the  rights,  privileges,  and  immunities 
thereto  appurtenant,  and  that  be  had  ever  since  fulfilled  all  the 
duties  of  such  office,  and  still  remained  such  herald.  As  such  he 
was  a  Queen's  servant  in  ordinary,  receiving  as  such  a  quarterly 
salary,  with  other  fees,  from  the  Lord  Chamberlain,  and  a  livery  or 
dress  of  office,  which  he  wore  when  in  personal  attendance.  He 
was  liable  to  attend  her  Majesty  at  any  moment  when  required, 
and  had  personally  attended  her  and  the  three  preceding  Sovereigns, 
when  his  presence  as  herald  was  required,  viz.  at  the  coronation, 
opening  or  prorogation  of  Parliament,  Royal  marriages  or  funerals, 

(1)  See  note  (1),  p.  513. 
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her  Majesty's  pablic  attendance  at  the  Chapels  Boyal,  on  all  saints'  Dtib 
and  collar  and  installation  days,  &c. ;  but  for  some  years  past  had  DniraT. 
been  disabled  by  illness  from  such  attendances  on  her  Majesty  as 
herald.  On  her  creation  of  titles  he  received  fees,  as  one  of  her 
hoasehold  servants.  He  had  been  several  times  discharged  at 
chambers  from  previous  arrest,  by  Pattbson  and  Bosanqubt,  JJ., 
and  by  Gubney,  B.,  on  a  similar  claim  of  privilege ;  but  Bolfb,  B., 
refused  to  discharge  him  on  the  present  occasion,  and  indorsed  on 
the  writ  of  summons,  that,  if  the  defendant  had  the  privilege 
claimed,  he  must  sue  out  a  writ  of  privilege.  His  counsel  having 
prepared  such  a  writ,  it  was  tendered  at  the  offices  of  the  Petty-bag, 
and  of  the  record  and  writ  clerks  in  Chancery,  and  at  the  Crown 
Office,  and  at  the  ^office  of  signer  of  the  writs  in  Exchequer,  but  ^  *^^^  ] 
the  officers  refused  to  issue  it,  never  having  heard  of  such  a  writ. 
The  precedents  of  the  Petty-bag  Office  were  searched,  but  no  such 
writ  was  found.  The  Duke  of  Norfolk  was  applied  to,  as  Earl 
Marshal,  for  his  leave  to  arrest  the  defendant ;  but  replied  that  he 
had  no  control  over  or  right  to  interfere  with  him. 

BramweU  showed  cause  in  Hilary  Term  (Jan.  21) : 

This  rule  must  be  discharged,  for,  on  a  former  occasion,  this 
Court  refused  to  discharge  the  defendant,  though  it  then  appeared 
that  he  was  Somerset  Herald:  Leslie  v.  Disney  {i).  He  was  then 
remitted  to  his  writ  of  privilege.  Whether  the  defendant  went  to 
the  right  offices  or  not,  or  whether  those  to  whom  he  applied 
properly  or  improperly  refused  to  issue  the  writ,  makes  no  differ- 
ence as  to  his  title  to  relief  here ;  for  the  ground  on  which  the  writ 
was  refused  to  be  issued  was  that  no  such  writ  was  in  existence. 
That  shows  that  his  legal  right  to  enforce  his  discharge  was  at  an 
end.  Besides,  he  is  not  a  Queen's  servant  in  ordinary  with  fee,  for 
his  duty  is  limited  to  extraordinary  occasions  of  full  ceremonial, 
when  the  attendance  of  heralds  is  requisite  :  Luntley  v.  Battine  (2), 
Bym  V.  Dihdin  (8).  And  if  he  were  such  servant  in  ordinary,  he 
would  be  privileged  only  while  capable  of  active  service,  which  he 
has  long  ceased  to  be.  An  attorney's  privilege  only  includes  those 
actually  in  practice.  This  privilege  is  that  of  the  Queen,  or  of  the 
Earl  Marshal,  and  neither  interferes. 

Hoggins,  in  support  of  the  rule : 

The  defendant  is  still  the  Queen's  servant  in  ordinary,  liable  to 

(1)  1  Or.  M.  &  E.  578;  5  Tyr.  181.  (3)  1  Cr.  M.  &  E.  821 ;  5Tyr.  357. 

(2)  2  £.  &  Aid.  234. 
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Dtbk  be  called  on  to  attend  her  at  any  time.  His  illness  does  not  deprive 
DiBHBT.      him  of  his  privilege  as  such,  till  shov^n   to  be  permanent  and 

incurable.  Leslie  v.  Disney  is  not  in  point  to  estop  this  applica- 
[  *314  ]       tion,  *lor  the  defendant's  present  affidavits  detail  his  duties  more 

specifically  than  in  that  case,  and  entitle  him  to  his  discharge. 

(Pabkb,  B.,  alluded  to  ReyneVs  case(i).  If  a  writ  of  privilege 
can  only  be  obtained  for  the  officers  of  the  Court,  we  ought  to 
consider  whether  we  should  not  discharge  the  defendant ;  but  the 
rule  will  be  discharged,  if  such  a  writ  will  lie.) 

Cur.  adv.  ndi. 

In  Easter  Term, 

Alderson,  B.,  delivered  the  judgment  of  the  Court  : 

I  regret  that  questions  of  this  kind,  relating  to  the  privileges  of 
her  Majesty's  servants  to  be  exempted  from  arrest,  should  arise  in 
modem  times ;  and  I  must  add,  that  it  would  be  much  better  if  her 
Majesty  was  served  by  persons  who  are  not  in  debt.  The  privilege 
itself  is  one  that  belongs  not  to  the  party,  but  to  the  Crown,  and 
the  question  here  is,  whether  the  defendant  has  made  out  to  oar 
satisfaction  that  he  is  a  servant  in  ordinary  to  her  Majesty  with 
fee.  When  this  defendant's  case  was  before  this  Court  on  a  former 
occasion,  my  brother  Parse  and  myself  being  the  only  Judges 
present,  we  doubted  whether  the  defendant  was  a  servant  in 
ordinary  with  fee,  and  accordingly  discharged  the  rule,  directing 
the  defendant  to  sue  out  a  writ  of  privilege,  if  he  thought  fit.  Since 
that  time  the  same  question  has  been  brought  before  two  other 
Judges,  Pattbson,  J.,  and  Gurnby,  B.,  on  fuller  affidavits.  They 
considered  him  a  servant  in  ordinary  with  fee,  and  ordered  him  to 
be  discharged.  On  a  later  occasion,  Bosanqubt,  J.,  ordered  his 
discharge,  on  the  ground  that  he  was  shown  by  the  affidavits  to  be 
a  Queen's  servant  in  ordinary  with  fee.  The  present  affidavits 
make  out  that  he  is  in  continuous  attendance  on  her  Majesty,  as 
his  services  may  be  required  at  any  time,  and  when  his  services  are 
required,  it  would  be  improper  that  he  should  be  prevented  by 
[  *816  ]  arrest  from  discharging  his  "^duties.  It  appears  that  he  is  bound 
to  attend  the  Queen  on  the  opening,  prorogation,  or  dissolution  of 
Parliament,  and  to  be  present  at  coronations.  Royal  marriages  and 
funerals,  and  many  other  ceremonials,  the  recurrence  of  which  is 
at   uncertain  periods.     Under  such    circumstances,  it  would  be 

(1)  6  CJo.  Bep.  95  a. 
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improper  in  this  Court  to  authorise  his  arrest,  and  thereby  deprive        dteb 

the  Grown  of  the  due  and  ordinary  state  which  belongs  to  it.     It  is      dibnbt. 

said  that  his  duties  are  not  continuous,  but  that  forms  no  ground 

for  arresting  him.     A  chaplain  in  ordinary  is  not  required  to  be 

always  preaching  before  the  Queen,  but  is  liable  to  perform  that 

duty  occasionally;  nevertheless,  his  service  is  a  continuous  one, 

though  performed  at  reasonable  intervals.     The  same  rule  holds 

with  regard  to  the  candle-snuffer  and  fire-lighter  of  the  Palace.     In 

summer  no  fires  are  required,  and  fewer  candles  burnt :  still  the 

duties  are  continuous,  though  subject  to  be  performed  at  uncertain 

periods.     The  like  in  the  cases  of  pages  of  the  second  class,  and 

lords  of  the  bedchamber,  whose  services  are  usually  performed  for 

only  a  month  at  a  time :  they  are  functionaries  who  are  liable  to 

be  called  on  to  serve  her  Majesty  at  any  time.     In  like  manner,  the 

Somerset  Herald-at-Arms  must  be  considered  as  in  the  continuous 

service  of  the  Grown,  and  it  is  inconsistent  with  the  powers  and 

prerogatives  of  her  Majesty  that  she  should  be  inconvenienced  by 

the  arrest  of  her  servant.      The  defendant  must  therefore  be 

discharged,  though  there  may  be  a  doubt  as  to  the  proper  course  to 

be  pursued  with  respect  to  him.    Eeble  says,  in  Rex  v.  Moulton  (i), 

that  the  Lord  Ghamberlain  ought  to  remove  persons  in  debt  from  the 

service  of  the  Grown,  or  compel  them  to  pay  their  debts  :  but  with 

this  we  have  nothing  to  do. 

Rule  absolute. 


POTT  AND   Others  v.   CLEGG.  i847. 

Feb,  1. 
(J 6  Meeson  &  Welsby,  321—328 ;  S.  C.  16  L.  J.  Ex.  210.)  

Money  deposited  with  a  banker  by  his  customer  in  the  ordinary  way,  is  -  '"*^  J 
money  lent  to  the  banker,  with  a  superadded  obligation  that  it  is  to  be 
paid  when  called  for  by  cheque;  and  consequently,  if  it  remain  in  the 
banker's  hands  for  six  years,  without  any  payment  by  him  of  the  principal 
or  allowance  of  interest,  the  Statute  of  Limitations  is  a  bar  to  its  recovery 
{dubitante  POLLOCK,  0.  B.). 

An  admission  by  a  bankrupt  in  his  balance-sheet  will  not  take  a  debt  out 
of  the  Statute  of  Limitations  as  against  his  assignees. 

An  admission  in  an  unsigned  letter,  written  and  sent  by  direction  of  the 
assignees  of  a  bankrupt,  by  an  accountant  employed  by  them  to  wind  up 
the  affairs  of  the  bankioipt  estate,  will  not  take  a  debt  of  the  bankrupt  out 
of  the  Statute  of  Limitations. 

Debt  by  the  plaintiffs,  as  assignees  of  John  Byle,  a  bankrupt, 
against  the  defendant,  as  executor  of  William  Turner,  deceased,  for 
money  lent  by  the  bankrupt  before  his  bankruptcy  to  the  defendant's 

(1)2  Keble,  3. 
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Pott  testator,  and  on  an  account  stated  with  him.  The  defendant 
Clboo.  pleaded,  first,  that  the  testator  was  never  indebted ;  secondly,  as 
to  918Z.  18s.  6d.,  parcel  of  the  monies  demanded,  a  set-off  for  money 
lent  by  the  testator  to  the  bankrupt  before  the  Jiat,  and  without 
notice  of  any  prior  act  of  bankruptcy ;  thirdly,  as  to  1,015{.,  other 
parcel,  payment  by  the  defendant  before  action  brought;  and 
fourthly,  as  to  the  918Z.  13«.  8d.,  a  set-off  upon  an  account  stated 
between  the  testator  and  the  plaintiffs  as  assignees.  The  plaintiffs 
[  *322  ]  traversed  the  payment  alleged  in  the  third  plea,  and  to  the  ^pleas 
of  set-off  replied  the  Statute  of  Limitations,  on  which  issue  was 
joined. 

At  the  trial,  before  the  late  Mr.  Justice  Williams,  at  the  last 
Spring  Assizes  at  Chester,  it  appeared  that  the  action  was  brought 
by  the  assignees  of  Mr.  Byle,  who  before  his  bankruptcy  was  a 
banker  at  Macclesfield,  to  recover  the  balance  due  upon  a  banking 
account  of  Mr.  Turner,  the  defendant's  testator.  Mr.  Byle  beeams 
bankrupt  in  1841,  at  which  time  Mr.  Turner  had  overdrawn  his 
account  to  the  amount  of  1,870Z.  The  defendant  proved  payment 
of  1,015Z.  to  the  plaintiffs  before  the  commencement  of  this  action, 
whereby  the  balance  was  reduced  to  855Z.,  which  he  sought  to  cover 
by  the  set-off  alleged  in  the  second  plea.  In  order  to  establish  that 
plea,  he  proved  that,  in  the  year  1826,  an  account  had  been  opened 
with  the  Bank  in  the  joint  names  of  the  defendant's  testator  and 
one  Mawdesley  (as  trustees),  on  which  interest  appeared  to  have 
been  allowed  to  them  at  the  rate  of  8  per  cent,  per  annum  down 
to  the  year  1882,  when  the  balance  due  to  them  was  stated  at 
918Z.  18«.  8d. ;  but  the  books  did  not  show  any  further  transaction 
or  entry  relating  to  this  account  after  that  date,  the  balance 
remaining  the  same  down  to  the  period  of  the  bankruptcy. 
Mawdesley  died  in  January,  1889.  The  testator's  separate  account, 
on  which  this  action  was  brought,  was  opened  with  the  Bank  at  a 
later  period  than  the  account  of  Turner  and  Mawdesley ;  both  were 
entered  in  the  same  ledger,  the  latter  being  headed  '*  Messrs. 
Turner  and  Mawdesley,"  and  there  were  separate  pass-books  for 
each.  On  the  separate  account  of  Mr.  Turner,  interest  at  5  per 
cent,  per  annum  was  charged  against  him  from  time  to  time  in  the 
Bank  books,  down  to  the  period  of  the  bankruptcy. 

It  was  contended  by  the  defendant's  counsel,  that,  under  these 

circumstances,  the  Statute  of  Limitations  was  no  answer  to  the 

set-off;  for  that,  first,  there  was  a  duty  implied  by  law  on  the  part 

[  *828  ]       of  a  banker  regularly  to  enter  up  "^the  interest  due  upon  the  account 
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of  a  customer,  and  so  prevent  the  Statute  of  Limitations  from  Pott 
attaching  upon  the  debt ;  and  secondly,  that  the  two  accounts  were  olbgo. 
for  this  purpose  to  be  taken  as  one,  and  the  part  payments  in 
respect  of  the  account  entered  to  Turner's  debit  kept  alive  both. 
But  they  relied  also  upon  the  following  facts,  as  amounting  to 
acknowledgments  in  writing  sufficient  to  prevent  the  operation  of 
the  statute.  In  the  first  place,  the  bankrupt,  on  his  final  examina- 
tion, in  June,  1841,  had  entered  in  his  balance  sheet,  which  was 
signed  by  him,  the  sum  of  9182.  18«.  Sd.  as  due  from  his  estate  on 
the  account  of  Turner  and  Mawdesley.  Secondly,  in  the  same 
year,  an  accountant  employed  by  the  assignees  to  wind  up  the 
affairs  of  the  Bank,  had,  by  their  direction,  sent  a  letter  to  the 
defendant's  testator,  containing  an  unsigned  copy  of  the  entry  in 
the  ledger  of  the  account  between  the  Bank  and  Turner  and 
Mawdesley,  in  the  following  terms:  '*  Messrs.  Turner  and  Mawdesley, 
Cr. — 918Z.  13«.  8d."  The  learned  Judge  expressed  his  opinion  that 
the  set-off  was  barred  by  the  Statute  of  Limitations,  and  under  his 
direction  the  plaintiff  had  a  verdict  on  all  the  issues  except  the 
third,  damages  1,0802.,  leave  being  reserved  to  the  defendants  to 
move  to  enter  a  verdict  for  them  on  the  plea  of.  set-off ;  the  Court 
to  be  at  liberty  to  draw  any  inference  which  a  jury  might  properly 
have  drawn  from  the  facts  proved. 

In  last  Easter  Term,  Chilton  obtained  a  rule  nisi  accordingly, 
against  which  cause  was  shown  in  Michaelmas  Term  (Nov.  18th 
and  14th),  by 

The  Attorney-General  and  Welsby  : 

The  Statute  of  Limitations  was  a  bar  to  the  defendant's  set-off. 
The  relation  between  a  banker  and  a  customer  who  deposits  money 
in  his  Bank,  is  the  ordinary  relation  of  debtor  and  creditor,  with 
the  superadded  obligation  on  the  part  of  the  banker,  arising  out  of 
the  custom  of  the  trade,  to  honour  *the  drafts  of  his  customer ;  the  [  *^^^  ^ 
breach  of  which  duty  is  the  subject  of  an  action  on  the  case, 
Marzetti  v.  Williams  (i) ;  or  of  an  action  of  assumpsit,  the  tort 
being  waived.  But  the  deposit  is  no  more  than  an  ordinary  loan. 
It  was  so  expressly  held  by  Sir  William  Grant  in  Ca7r  v.  Carr  (2) 
and  Devaynes  v.  Noble  (8) ;  by  the  Court  of  Queen's  Bench  in  Sims 
V.  Bond  (4) ;  and  by  Lord  Chancellor  Lyndhubst  in  Foley  v.  Hill  (6), 

(1)  35  R.  B.  329  (1  B.  &  Ad.  416).  (4)  39  B.  B.  511  (5  B.  &  Ad.  88). 

(2)  1  Mer.  541,  n.  (5)  1  Ph.  399.     (See  65  B.  B.  416.) 

(3)  15  B.  B.  151  (1  Mer.  529). 
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Pott  reversing  the  decision  of  Vice-Chancellor  Enioht  Bbucb  in  the 
Clhto.  same  case  (i).  It  has  been  held  also,  that  money  in  a  banker's 
hands  will  pass  under  a  beqaest  of  **  ready  money  *'  in  a  will : 
Parker  v.  Marchant  (2).  The  debt,  therefore,  which  was  due  from 
the  bankrupt  to  Turner  and  Mawdesley,  was  an  ordinary  debt, 
capable  of  being  barred  by  the  Statute  of  Limitations.     *     *    « 

Secondly,  as  to  the  facts  relied  upon  to  take  the  case  out  of  the 
statute.  The  account  sent  to  the  testator  by  the  accountant  was 
[  *325  ]  unsigned ;  and  besides,  the  acknowledgment  ^signed  by  an  agent 
is  not  sufficient :  Hyde  v.  Johnson  (s).  And  the  statement  made  by 
the  bankrupt  in  his  balance  sheet  cannot  affect  his  assignees,  whose 
title  cannot  be  defeated  by  any  act  done  by  the  bankrupt  after  his 
bankruptcy.  Eicke  v.  Nokes  (4),  which  may  be  cited  as  to  this 
point,  was  an  action  against  the  bankrupt  himself. 

ChiUon,  Toumsend^  and  EgerUm,  in  support  of  the  rule  : 

If  the  argument  on  the  other  side  be  well  founded,  it  follows  that 
a  banker,  who  neglects  to  balance  the  account  of  his  customer  for 
six  years,  may  keep  for  his  own  use  the  money  deposited  with  him 
by  the  customer.  *  ^  But  the  true  relation  between  the  parties 
is  this,  that  the  banker  holds  the  money  under  a  special  contract 
to  honour  the  cheques  of  the  customer ;  who  on  his  part  cannot,  so 
long  as  the  banker  is  solvent,  support  an  action  for  it  without  a 
previous  demand  of  it  in  writing.  [They  cited  Pothier  on  Contracts, 
[886]  by  Evans,  Vol.  II.,  p.  126,  and  Norton  v.  EUam{5).]  This  is 
analogous  to  the  case  of  a  note  payable  at  sight,  and  therefore  the 
statute  did  not  begin  to  run  until  the  bankruptcy^  in  1841,  rendered 
any  formal  demand  of  the  deposit  unnecessary. 

(BoLFB,  B. :  The  passage  cited  from  Evans's  Pothier  certainly 
goes  to  show  that  the  money  owing  by  a  banker  to  his  customer  is 
not  an  ordinary  debt,  but  one  of  a  special  nature,  for  which  no 
action  can  be  brought  without  a  previous  demand.  But  supposing 
that  to  be  so,  should  you  not  have  raised  the  question  by  your 
pleadings  ?  Whereas  here  the  plea  treats  it  as  an  ordinary  debt 
for  money  lent. 

Pabkb,  B.  :  It  has  been  held  that  a  plea  of  the  Statute  of  Limita- 
tions admits  the  original  debt,  and  only  denies  its  having  been  due 

(1)  13  L.  J.  Ch.  182.  (4)  1  Moo.  &  Bob.  359. 

(2)  12  L,  J.  Oh.  385.  (5)  46  R.  E,  646  (2  M.  &  W.  461). 

(3)  42  R.  R.  737  (2  Ring.  N.  C.  776). 
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within  the  six  years.     It  is  therefore  admitted  by  these  pleadings,        pott 
that  the  bankrupt  was  originally  indebted  to  Turner  and  Mawdesley       clboo. 
in  the  sum  of  9182.  18«.  6d.  for  money  lent ;  whereas  you  are  now 
arguing  that  he  never  was.) 

Then  the  facts  proved  in  evidence  take  the  case  out  of  the  statute  ; 
for  supposing  the  remedy  to  have  been  barred  by  the  lapse  of  time 
in  1888,  it  has  been  revived  by  the  payments  made  on  Turner's 
account  within  the  six  *years,  and  after  the  death  of  Mawdesley.  [  *327  ] 

(Parke,  B.  :  The  fact  of  the  Bank  charging  interest  on  the  money 
advanced  by  them  to  Turner,  after  the  death  of  Mawdesley,  is  very 
strong  evidence  that  that  money  was  advanced  by  way  of  independent 
loan  to  Turner,  and  not  by  way  of  part  payment  of  an  antecedent 
debt.) 

But  further,  the  admission  of  the  bankrupt  in  his  balance-sheet 
was  a  sufficient  acknowledgment  to  take  the  debt  out  of  the  opera- 
tion of  the  statute :  Eicke  v.  Nokes,  Ex  parte  Seaber  (i).  And 
although  the  account  sent  in  by  the  accountant,  by  the  authority 
of  the  assignees,  might  not  be  sufficient  for  this  purpose,  it  con- 
stitutes a  fresh  cause  of  action  on  an  account  stated,  within  the 
fourth  plea :  Smith  v.  Forty  (2),  Ashby  v.  James  (3). 

(Pollock,  C.  B.  :  It  does  not  show  any  consideration. 

Paskb,  B.  :  In  Ashby  v.  James^  the  parties  met  and  stated 
accounts,  and  struck  a  balance ;  that  was  equivalent  to  a  payment 
by  one,  and  a  repayment  by  the  other.) 

Cur.  adv.  wit. 

The  judgment  of  the  Court  (4)  was  now  delivered  by 

Pollock,  C.  B.  : 

The  question  in  this  case  is,  how  far  the  defendant  is  entitled  to 
avail  himself  of  an  old  banking  account,  on  which  a  large  balance 
has  been  standing  for  many  years,  and  to  which  the  Statute  of 
Limitations  would  apply  under  ordinary  circumstances.  And  a  ques- 
tion arose  whether  this  could  be  considered  in  any  other  light  than 

(1)  1  Deacon,  543.  (4)  Pollock.  C.   B.,    Parke,   B., 

(2)  34  R.  £.  774  (4  Car.  &  P.  126).        Alderson,  B.,  and  Bolfe,  B. 

(3)  63  B.  B.  676  (11  M.  &  W.  642). 


522  1847.    EX.     16  MEE.  &  W.  827—828.  [b.r. 

Pott  an  ordinary  debt;  there  being,  undoubtedly,  several  authorities  in 
Glboo.  which  it  is  distinctly  laid  down  that  money  deposited  in  a  banker's 
hands  is  equivalent  to  money  lent ;  and  the  majority  of  the  Goubt 
[  *828  ]  are  of  that  opinion.  I  entirely  concur  *in  the  judgment  of  the 
rest  of  the  Court,  that  the  set-off,  in  the  present  case,  cannot 
be  made  available ;  for  even  assuming  that  this  account  ought  not 
to  be  treated  as  money  lent,  but  that  there  are  peculiar  circum- 
stances in  a  banking  account  which  distinguish  it  from  any  other, 
yet  none  of  those  circumstances  appear  on  these  pleadings,  so  as 
to  justify  us  in  considering  this  case  differently  from  what  we  should 
if  it  were  an  ordinary  case  of  money  lent ;  and  I  therefore  concur 
with  the  rest  of  the  Court,  that  the  present  rule  must  be  discharged. 
At  the  same  time,  I  must,  certainly  with  considerable  doubt  and 
diffidence,  confess  the  hesitation  of  my  own  opinion,  whether  there 
is  not  a  special  contract  between  the  banker  and  his  customer  as  to 
the  money  deposited,  which  distinguishes  it  from  the  ordinary  case  of 
a  loan  for  money.  It  seems  to  me  that  is  a  question  for  the  jury, 
who  ought  to  decide  what  is  the  liability  of  the  banker,  and  whether 
the  money  deposited  with  him  is  money  lent  or  not.  I  could  not 
concur  in  the  judgment  of  the  rest  of  the  Court  without  expressing 
this  doubt,  in  which,  however,  they  do  not  partake,  as  they  are  of 
opinion  that  money  in  the  hands  of  a  banker  is  merely  money  lent, 
with  the  superadded  obligation  that  it  is  to  be  paid  when  called  for 

by  the  draft  of  the  customer. 

Rule  discharged. 


IN  THE  EXCHEQUER  CHAMBER. 


(In  Error  from  the  Court  of  Exchequer.) 


1847.  PEICE    V.   GKEEN. 

'^^^^'  (16  Meeson  &  Welsby,  346—364 ;  S.  C.  16  L.  J.  Ex.  108.) 

[  S"**»  ]  By  deed,  reciting  that  A.  and  B.  carried  on  businoDB  as  perfumers  in 

partnership,  and  that  it  had  been  agreed  between  them  that  B.,  in  con- 
sideration of  2,1002.,  should  assign  to  A.  his  moiety  of  the  goodwill,  stock- 
in-trade,  &c.  of  the  co-partnership,  B.,  in  consideration  thereof,  coTenanted 
that  he  would  not,  during  his  Hfe,  carry  on  the  trade  of  a  perfumer  within 
the  cities  of  London  and  Westminster,  or  within  the  distance  of  600  miles 
from  the  same  respectively ;  and  for  the  observance  of  this  covenant,  he 
bound  himself  to  A.,  his  executors,  &c.,  in  the  sum  of  d,000/.»  by  way  of 
liquidated  damages,  and  not  of  penalty :  Held,  in  the  Exchequer  Chamber 
(afiBrming  the  judgment  of  the  Court  of  Exchequer),  that  this  covenant  was 
divisible,  and  was  good  so  far  as  it  related  to  the  cities  of  London  and 
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Westminster,  though  void  as  to  the  600  miles ;   that  a  breach,  that  B.         Pbiob 
carried  on  the  trade  in  the  city  of  London,  was  good ;   and  that  A.  was  «• 

entitled  to  reooyer,  in  respect  of  such  breach,  the  whole  sum  of  5,000/.  (1).        Obbbn. 

This  was  an  action  of  covenant,  for  the  breach  of  a  covenant  by 
the  plaintiff  in  error  (the  defendant  below),  contained  in  an  inden- 
ture made  between  him  and  John  Gosnell,  deceased,  whereby  he 
covenanted  not  to  carry  on  the  trade  of  a  perfumer,  toyman,  and 
hair-merchant,  within  the  cities  of  London  or  Westminster,  or 
within  the  distance  of  600  miles  from  the  same  respectively ;  and 
for  the  observance  of  which  covenant  the  defendant  boand  himself, 
his  executors,  &c.,  in  the  sum  of  5,000Z.,  as  and  by  way  of  liquidated 
damages,  and  not  by  way  of  penalty.  The  defendant  set  out  the 
deed  on  oyevy  and  then  pleaded,  that  the  cities  of  London  and  West- 
minster, and  the  distance  of  600  miles  from  the  same  respectively, 
comprised  the  whole  of  England  and  Wales,  and  19-20th8  of 
Scotland,  and  that  the  covenant  was  therefore  void  in  law. 

To  this  plea  there  was  a  demurrer,  on  which  the  Court  of 
Exchequer  gave  judgment  for  the  plaintiff  below  (2). 

On  the  execution  of  the  writ  of  inquiry,  before  Pollock,  C.  B.,  the 
jury,  under  the  direction  of  the  learned  Judge,  ^assessed  the  damages      [  *^^7  ] 
for  the  breach  of  covenant  at  the  full  sum  of  5,000Z.     To  this 
direction  the  defendant's  counsel  tendered  a  bill  of  exceptions. 

A  writ  of  error  having  been  brought,  the  case  was  argued  in  this 
Court,  in  Michaelmas  vacation,  1846  (Dec.  1)  (3),  by 

Cowling  for  the  plaintiff  in  error  : 

First,  this  covenant  is  not  enforceable  at  law,  for  it  amounts  to 
an  illegal  restraint  of  trade.  And  it  is  an  entire,  and  not  a  divisible, 
covenant ;  and  even  if,  according  to  the  judgment  of  the  Court  below, 
the  covenant  not  to  carry  on  the  trade  in  London  and  Westminster 
would  of  itself  be  good,  that  part  is  not  separable  from  the  rest  of 
the  covenant.  It  is  one  entire  engagement,  not  to  carry  on  the 
trade  within  a  certain  district,  which  is  delSned  to  be  the  cities  of 
London  and  Westminster,  and  a  circuit  of  600  miles  from  them. 

(1)  This  case  has  been  cited  judi-  [1893]  1  Ch.  630,  6d0, 669,  62  L.  J.  Ch. 

daily  in  the  following  cases:  Collins  y,  273,  C.A.  (affd.  [1894]  A.  C.  535,  63 

Locke  (1879)  4  App.  Cas.  674,  48  L.  J.  L.  J.  Ch.  908).— J.  G.  P. 

P.  C.  68;  Swaine  v.  Wilsati  (1889)  24  (2)  67  E.  E.  791  (13  M.  &  W.  695). 

Q.   B.  Div.  252,  59  L.  J.  Q.  B.  76;  (3)  Before  Tiudal,  Ch.  J.,  Patteson, 

Baker  v.  Hedgecock  (1888)  39  Ch.  D.  J.,  Williams,  J.,  Coleridge,  J.,  Colt- 

520, 57  L.  J.  Oh.  889  ;  Baineay,  Gearys  man,  J.,  Maule,  J.,  Wightman,   J., 

(1887)  3d  Ch.  D.  154,  56  L.  J.  Ch.  935 ;  and  Erie,  J. 
Maxim-Norden/elt    Co.    v.    Norden/elt 
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Pbiox  To  confine  it  to  London  and  Westminster  only,  is  to  frame  a  new 
GBBor.  bargain  for  the  parties,  which  they  have  not  made  for  themselves. 
It  is  clear  that  part  of  a  covenant  which  is  illegal  cannot  be  rejected, 
if  the  covenant  be  entire :  Loive  v.  Peers  (i).  There  the  covenant 
was  not  to  marry  any  one  but  the  plaintiff,  and  to  pay  a  snm  of 
money  to  the  plaintiff  on  marrying  another.  That  was  jast  as 
divisible  as  the  present  covenant,  yet  it  was  held  to  be  entire  and 
void.  In  liunn  v.  Guy  (2),  where  the  covenant  was  not  to  practise  as 
an  attorney  in  London,  or  within  150  miles  of  it,  the  divisibility  of 
the  covenant  was  only  suggested  in  argument,  but  not  noticed  by 
the  Court.  In  Homer  v.  Graves  (8),  a  covenant  not  to  practise  as 
[  *348  ]  a  dentist  within  100  miles  of  Tork  was  held  void,  and  no  ^sugges- 
tion  was  made  as  to  the  divisibility  of  it. 

(Pattbson,  J. :  There  the  breach  was  assigned  on  the  illegal  part 
of  the  covenant.) 

In  Hinde  v.  Gray  (4)  the  breach  was  not  so  limited.  There  the 
covenant  was  not  to  carry  on  the  trade  of  a  brewer  ''  in  Sheffield 
or  elsewhere ; "  the  breach  was  for  carrying  on  the  trade  ''  in  Shef- 
field and  elsewhere,"  and  the  covenant  was  held  void;  whereas  it 
is  clear  that,  if  it  could  have  been  divided,  it  might  have  been  held 
good  as  far  as  regarded  the  town  of  Sheffield.  In  Davis  v.  Mason  (5), 
which  may  be  relied  upon  on  the  other  side,  the  covenant  was  held 
good  on  the  ground  that  the  limits  of  the  restraint  were  not  un> 
reasonable.  The  same  observation  applies  to  Chesman  v.  Nainby  (6). 
Here  the  covenant,  taken  altogether,  is  clearly  an  unreasonable 
restraint  of  trade,  for  it  extends  throughout  England,  and  almost 
the  whole  of  Scotland.  The  Goubt  below  decided  this  case  entirely 
on  the  authority  of  MaUan  v.  May  (7) ;  but  it  is  submitted  that  that 
is  a  decisioz)  which  ought  to  be  reviewed. 

Secondly,  even  if  the  judgment  on  the  demurrer  was  right,  the 
Lord  Chief  Babon  was  wrong  in  holding  that  the  plaintiff  below 
was  entitled  to  recover  the  whole  sum  of  6,000Z.  as  liquidated 
damages.  By  the  judgment  on  the  demurrer,  the  contract  is 
altered  and  limited ;  why  then  should  the  defendant  still  pay  the 
whole  sum  for  the  breach  of  it  ?    Surely  the  penalty  for  trading  in 

(1)  Wilmot*8  Notes,  364.  1  Scott,  N.  R.  ITS). 

(2)  17  R.  R.  497  (4  East.  190).  (.5)  2  R.  R.  562  (5  T.  R.  120). 

(3)  33  R.  R,  635  (7  Bing.  735;  5  (6)  2  Sti-a.  739;  2  Ld.  Ray.  1456. 
Moo.  &  P.  738).  (7)  63  R.  R  708  (11  M.  &  W.  653). 

(4)  56  R.  R.  330  (1  Mau.  &  G.  195 ; 
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London  and  Westminster  ought  to  be  mnch  less  than  for  trading        Priob 

throughout  so  large  a  space  as  that  mentioned  in  the  covenant.       qbkbn. 

Supposing  the  covenant  were  not  to  practise  in  three  or  four  specified 

counties,  and  that  were  considered  an  illegal  restraint  of  trade,  which 

of  the  counties  would  the  Court  reject  as  making  it  unreasonable  ? 

It  is  clear  *that  the  5,0002.  was  to  be  the  price  paid  for  a  practising       [  *349  j 

in  any  or  every  part  of  the  whole  district  mentioned  in  the  deed. 

Martin,  contra  : 

First,  the  judgment  of  the  Goubt  below  on  the  demurrer  was 
right.  There  is  no  stipulation  in  this  deed  for  a  monopoly.  It  is 
merely  the  sale  of  the  good-will  of  a  business,  and,  incidental  to 
that  sale,  an  agreement  by  the  seller  not  to  do  that  which  would 
defeat  the  object  of  the  purchaser.  It  is  said  that  the  covenant 
cannot  be  enforced  as  to  the  cities  of  London  and  Westminster, 
because  in  its  terms  it  extends  also  600  miles  beyond  those  places ; 
but  Chesman  v.  Nainby^  which  was  a  judgment  of  the  House  of 
Lords,  is  directly  in  point  to  the  contrary ;  and  although  that  was 
an  action  on  a  bond,  it  does  not  in  this  respect  dififer  from  the  case 
of  a  covenant. 

(Patteson,  J. :  It  was  argued  the  other  day,  in  a  case  of  NicholU 
V.  Stretton  (i),  that  a  bond  and  a  covenant  differ  in  this  respect,  the 
bond  being  one-sided,  whereas,  in  the  case  of  a  covenant,  if  the 
consideration  was  illegal,  the  whole  fell  to  the  ground.) 

A  deed  is  equally  obligatory  whether  it  contain  a  consideration  or 
not.  Besides,  it  is  to  be  remembered  that  the  other  part  of  the 
covenant  is  not  illegal,  but  only  void  as  being  unreasonable.  There 
is  a  great  difference  between  a  contract  which  the  law  will  not 
enforce,  and  one  which  is  absolutely  illegal.  The  whole  of  the  law 
on  this  subject  was  fully  gone  into  in  the  case  of  MaUan  v.  May^ 
which  was  decided  after  great  consideration.  The  cases  referred 
to  on  the  other  side  do  not  bear  upon  the  question.  Lowe  v.  Peers 
was  clearly  an  entire  contract  not  to  marry  with  any  other  person 
than  the  plaintiff.  In  Davis  v.  Mason  this  point  did  not  arise ;  nor 
was  it  raised  in  Homer  v.  Graves,  Bunn  v.  Guy,  or  Hinde  v.  Gray. 

Secondly,  no  bill  of  exceptions  or  writ  of  error  lies  for  misdirection        [  850  ] 
on  the  execution  of  a  writ  of  inquiry.     ♦     ♦     « 

But,  thirdly,  the  ruling  of  the  Lord  Chief  Baron  was  correct. 
The  covenant  was  incidental  only  to  the  sale  of  the  good-will ;  and 

(1)  10  Q.  B.  436. 
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Pbicb  the  very  object  of  fixing  the  damages  was  to  render  that  certain 
Obkbn.  which  would  otherwise  be  uncertain.  The  only  question  really  is, 
whether  the  contract  has  been  broken ;  if  it  has,  the  parties  have 
assessed  the  damages  for  themselves.  It  is  not  a  penalty  for  the 
breach  of  a  number  of  stipulations  of  various  degrees  of  value,  as 
in  Kemble  v.  Farren  (i).  [He  referred  also  to  Qainsford  v.  GriJUh  (2), 
and  the  cases  there  collected.] 

Cowling,  in  reply : 

If,  as  is  said  on  the  other  side,  the  6,0002.  was  to  be  paid  in  case 
the  trade  should  be  carried  on  anywhere  in  London  and  Westminster 
or  within  the  600  miles,  then  the  covenant  is  void,  as  being  too 
large.     Secondly,  the  bill  of  exceptions  will  lie  in  this  case,  *    ♦    * 

Cur.  adv.  vtUt. 
[  351  ]  The  judgment  of  the  Court  was  now  delivered  by 

Pattbson,  J. : 

This  was  an  action  of  covenant,  by  the  executor  of  John  Gosnell, 
against  the  defendant,  for  the  sum  of  5,0002.  as  liquidated  damages, 
for  the  breach  of  ^a  covenant  contained  in  an  indenture,  which  is 
set  out  on  oyer  upon  the  record. 

It  appears  by  the  indenture,  that  Gosnell  and  ^he  defendant  had 
been  partners  as  hair-dressers  and  perfumers  in  London.  The 
partnership  was  agreed  to  be  dissolved ;  and  Gosnell  purchased  the 
defendant's  share  of  the  business  at  1,5002.,  and  also  his  share  of 
certain  leasehold  premises  at  6002.,  and  his  share  of  their  stock  in 
trade  at  4,1492.  18s,  6r/.,  secured  by  bond.  The  1,5002.  is  recited  to 
have  been  paid;  and  the  covenant  of  the  defendant  is  in  these 
words:  **  And  in  pursuance  and  performance  of  the  agreement  in 
this  behalf,  and  in  consideration  of  the  said  sum  of  1,6002.  to  the 
said  Bees  Price  by  the  said  John  Gosnell  paid  as  hereinbefore 
mentioned,  he  the  said  John  Bees  doth  hereby  covenant,  promise, 
[  *S52  ]  and  agree  with  and  *to  the  said  John  Gosnell,  his  executors, 
administrators,  and  assigns,  that  he  the  said  Bees  Price  shall  not 
nor  will,  at  any  time  during  his  life,  either  by  or  for  himself,  or  for 
or  with  any  person  or  persons  whomsoever  in  trust  for  him,  or  to 
or  for  his  benefit  or  advantage,  use,  exercise,  or  carry  on,  within 
the  cities  of  London  or  Westminster,  or  within  the  distance  of 

(1)  31  K.  II.  366  (6  Bing.   141 ;  3  (2)  1  Saund.  dS. 

Moo,  &  P.  426). 
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600  miles  from  the  same  respectively,  the  trade  or  business,  or  trades  Price 
or  businesses,  of  perfumer,  toy-man,  and  hair-merchant,  or  any  gbben. 
other  trade  or  business  lately  carried  on  by  them  the  said  Bees  Price 
and  John  Gosnell  in  copartnership  together,  under  the  hereinbefore- 
mentioned  articles  of  copartnership  of  the  1st  of  January,  1829.  And 
for  the  due  observance  and  performance  of  this  covenant  by  and  on 
the  part  of  him  the  said  Bees  Price,  he  the  said  Bees  Price  doth 
hereby  bind  himself,  his  heirs,  executors,  and  administrators,  to 
the  said  John  Gosnell,  his  executors,  administrators,  and  assigns,  in 
the  sum  of  5,000Z.,  as  and  by  way  of  liquidated  damages,  and  not  of 
penalty."  The  declaration  then  states  a  breach  of  this  covenant, 
by  the  defendant  carrying  on  the  business  of  a  perfumer  in  the 
city  of  London.  The  defendant  pleads,  that  the  cities  of  London 
and  Westminster,  and  600  miles  from  the  same,  include  all  England, 
whereby  the  indenture  is  void.  To  the  plea  the  plaintiff  demurs, 
and  judgment  has  been  given  for  him  in  the  Court  below. 

Upon  the  argument  in  this  Court,  it  is  conceded  that  the  covenant 
is  void,  so  far  as  regards  the  distance  of  600  miles  from  London  and 
Westminster ;  but  it  is  contended  for  the  defendant  in  error,  that 
the  covenant  is  divisible,  and  stands  good  so  far  as  regards  the 
cities  of  London  and  Westminster,  upon  which  part  of  it  the  breach  is 
assigned.  The  case  of  MaUan  v;  May^  in  the  Court  of  Exchequer  (i), 
is  an  express  decision  upon  the  point,  in  favour  of  the  defendant  in 
error  ;  but  having  been  decided  very  recently,  *the  present  writ  of  ^  *^^^  ^ 
error  is  in  truth  brought  to  question  that  decision,  as  much  as  the 
judgment  in  the  principal  case. 

Had  the  words  of  this  covenant  formed  part  of  the  condition  of 
a  bond,  it  cannot  be  denied  that  they  might  be  taken  separately ; 
for  that  point  has  been  expressly  decided  in  Chesnian  v.  Nainby  (2), 
on  a  writ  of  error  from  the  Common  Pleas,  and  again  in  the  same 
case,  on  a  writ  of  error  to  the  House  of  Lords  (s).  Again,  it 
cannot  be  denied,  that  if  this  indenture  had  contained  two  covenants 
in  point  of  form,  the  one  relating  to  London  and  Westminster,  and 
the  other  to  a  distance  of  600  miles  from  them,  the  invalidity  of 
the  latter  would  in  no  way  have  affected  the  former.  The  question, 
therefore,  seems  to  be  one  of  construction;  whether,  from  the 
language  used,  the  covenant  be  capable  of  division.  Now,  if  such 
language  admits  of  its  being  construed  divisibly  in  the  condition  of 
a  bond,  it  is  difficult  to  see  why  it  is  not  equally  capable  of  such 

(1)  63  R  E.  708  (11  M.  &  W.  653).  (3)  1  Br.  P.  0.  234. 

(2)  2  Stra.  739 ;  2  Ld.  Bay.  1466. 
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Pbios  oonstruotion,  where  it  occurs  in  a  covenant.  No  doubt  the  covenant 
Grbbn.  formed  the  consideration  for  the  payment  of  1,500{.,  and  possibly 
Gosnell  would  not  have  given  so  large  a  sum,  unless  the  prohibition 
to  trade  had  been  as  extensive  as  by  the  whole  of  the  covenant  it  is 
made  to  be ;  but  this  is  conjecture  only,  and,  independent  of  the 
point  that  for  a  covenant  under  seal  no  consideration  is  necessary, 
it  should  be  observed,  that  the  restriction  as  to  600  miles  from 
London  and  Westminster  is  only  void,  not  illegal ;  and  therefore,  the 
rest  of  the  restriction  would  have  formed  a  sufficient  consideration 
for  the  agreement  to  pay  1,5002. 

Upon  the  whole,  we  are  of  opinion  that  this  covenant  is  divisible, 
and  that  the  judgment  of  the  Court  of  Exchequer  must  be  affirmed 
as  to  that  point. 

[  354  ]  The  other  question  arises  upon  the  writ  of  inquiry  executed 

before  the  Lord  Chief  Baron,  to  whose  direction  to  the  jury  a  bill 
of  exceptions  was  tendered.  The  first  objection  is,  that  on  a  writ 
of  inquiry  the  Judge  is  but  assessor  to  the  sheriff,  and  that  a  bill 
of  exceptions  will  not  lie.  The  second  is,  that  the  jury  should 
have  been  directed  to  find  the  actual  damage  sustained,  and  not 
the  whole  5,0002.  As  we  are  of  opinion  that  the  direction  of  the 
Lord  Chief  Baron  was  right,  we  are  not  called  upon  to  give  any 
opinion  on  the  first  objection.  The  6,0001.  is  expressly  declared  by 
the  covenant  to  be  "  as  and  by  way  of  liquidated  damages,  and  not 
of  penalty."  It  is  a  sum  named  in  respect  of  the  breach  of  this 
one  covenant  only,  and  the  intention  of  the  parties  is  clear  and 
unequivocal.  The  Courts  have  indeed  held,  that,  in  some  cases, 
the  words  ''  liquidated  damages  **  are  not  to  be  taken  according  to 
their  obvious  meaning ;  but  those  cases  are  all  where  the  doing  or 
omitting  to  do  several  things  of  various  degrees  of  importance  is 
secured  by  the  sum  named,  and,  notwithstanding  the  language 
used,  it  is  plain  from  the  whole  instrument  that  the  real  intention 
was  different.  Here,  however,  there  is  but  one  thing  to  which  the 
5,000Z.  relates,  viz.  the  restriction  of  trade,  though  extended  to  two 
different  districts  ;  and  it  is  plain  that  the  parties  intended,  that  if 
the  restriction  was  violated  in  either  district,  the  sum  should  be 
paid,  and  not  that  inquiry  should  be  made  as  to  the  actual  damage 
and  loss  sustained.  Upon  this  point,  therefore,  as  well  as  the  other, 
we  are  of  opinion  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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IN   THE  COUllT  OF  EXCHEQUER. 

MAY  V.   CHAPMAN   and   GUENET.  i847. 

(16  Meeson  &  Welsby,  355—362.)  /a«J2. 

To  an  action  by  indorsee,  against  A.  and  B.  as  drawers,  of  a  bill  of  [  ^^  ] 
exchange,  indorsed  to  C,  and  by  him  to  the  plaintiff,  A.  pleaded,  that  he 
and  B.  were  in  copartnership  as  brewers ;  that  B.  made  and  indorsed  the 
bill,  using  the  name  of  the  firm,  in  fraud  of  A.,  and  not  for  the  purposes  of 
the  copartnership,  but  for  his  own  private  purposes,  viz.  for  a  private  debt 
due  from  him  to  C,  and  without  the  knowledge  or  consent  of  A. ;  that 
there  was  no  consideration  or  value  to  him.  A.,  for  the  drawing  or  indorse- 
ment of  the  bill ;  of  all  which  premises  C,  at  the  time  of  the  indorsement 
to  him,  had  knowledge  and  notice ;  and  that  at  the  time  when  the  bill  was 
indorsed  and  delivered  to  the  plaintiff,  he  had  full  knowledge  and  notice  of 
all  the  premises  in  the  plea  aforesaid.  Beplication,  that  at  the  time  when 
the  bill  was  indorsed  and  delivered  to  the  plaintiff,  he  had  not  any  such 
knowledge  or  notice  as  in  the  plea  mentioned;  and  issue  thereon. 

At  the  trial,  the  jury  found  that  C.  had  no  knowledge  of  the  original 
fraud  in  the  drawing  of  the  bill,  but  that  the  plaintiff,  at  the  time  of  the 
indorsement  to  him,  had  knowledge  of  that  fraud :  Held,  that  the  plea  was 
not  proved  (1). 

Assumpsit.  The  first  count  of  the  declaration  was  upon  a  bill  of 
exchange  for  1652.  128.  dated  the  16th  July,  1846,  drawn  by  the 
defendants,  trading  under  the  name,  style,  and  firm  of  **  John 
Gurney  &  Co.,"  upon  William  Carruthers,  payable  to  the  order  of 
the  defendants  four  months  after  date,  indorsed  by  the  defendants 
to  G.  P.  Bousfield,  and  by  him  to  the  plaintiff.  There  was  also  a 
count  on  an  account  stated. 

The  defendant  Gurney  pleaded  only,  to  the  first  count  of  the 
declaration,  that  the  defendants  did  not  make  the  bill  of  exchange ; 
and  to  the  residue  of  the  declaration,  non  Msumpsit, 

The  defendant  Chapman  pleaded,  as  to  the  first  count  of  the 
declaration :  first,  that  the  defendants  did  not  make  the  bill  of 
exchange ;  secondly,  that  they  did  not  indorse  it  to  Bousfield ; 
thirdly,  that  Bousfield  did  not  indorse  it  to  the  plaintiff ;  fourthly^ 
that  it  was  not  duly  presented  to  Carruthers  for  payment  when 
due ;  and  fifthly,  that  he  the  defendant  had  not  due  notice  of  its 
non-payment ;  and  to  the  residue  of  the  declaration,  non  asmimpsiU 
On  all  the  above  pleas  issues  were  joined.  The  defendant  Chapman 
also  pleaded  the  following  special  pleas  to  the  first  count : 

Seventhly,  that  the  bill  was  drawn  and  indorsed  by  the  defendants 
at  the  request  of  and  for  and  by  way  of  accommodation  of  and  for 

(1)  The  effect  of  this  decision  is  now  1882  (46  &  46  Vict.  c.  61),  8.  29  (3).— 
included  in  the  Bills  of  Exchange  Act,      J.  G.  P. 
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Mat         the  Baid  C.  P.  Bousfield,  and  without  any  value  or  accommodation 

Chapman,     whatever  for  the  making,  indorsing,  or  paying  the  same,  and  not 

[  *S66  ]      otherwise  ;  and  that  *it  was  indorsed  by  Bousfield  to  the  plaintiff 

without  any  consideration  or  value  whatever  having  ever  existed  or 

been  given  by  him  the  plaintiff  for  such  indorsement  thereof. 

Eighthly,  that  for  a  long  time  before  and  at  the  time  of  making 
the  said  bill  of  exchange,  to  wit,  for  twelve  months,  the  defendants 
were  in  copartnership  in  trade  as  brewers,  under  the  name,  style, 
or  firm  aforesaid,  and  during  that  time,  for  the  purposes  of  such 
copartnership,  and  in  carrying  on  the  business  thereof,  made  and 
indorsed  divers  bills  of  exchange,  using  in  that  behalf  the  name, 
style,  or  firm  aforesaid ;  and  that  the  defendant  J.  Gurney  made 
and  indorsed  the  said  bill,  using  the  name,  <&c.  aforesaid,  in  fraud 
of  him  the  defendant  Chapman,  and  not  for  the  purposes  of  the 
said  copartnership,  but  for  the  private  purposes  of  him  the  said 
J.  Gurney,  to  wit,  for  and  on  account  of  a  private  debt  of  the  said 
J.  Gurney,  before  and  at  the  time  of  the  said  indorsement  by  him 
to  the  said  G.  P.  Bousfield,  due  and  owing  to  him  the  said  C.  P. 
Bousfield,  and  not  otherwise,  and  without  the  knowledge,  consent, 
or  authority  of  him  the  said  S.  Chapman ;  and  that  there  never 
was  any  consideration  or  value  to  him.  Chapman,  for  the  said 
drawing  or  indorsement  of  the  said  bill ;  of  all  which  premises  lie 
the  said  C.  P.  Bousfield,  at  the  time  of  the  said  indorsement  to  him 
as  aforesaid,  had  full  knowledge  and  notice  :  and  that  at  the  time 
when  the  said  bill  was  so  indorsed  and  delivered  to  the  plaintiff,  as 
in  the  said  first  count  mentioned,  he  the  plaintiff  had  full  knowledge 
and  notice  of  all  the  premises  in  this  plea  aforesaid. 

The  ninth  plea  was  similar  to  the  eighth,  except  that,  instead  of 
alleging  notice  to  the  plaintiff,  it  stated  that  he  took  the  bill  bv 
indorsement  from  Bousfield,  and  held  it  without  value  or 
consideration. 

The  tenth  plea  differed  from  the  eighth,  in  stating  that  the  bill 
was  indorsed  to  the  plaintiff  after  it  became  due. 

Lastly,  the   defendant  pleaded,   that   the  indorsement  of  the 

[  •857  ]       *bill  to   the  plaintiff  was   obtained   by   fraud,  covin,  and  wilful 

misrepresentation  of  the  plaintiff,  and  others  in  collusion  with  him. 

Replication  to  the  7th  and  last  pleas,  de  injuria,  and  issue  thereon. 
Replication  to  the  8th  plea,  that  at  the  time  when  the  bill  was 
indorsed  and  delivered  to  the  plaintiff,  he,  the  plaintiff,  bad  no 
knowledge  or  notice  of  the  premises  in  that  plea  mentioned  :  and 
to  the  9th  and  10th  respectively,  that  Bousfield,  at  the  time  of  the 


VOL.  Lxxiii.]  1847.    EX.     16  MEE.  &  W.  857—858.  681 

said  indorsement  to  him,  had  not  any  such  knowledge  or  notice  as  May 

is  in  that  plea  mentioned  or  referred  to.     Issues  thereon.  Ouapman. 

At  the  trial,  before  Pollock,  G.  B.,  at  the  sittings  at  Guildhall 
after  last  Trinity  Term,  it  appeared  that  the  bill  in  question,  and  a 
number  of  others,  had  been  drawn  by  the  defendant  Gurney  in  fraud 
of  the  other  defendant  Chapman,  with  whom  he  had  been  in 
partnership  since  1844,  as  brewers.  These  bills  were  discounted 
for  Gurney  by  Bousfield,  a  bill  broker,  at  12J  per  cent.  It  appeared 
also,  that  the  plaintiff,  who  was  an  attorney,  had  been  engaged  with 
Gurney  in  other  bill  transactions,  and  that  the  bill  in  question  was 
handed  to  him  two  days  before  it  became  due;  and  there  was 
evidence  of  the  plaintiff's  knowledge  that  the  bill  was  originally 
fraudulently  drawn  by  Gurney,  and  indorsed  by  him  to  Bousfield. 
The  LoBD  Chibf  Baron  left  it  to  the  jury  to  say,  first,  whether 
Bousfield  had  notice  of  the  fraud  on  Chapman ;  secondly,  whether 
the  plaintiff  had  notice  of  it.  The  jury  found  that  Bousfield  had 
no  such  notice,  but  that  the  plaintiff  had  notice  of  all  the  circum- 
stances stated  in  the  evidence.  His  Lordship  thereupon  directed  a 
verdict  to  be  entered  for  the  plaintiff  on  all  the  issues,  damages 
1712.  7«.,  reserving  leave  to  the  defendant  Chapman  to  move  to 
enter  a  verdict  for  him  on  the  8th  issue,  if  the  Court  should  think 
that  plea  was  proved.    In  last  Michaelmas  Term  (Nov.  7), 

Watson  moved  pursuant  to  the  leave  r§served,'and  also  for  a        [  S68  ] 
rule  to  show  cause  why  the  judgment  should  not  be  arrested, 
as  to  the  verdict  on  the  9th  and  10th  issues  : 

The  replication  to  the  8th  plea,  that  the  plaintiff,  at  the  time  of 
the  indorsement  to  him,  had  no  notice  of  the  premises  in  that  plea 
mentioned,  admits  the  notice  to  Bousfield,  which  is  stated  in  the 
plea,  and  which  was  a  necessary  averment  in  order  to  make  it  a 
good  plea. 

(Aldbrson,  B.  :  Bousfield  was  a  bond  fide  holder,  as  was  found  by 
the  jury.  How,  then,  could  the  plaintiff  have  notice  of  a  non- 
existing  fact  ? 

Pollock,  C.  B.  :  You  say  it  could  not  be  tried,  on  this  issue, 
whether  Bousfield  was  a  bond  fide  holder  or  not.) 

If  a  bill  be  concocted  in  fraud,  indorsed  in  fraud,  and  indorsed  over, 
the  second  indorsee,  having  notice  of  the  original  fraud,  must  stand 
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Mat         on  the  title  of  the  first  indorsee,  which  here  is  no  title  at  all,  even 
Ghapm AH.     though  he  had  given  full  value.      Carter  v.  James  (i)  is  in  point  for 
the  defendant.     It  is  admitted  by  the  replication,  for  the  purpose 
of  this  issue,  that  Bousfield  was  not  a  hmdfid^  holder. 

Secondly,  the  judgment  ought  to  be  arrested  as  to  the  9th  and 
10th  issues,  for  the  part  of  those  pleas  which  is  not  put  in  issue  is 
a  good  answer  to  the  declaration. 

(Parke,  B.  :  That  will  not  entitle  you  to  arrest  the  judgment ;  it 
might  be  ground  for  a  repleader ;  but  you  cannot  have  a  repleader, 
when  you  have  several  pleas  under  the  statute  of  Anne. 

Aldbrson,  B.  :  You  have  pleaded  a  plea  with  a  multitude  of 
averments,  and  you  say  the  plaintiff  has  taken  issue  on  an 
immaterial  one.) 

Yes ;   on  that  ground  it  is  that  the  defendant  seeks  to    have  the 
judgment  arrested. 

(Pollock,  G.  B.  :  If  that  be  so,  the  defendant  should  have 
demurred. 

Parke,  B.  :  The  replication,  however,  puts  in  issue  a  material 
allegation,  namely,  the  notice  to  Bousfield  of  the  original  fraud.) 

The  Court  granted  a  rule  on  the  first  point,  but  refused  it  on  the 
second.  • 

[  869  ]  Martin  (with  whom  was  Prentice)  now  showed  cause : 

The  defendant  was  not  entitled  to  the  verdict  on  the  8th  plea, 
without  proving  the  last  allegation,  viz.  that  the  plaintiff,  at  the 
time  of  the  indorsement  of  the  bill  to  him,  had  knowledge  and 
notice,  not  only  that  the  bill  was  originally  drawn  in  fraud,  but  that 
Bousfield,  at  the  time  of  its  indorsement  to  him,  knew  and  had 
notice  of  that  fact.  Now  the  jury  have  found  that  Bousfield  was  a 
bond  fide  holder  for  value,  and  that  the  plaintiff  had  notice  only  that 
the  bill  was  drawn  by  Gumey  in  fraud  of  the  defendant  Chapman. 

(Parke,  B.  :  Must  not  the  plaintiff  be  shown  to  have  had  know- 
ledge of  both  frauds  ?    My  brother  Bolfb  thought,  when  the  rule 
was  granted,  that  the  plea  would  be  good,  if  it  were  confined  to  the 
^    allegation  that  the  bill  was  indorsed  to  Bousfield  by  Gumey  in  fraud 
of  his  partners,  and  that  the  plaintiff  had  knowledge  of  that  fraud.) 
(1)  67  K.  K.  531  (13  M.  &  W.  137). 
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There  is  no  authority  for  that  position.    If  a  man  gives  value  for  a         Mat 
bill,  without  notice  of  its  being  drawn  in  fraud,  he  has  a  right  to  sue     chapman. 
on  it ;  and,  for  all  that  appeared  in  this  case,  the  plaintiff  may  have 
believed  Bousfield  to  be  a  bond  fide  holder,  and  that  he  was  receiving 
the  bill  from  one  who  had  a  good  title  to  recover  on  it.     (He  was 
then  stopped  by  the  Court.) 

Watson  and  WiUes,  contra  : 

A  plea,  that  notice  of  the  original  fraud  was  given  to  the  plaintiff, 
would  be  good,  and  everything  else  contained  in  this  plea  is  super- 
fluous, and  need  not  be  proved.  In  OiU  v.  CttJfitt  (i),  it  was  held  that 
a  broker  who  had  taken  a  bill  under  circumstances  of  suspicion 
could  not  recover  on  it. 

(Parke,  B.  :  That  case  must  be  considered  as  overruled.) 

Not  so  far  as  it  applies  to  this  case,  in  which  the  question  is  not  one 
of  negligence,  but  whether  the  plaintiff  took  the  bill  in  good  faith, 
without  notice  of  its  being  made  in  fraud.  In  Backhouse  v. 
Harrison  (2),  to  an  action  by  an  indorsee  against  *the  indorser  of  [  •860  ] 
a  bill  of  exchange,  who  had  lost  the  bill  by  accident,  it  was  held  to 
be  a  good  defence,  that  the  plaintiff  took  the  bill  fraudulently,  or 
under  such  circumstances  that  he  must  have  known  that  the  person 
from  whom  he  took  it  had  no  title.  This  plea  must  be  taken  to  be 
true,  and  if  so,  then  Bousfield  had  no  right  to  sue  on  the  bill.  It 
ought  not  to  be  taken  that  Bousfield  had  no  notice  of  the  fraud. 
The  plaintiff,  therefore,  cannot  stand  on  Bousfield's  title :  Carters. 
James  (3).     The  question  is  one  of  bona  fides. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  I  dissent 
from  the  doctrine  which  has  been  contended  for  on  behalf  of  the 
defendant,  for  which  no  authority  has  been  cited.  It  appears  to 
me,  that  an  innocent  party  may  transfer  a  title  in  the  bill  to  a 
person  who  is  no  party  to  the  original  fraud,  though  he  have  know- 
ledge of  it.  There  is  nothing  to  show  that  he  may  not  purchase 
the  bill,  and  has  not  a  good  title  to  recover  upon  it.  It  is  said, 
however,  that  the  defendant  is  entitled  to  a  verdict  on  the  8th  plea, 
on  the  ground  that  the  giving  of  the  bill  was  a  fraud  on  the  partner- 
ship.    (His  Lordship  stated  the  plea  and  replication.)      It  turns  , 

(1)  3  B.  &  C.  466.  (3)  67  E.  R.  531  (13  M,  &  W.  137). 

(•.>}  o  B.  &  Ad.  1098. 
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May  out  that  there  is  no  distinct  evidence  that  the  plaintiff  had  notice 
Chapman,  that  Bousfield  took  the  bill  fraudulently  ;  on  the  contrary,  the  jury 
found  that  Bousfield  took  it  without  knowledge  of  the  fraud,  and 
that  the  plaintiff  had  notice  *'  of  all  the  circumstances  stated  in  the 
evidence."  There  could  not  be  notice  to  him  of  that  which  did  not 
exist.  The  plaintiff,  therefore,  is  entitled  to  recover  on  this  issue, 
and  the  rule  must  be  discharged. 

Parke,  B.  : 

I  am  of  the  same  opinion,  that  this  rule  must  be  discharged.     I 
am  by  no  means  satisfied  that  the  defence  was  available  under  any 
r  *^^  ]      of  the  pleas,  and  think  the  ^doctrine  of  the  Court  of  Queen's  Bench, 
in  Backhouse  v.  Hanison,  applies  only  to  the  case  as  between  the 
original  parties  to  the  bill.    Then  we  must  take  the  facts  to  be,  that 
Gurney  made  the  bill  in  fraud  of  his  partner,  Chapman ;  that  he 
discounted  it  with  Bousfield,  who  had  no  knowledge  of  the  fraud ; 
and  that  the  plaintiff  took  it  by  indorsement  from  Bousfield,  he,  the 
plaintiff,  knowing  at 'that  time  of  the  circumstances  under  which  it 
had  been  originally  made  ;  and  then  the  question,  is,  whether  the 
8th  plea  was  proved.     (His  Lordship  stated  that  plea.)      I  agree 
that ''  notice  and  knowledge ''  means  not  merely  express  notice,  but 
knowledge,  or  the  means  of  knowledge  to  which  the  party  wilfully 
shuts  his  eyes.     But,  upon  the  finding  of  the  jury,  it  is  clear  that 
one  of  the  notices  mentioned  in  the  plea  is  not  found,  viz.  the  notice 
of  Bousfield's  want  of  title.      The  whole  that  is  alleged  in  the  plea 
must  be  proved.     I  agree  that  the  replication  admits  all  the  facts 
alleged  in  the  plea,  which  are  not  traversed ;  it  therefore  admits 
the  fact,  that  Bousfield's  title  was  defective.    But  then  the  plea 
alleges  also,  that  the  plaintiff  had  notice  of  that  fact ;  and  it  would 
have  been  a  bad   plea   without   that  allegation,  as  not  giving  a 
suflBcient  answer  to  the  pt-imd  facie  title  of  the  plaintiff,  arising  out 
of  the  indorsement  of  the  bill  to  him.     Both  the  notices,  therefore, 
alleged  in  the  plea,  were  necessary  to  be  proved  in  order  to  defeat 
the  plaintiff's  title,  namely,  the  notice  of  the  original  fraud,  and  the 
notice  of  Bousfield's  defect  of  title ;  and  the  latter  not  being  proved, 
the  plaintiff  was  entitled  to  recover  on  this  issue. 

Platt,  B.  : 

I  agree  in  opinion  that  this  rule  must  be  discharged.  I  think  this 
plea  would  not  have  been  well  pleaded  in  any  other  manner.  To 
have  left  out  any  of  the  allegations  contained  in  it  would  have  made 
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it  a  bad  plea.    It  states  in  substance,  that  the  defendants  were  in         mat 

partnership  as  brewers  ;  that   the   defendant   Gurney  made  and    chapman. 

^indorsed  the  bill,  using  the  partnership  name,  in  fraud  of  his  co-       [  *362  j 

partner  Chapman,  for  his  own  private  purposes,  namely,  on  account 

of  a  private  debt  due  from  him  to  Bousfield:  that  there  was  no 

consideration  or  value  to  him.  Chapman,  for  the  drawing  or  indorsing 

of  the  bill ;  that  Bousfield  had  notice  of  these  facts  at  the  time  of 

the  indorsement  to  him,  and  that  the  plaintiff,  at  the  time  of  the 

indorsement  to  him,  had   full   knowledge   and  notice  of  all  the 

premises  in  the  plea  mentioned.     Every  one  of  these  propositions 

was  necessary  to  make  the  plea  a  good  one.     It  was  necessary  to 

avoid  the  title  of  Bousfield,  and  also  of  the  plaintiff,  his  indorsee : 

and  the  defendant  did  not  do  this,  unless  he  showed  that  the  plaintiff 

had  notice  of  the  infirmity  of  Bousfield's  title  to  the  bill ;  otherwise 

the  plaintiff  took  by  all  his  title.     The  plaintiff,  therefore,  must  not 

only  know  of  the  original  fraud,  but  of  Bousfield's  knowledge  of  it, 

in  order  to  preclude  him  from  recovering  on  this  issue.     The  plea 

would  have  been  defective,  if  it  had  stated  only  notice  to  the  plaintiff 

of  the  fraudulent  concoction  of  the  bill.     The  replication,  therefore, 

put  in  issue  both  these  notices,  and  one  of  them  only  was  proved  by 

the  evidence. 

RtUe  discharged. 

ORMEROD  AND  Anotheb  v.  CHAD  WICK  and  Another.       iwe. 

JVbv  12.  IS 
(16  Meeson  &  Welsby,  367—383 ;  S.  C.  16  L.  J.  M.  C.  143.)  ^^^ 

A  warrant  of  distress  for  poor-rates  need  not  in  terms  state  that  the       Jan,  12. 
refusal  to  pay  the  rate  was  proved  upon  oath ;   it  is  enough  to  state  that  it 
was  duly  proved.  L  ^^  ] 

The  misrecital,  in  a  warrant  of  distress  for  poor-rates,  of  the  date  of  the 
rate,  is  not  material. 

Under  the  Parish  Notices  Act,  1837  (1  Vict.  c.  45),  it  is  a  sufficient  publica- 
tion of  a  poor-rate  if  a  copy  of 'it  be  affixed,  before  divine  service,  on  the  Sunday 
next  after  its  allowance,  on  the  principal  or  most  usual  door  of  all  the  churches 
and  chapels  of  the  Established  Church  within  the  parish,  in  which  divine 
service  is  performed.  It  is  not  necessary  to  publish  it  on  all  the  doors  of  any 
church  or  chapel ;  nor  on  the  door  of  a  church  or  chapel  in  which  divine 
service  has  ceased  to  be  performed ;  nor  on  the  door  of  any  building,  not 
being  a  church  or  chapel,  in  which  divine  service  is  performed. 

Trespass  for  seizing,  taking,  and  selling  certain  goods  and  chattels 
of  the  plaintiff.     Plea,  Not  guilty,  by  statute. 

At  the  trial,  before  Coleridge,  J.,  at  the  last  Liverpool  Assizes,  it 
appeared  that  this  was  an  action  brought  to  recover  damages  against 
the  defendants,  who  were  justices  of  the  peace  in  and  for  the  division 
of  Middleton,  in  the  county  of  Lancaster,  and  who  had  issued  four 
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Ormbbod  warrants  for  distraining  on  the  goods  of  the  plaintiflfs,  the  occapiers 
Ohadwick.  o^  a  ^il^  ^  ^^^  township  of  Todmorden  and  *Walsden,  a  united 
[  *368  ]  township  maintaining  its  own  poor,  for  the  sum  of  84/.,  alleged  to 
be  due  from  them  for  poor-rates.  It  appeared  that  there  was  in 
that  township  an  ancient  chapel  of  the  Established  Church,  which 
having  fallen  into  decay,  a  new  church  was  built,  in  the  year  1832, 
under  the  powers  of  the  Church  Building  Act,  3  Geo.  lY.  c.  72,  to 
which  the  galleries  and  some  other  of  the  fittings  were  removed 
from  the  old  chapel,  the  pews  remaining.  This  church  was  duly 
consecrated  in  the  same  year,  and  divine  service  had  ever  since  been 
regularly  performed  in  it ;  but  parish  meetings  continued  to  be  held, 
and  baptisms  and  burials  to  be  occasionally  performed,  in  the  old 
chapel.  Both  the  chapel  and  the  new  church  have  two  outer  doors. 
In  the  year  1840,  a  national  school  was  established  in  Walsden,  and 
divine  service  has  since  been  performed  in  the  school-room,  on 
Sundays,  by  a  clergyman  of  the  Established  Church.  The  rate  in 
question  was  made  on  the  24th  September,  1839,  and  allowed  on 
the  25th  November  following.  It  was  published  by  affixing  notice 
thereof  on  the  principal  door  of  the  new  church,  on  the  Sunday 
next  after  its  allowance.  No  notice  of  it  was  put  up  on  the  other 
door  of  the  church,  or  at  the  old  chapel  or  the  school-room.  The 
warrants  of  distress  were  in  the  following  form  : 

"Division  of  Middleton,  county  of  Lancaster:  To  the  church- 
wardens and  overseers  of  the  poor  of  the  township  of  Todmorden 
and  Walsden,  in  the  said  county,  and  to  Wm.  Greenwood  and  John 
Smith,  the  constables  of  the  said  township,  and  every  of  them: 
Whereas  in  and  by  a  certain  rate  and  assessment,  dated  the  25th 
day  of  November,  1839,  made,  assessed,  allowed,  and  published 
according  to  the  statute  in  that  case  made  and  provided,  Abraham 
Ormerod,  William  Ormerod,  and  Peter  Ormerod,  inhabitants  and 
joint  occupiers  of  certain  buildings  and  tenements  in  the  said  town- 
ship of  Todmorden  and  Walsden,  were  duly  rated  and  assessed  for 
f  *S69  ]  and  towards  the  necessary  ^relief  of  the  poor  of  the  township,  for 
the  year  1839,  in  the  sum  of  411.  Is,  6d,,  and  there  is  now  in  arrear 
and  unpaid  in  respect  of  the  same  the  sum  of  92.  lis.  Id. ;  and 
whereas  it  duly  appeareth  unto  us,  the  undersigned  William  Chad- 
wick  and  George  Ashworth,  Esquires,  two  of  her  Majesty's  justices 
of  the  peace  in  and  for  the  said  county  of  Lancaster,  and  acting  in 
and  for  the  said  division  of  Middleton,  in  the  said  county,  as  well 
upon  the  complaint  on  oath  of  Joseph  Enowles,  one  of  the  overseers 
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of  the  poor  of  the  said  township  of  Todmorden  and  Walsden,  as  Obukbod 
otherwise,  that  the  said  sum  of  91.  17«.  Id.  hath  been  lawfully  chadwiok. 
demanded  by  him  of  the  said  Abraham  Ormerod,  William  Ormerod, 
and  Peter  Ormerod,  and  that  they  have  refused,  and  do  refuse,  to 
pay  the  same ;  and  whereas  the  said  Abraham  Ormerod,  William 
Ormerod,  and  Peter  Ormerod,  have  been  duly  summoned  to  appear 
before  us  the  said  justices,  to  show  cause  why  they  have  not  paid 
the  said  sum  last  assessed  (being  parcel  of  the  said  sum  at  which 
they  were  so  rated  and  assessed  as  aforesaid),  and  they  having 
appeared,  by  William  Eastwood,  their  attorney  in  this  behalf,  before 
us  in  pursuance  of  such  summons ;  and  it  hath  been  duly  proved 
unto  us  the  said  justices,  in  the  presence  and  hearing  of  the  said 
attorney  of  the  said  Abraham  Ormerod,  William  Ormerod,  and 
Peter  Ormerod,  that  an  assessment  for  the  relief  of  the  poor  of 
the  township  of  Todmorden  and  Walsden,  and  for  other  purposes 
chargeable  therein,  according  to  law,  dated  the  25th  day  of 
November,  ]  889,  was  duly  made,  allowed,  and  published  as  afore- 
said ;  and  that  the  said  Abraham  Ormerod,  William  Ormerod,  and 
Peter  Ormerod,  are  therein  and  thereby  assessed  at  the  sum  of 
411.  Is.  6d.  as  aforesaid,  and  that  the  sum  of  9Z.  lis.  Id.,  parcel  of 
the  said  last-mentioned  sum,  is  now  in  arrear  and  unpaid  by  the 
said  Abraham  Ormerod,  William  Ormerod,  and  Peter  Ormerod. 
And  whereas  it  hath  now  also  been  proved  unto  us,  the  said  justices, 
in  the  presence  and  hearing  of  the  said  attorney  *of  Abraham  [  *370  ] 
Ormerod,  William  Ormerod,  and  Peter  Ormerod,  that  the  said  last- 
mentioned  sum  of  92.  lis.  Id.  hath  been  duly  demanded  of  the  said 
Abraham  Ormerod,  William  Ormerod,  and  Peter  Ormerod,  but  they 
have  not  paid,  and  have  refused  and  still  refuse  to  pay  the  same, 
and  the  said  Abraham  Ormerod,  William  Ormerod,  and  Peter 
Ormerod,  have  not,  nor  hath  any  of  them,  by  their  attorney  as 
aforesaid,  or  otherwise,  shown  unto  us  any  sufficient  cause  for  not 
paying  the  same :  these  are  therefore,  in  her  Majesty's  name,  to 
command  and  require  you  forthwith  to  make  distress  of  the  goods 
and  chattels  of  the  said  Abraham  Ormerod,  William  Ormerod,  and 
Peter  Ormerod,  for  the  sum  of  9/.  17^.  Id.,  and  if  within  the  space 
of  four  days  next  after  such  distress  by  you  taken,  the  last-mentioned 
sum,  together  with  the  reasonable  charges  of  taking  and  keeping 
the  said  distress,  shall  not  be  paid,  that  then  you  do  sell  the  said 
goods  and  chattels  so  by  you  distrained,  and  out  of  the  money  arising 
by  such  sale  that  you  retain  the  said  sum  of  9/.  lis.  Id.  and  also  the 
reasonable  charges  of  taking,  keeping,  and  selling  the  said  distress. 
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Ormbbod  rendering  to  the  said  Abraham  Ormerod,  William  Ormerod,  and 
Chadwiok.  Peter  Ormerod,  the  overplus  (if  any)  upon  demand ;  and  if  no  such 
distress  can  be  found,  that  then  you  certify  the  same  unto  us,  to  the 
end  that  such  further  proceedings  may  be  had  therein  as  to  law 
doth  appertain.  *  Given  under  our  hands  and  seals,  at  Bochdale,  in 
the  said  county  of  Lancaster,  the  28th  day  of  March,  a.d.  1845. 

"William  Chadwiok,  (L.S.) 
"  George  Ashworth,  (L.S.)" 

The  counsel  for  the  plaintiffs  contended  that  they  were  entitled  to 
a  verdict,  on  the  following  grounds :  First,  that  there  had  been  no 
sufficient  publication  of  the  rates  within  the  statute  1  Yict.  c.  45, 
which  required  that  the  notice  should  have  been  affixed  to  all  the 
doors  of  the  chapel,  church,  and  school -house ;  secondly,  that  the 
[  *37i  ]  warrants  were  *bad ;  1,  because  they  described  the  rate  as  made  on 
a  wrong  day ;  and  2,  because  the  refusal  of  the  plaintiffs  to  pay  the 
rate  was  not  therein  alleged  to  have  been  proved  before  the  defen- 
dants on  oath.  The  learned  Judge  reserved  these  points  for  the 
consideration  of  the  Court,  and  under  his  direction  a  verdict  was 
found  for  the  plaintiffs,  damages  84Z.,  leave  being  reserved  to  the 
defendants  to  move  to  enter  a  nonsuit,  or  a  verdict  for  them. 

In  last  Michaelmas  Term,  Martin  obtained  a  rule  nisi  accordingly; 
against  which,  in  the  same  Term  (Nov.  12  and  13), 

Baines  and  HM  showed  cause : 

The  first  and  main  question  in  this  case  is,  what  is  to  be  deemed, 
since  the  1  Vict.  c.  46,  a  sufficient  publication  of  a  poor  rate.  *  * 
[  372  ]  In  the  first  place,  the  notice  should  have  been  affixed  on  both  the 
outer  doors  of  the  new  church,  through  both  of  which  the  congrega* 
tion  enter  and  leave  the  church  at  the  time  of  divine  service; 
otherwise  some  of  the  congregation  will  not  have  that  information 
which  under  the  former  mode  of  publication  in  the  church  the 
whole  of  them  had. 

(Parke,  B.  :  The  other  side  will  say  "  the  doors  "  in  this  section 
mean  the  principal  doors.) 

That  construction  appears  to  be  inconsistent  with  the  object  of  the 
Act,  and  also  with  the  Srd  section,  which  requires  in  terms  that 
notices  of  holding  vestries,  when  signed  as  therein  directed,  shall 
be  affixed  "on  or  near  to  the  principal  door"  of  the  church  or 
chapel.     But  the  words  of  sect.  2 :  *'  the  doors  of  all  the  churches 
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and  chapels," — are  properly  and  logically  construed  to  mean  all     Ormbrod 

the  doors.    When  you  use  the  definite  article  and  the  plural  noun,    ohadwiok. 

it  includes  all  the  individuals  of  the  class  mentioned.     The  stat.  81 

Eliz.  c.  8,  expressly  requires  a  proclamation  of  outlawry,  immediately 

after  divine  service,  at  "  the  most  usual  door."     The  most  usual 

door  is  not  necessarily  the  *prinoipal  door ;  the  Legislature,  there-       [  'S^a  ] 

fore,  here  recognizes  a  distinction  between  the  principal  door  and 

the  door. 

(AiiDBssoN,  £. :  What  is  the  distinction  between  the  principal  door 
and  the  most  usual  door  ? 

RoLPB,  B. :  Does  the  "  principal  "  door  mean  principal  in  point 
of  architecture  or  of  user  ?) 

It  means  that  which  the  architect  would  call  the  principal  door ; 
the  architecture  is  permanent,  the  user  varies.  But  all  difficulty 
on  this  point  is  obviated  by  the  construction  which  requires  the 
notice  to  be  affixed  on  all  the  doors. 

(Pabke,  B.  :  The  reason  of  the  language  used  in  sect.  8  is,  that 
that  section  applies  only  to  the  Vestry  Act,  where  the  **  principal 
door  "  is  spoken  of.) 

The  Legislature  meant  that  every  inhabitant,  resorting  to  his 
parish  church,  should  have  an  opportunity  of  knowing  that  the  rate 
was  made. 

The  next  question  is,  what  were  the  ''churches  and  chapels*' 
upon  which,  in  this  case,  the  rate  ought  to  have. been  published. 
Now  there  was  evidence  that  the  old  chapel,  though  disused  for  the 
celebration  of  divine  service,  is  still  used  for  the  performance  of 
baptisms  and  burials,  and  for  the  holding  of  parochial  meetings. 
As  long  as  it  is  a  chapel,  and  used  as  such,  it  is  within  the  Act 
of  Parliament.  Nothing  that  has  been  done  has  made  it  cease  to 
be  a  chapel.  The  consecration  of  the  new  church  certainly  does 
not.  The  celebration  of  divine  service  may  at  any  time  be 
resumed  in  it. 

(RoLPB,  B. :  What  do  you  call  a  **  church  or  chapel  ?  ") 

A  building  which  has  been  consecrated  according  to  the  rites  and 
ceremonies  of  the  Church  of  England. 

(Aldbrson,  B.  :  Suppose  it  a  church  in  ruins  beside  a  new  one?) 
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Orm BBOD      That  has  ceased  to  be  a  church  for  all  purposes. 

Chadwick. 

(BoLFB,  B. :  No,  only  for  the  purpose  of  divine  worship.) 

This  is  the  church  in  which,  according  to  the  evidence,  the 
parishioners  have,  down  to  the  present  time,  been  wont  to  assemble 
for  parochial  purposes.  Again,  the  school-house,  though  not 
licensed  or  consecrated,  is  brought  within  the  Act  by  the  circum- 

t  •374  ]       stance  of  divine  service  being  *performed  there  according  to  the 
rites  of  the  Church  of  England. 

Thirdly,  the  allegation  in  the  warrant,  of  the  proof  of  the 
plaintiffs'  refusal  to  pay  the  rates,  is  insufficient,  not  stating 
it  to  have  been  proved  on  oath,  but  only  that  it  was  'Mulj 
proved."  [On  this  point  they  cited  Coster  v.  Wilson  (i)  and  other 
cases.] 

The  other  objection  to  the  warrant  is,  that  the  date  of  the  rate 
is  misdescribed  in  it.  There  is  no  such  rate  as  that  which  is  stated 
in  it,  namely,  a  rate  made  on  the  25th  of  November,  1889.  The 
date  of  the  rate  is  a  necessary  part  of  it.  The  form  given  in  the 
appendix  to  the  Parochial  Assessment  Act,  6  &  7  Will.  IV.  c.  96, 
is  "  An  Assessment,  &c.  made  this  80th  day  of  March,  in  the  year 
of  our  Lord,"  &c.  The  date  of  the  rate  is  the  time  when  it  was 
made,  not  when  it  was  allowed :  allowance  and  publication  are  two 
other  acts  distinct  from  the  making.  The  date,  therefore,  being 
material,  and  being  part  of  a  written  instrument,  ought  to  be  truly 
stated.     Such  is  the  rule  even  in  civil  pleadings ;  it  cannot  be  less 

[  *S75  ]       stringent  in  a  "^warrant  of  distress. 

(Parks,  B.  :  The  question  is,  whether  the  rate  is  not  sufficiently 
described,  so  that  there  could  be  no  mistake  about  it.  It  is  not 
a  question  of  variance.  Striking  out  all  about  the  25th  of  November, 
there  is  quite  a  sufficient  description  of  the  rate.  It  is  a  case  of 
/also  demotist ratio  qn<e  non  nocet, 

Aldbrson,  B.  :  With  respect  to  the  question  about  the  doors,  I 
find  that,  according  to  a  note  of  the  reporter  to  the  case  of  Reg.  v. 
Marriott  (2),  the  question  as  to  the  necessity  of  fixing  the  notices  on 
all  the  doors  of  the  church  was  decided  in  that  case.  Notwith- 
standing this  very  objection,  a  mandamus  issued  to  compel  the 
justices  to  issue  their  warrant  of  distress. 

(1)  41>  B.  K,  (ki2  {li  M.  Jt  AY,  41 T.  r2)  64  R.  R.  6iKS  (12  Ad.  &  EI.  779), 
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Pollock,  G.  B.  :    That  authority  disposes  of   that  part  of  the     Obmbbod 
cBse.)  Chadwiok. 

Martin  and  Addison,  in  support  of  the  rule  : 

In  substance  two  points  have  been  made  on  the  other  side ;  the 
first  on  the  validity  of  the  rate,  the  second  on  the  form  of  the 
warrant.  As  to  the  rate,  three  defects  are  alleged;  first,  that  it 
should  have  been  published  on  all  the  doors  of  the  church ;  secondly, 
that  it  should  have  been  published  on  the  old  chapel ;  and  thirdly, 
that  it  should  have  been  published  on  the  school-house.  The 
first  is  disposed  of  by  the  case  of  Reg.  v.  Marriott.  With  respect 
to  the  second,  the  words  of  the  1  Yict.  c.  45,  s.  2,  ''previously  to 
the  commencement  of  divine  service,"  show  clearly  the  meaning 
of  the  Legislature,  with  reference  to  its  object.  It  is  plain  that  the 
intention  was  the  notice  should  be  published  at  the  same  place  at 
which  divine  service  was  ordinarily  celebrated.  In  point  of  fact, 
there  was  in  this  case  a  complete  substitution  of  the  new  church 
for  the  old  chapel  for  all  ordinary  ecclesiastical  purposes.  But  it 
is  not  necessary  to  enter  into  those  facts,  for  it  is  clear  that  the  true 
meaning  of  the  statute  of  Victoria  is,  that  the  church  on  or  near 
the  door  of  which  the  notice  is  to  be  afiSxed  is  the  church  at  which, 
during  divine  service,  the  notice  was  before  read.  *The  difference  [  *S76  ] 
of  phraseology  in  the  2nd  and  8rd  sections  is  at  once  explained  by 
their  containing  recitals  of  different  statutes  with  different  words. 

(Pabkb,  B.  :  Surely  the  justices  are  to  take  things  as  they  are 
de facto.  Suppose  the  church  had  opened  without  being  legally 
consecrated,  is  it  therefore  to  be  a  bad  publication  of  the  rate  ?) 

Secondly,  as  to  the  form  of  the  warrant.  There  are  no  words  in 
the  stat.  48  Eliz.  c.  2,  s.  4,  which  expressly  or  impliedly  require 
that  all  the  evidence  of  the  facts  shall  be  given  upon  oath.  Suppose 
the  party  came  in  and  admitted  them  all — or  the  facts  were  on 
record — it  could  not  then  be  necessary.  It  clearly  is  not  necessary 
so  to  state,  unless  the  statute  on  which  the  proceedings  are  founded 
requires  it :  Basten  v.  Carew  (i).  But,  if  it  be  necessary,  it  sufiS- 
ciently  appears  here  that  the  justices  did  act  upon  oath.  The 
words  of  the  warrant  cannot  be  satisfied  but  by  supposing  that  the 
fact  was  proved  in  a  legal  manner;  that  is,  by  oath,  if  an  oath  be 
necessary :  Rex  v.  Lufe  (2). 
(1)  27  B.  B.  649  (3  B.  &  G.  649).  (2)  9  B.  B.  406  (8  East,  193)« 
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Ormsboo         (Parke,  B.  :  If  this  is  a  convietion,  all  the  evidence  shoald  be 

Ohadwick.     set  out.) 

It  is  not  a  conviction,  but  a  warrant  of  distress, — a  mere  order, — and 
the  evidence  is  not  set  out  in  any  form  of  such  a  warrant  which 
has  ever  been  given.     *     ♦     * 

Pollock,  C.  B.  : 

The  last  point  is  one  of  considerable  importance,  and  the  Coubt 

will  take  time  to  consider  upon  it. 

Cut.  adv.  rtti/. 

[  877]  The  judgment  of  the  Court  was  now  pronounced  by 

PoLLOOK,  G.  B. : 

In   this  case,   which  was  argued   before  my    brothers   Parke, 
Alderson,  Rolfe,  and  myself,  during  the  last  Term,  upon  a  rule  to 
enter  a  verdict  for  the  defendants,    on   points   reserved   by  mj 
brother  Colbridgb,  the  facts  necessary  to  be  stated  were  these: 
This  was  an  action  of  trespass,  brought  against  the  churchwardens 
and   overseers  of  the  township  of  Todmorden,    for   seizing  the 
plaintiffs*  goods  under  four  warrants  of  distress  for  poors'  rates,  all  in 
the  same  form,  and  there  is  no  occasion  to  notice  more  than  one  of 
them.     The  plaintiffs'  case  was,  first,  that  the  rate  was  invalid,  and 
secondly,  that  the  warrant  was  void.     The  objection  to  the  rate 
was,  that  it  was  not  duly  published  on  the  first  Sunday  after  it^ 
allowance,  and  was  therefore  void.     On  that  Sunday  the  written 
notice  of  the  allowance  was  placed  on  the  principal  or  most  usual 
door  of  the  church  at  Todmorden.     There  was  another  door,  on 
which  no  notice  was  placed.    There  had  also  been,  prior  to  the 
year  1832,  a  public  chapel  in  a  hamlet  of  the  same  township, 
which,  on  the  consecration  of  the  before-mentioned  church  in  that 
year,  ceased  to  have  divine  service  performed  in  it.     Its  galleries 
wt^re  n^raoved,  but  its  pews  were  left  behind,  and  occasionally 
burials  took  place  in  the  churchyard,  and  christenings  in  the  church, 
when  convenient  to  the  clergyman,  and  parochial  meetings  were  held 
there,  its  situation  being  convenient  for  the  inhabitants  of  the  whole 
towui^hip :  but,  by  order  of  the  Commissioners  for  Building  Churches, 
the  emoluments  of  the  chapel  were  transferred  to  the  incumbent  of 
U)e  new  church  aWut  the  time  of  its  consecration.     It  appeared, 
also,  that  in  the  hamlet  of  Walsden  (part  of  the  township)  there 
was  a  sohoi^l*hous«,  in  which  service  was  celebrated  on  Sundays  by 
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a  regular  minister  of  the  Gharch  of  England,  and  that  there  were     Ormbbod 

some   chapels  of  Dissenters  from  the  Church  of  England,  duly    chadwiok. 

licensed,  in  the  township.     The  notice  of  the  allowance  of  the  rate 

was  not  placed  on  *any  of  the  doors  of  either  the  old  chapel,  or       [  'S^s  ] 

of  the  school-house,  or  of  any  Dissenters'  chapel.     Under  these 

circumstances,  it  was  contended  that  the  notice  was  not  given  in 

conformity  with  the  provisions  of  1  Vict.  c.  45,  which  substitutes 

a  written   notice    for   the   publication    of  the   rate   required    by 

17  Geo.  II.  c.  8,  for  two  reasons ;   first,  because  it  was  not  fixed  to 

all  the  doors  of  the  new  church  ;  secondly,  because  it  was  not  fixed 

on  any  door  of  the  old  chapel  or  school-house.     It  was  not  urged, 

nor  could  it  be  with  success,  that  the  notice  ought  to  ^have  been 

posted  on  the  doors  of  Dissenters'  chapels. 

We  are  all  of  opinion  that  the  objection  to  the  notice  ought  not 
to  prevail. 

The  statute  1  Yict.  c.  45,  was  passed  for  the  purpose  of  preventing 
the  interruption  of  divine  worship  by  notices  of  a  secular  character, 
and  giving  an  equivalent  in  the  shape  of  a  written  advertisement  on 
the  fabric  of  the  church,  where  it  would  be  likely  to  be  observed. 

The  first  section  thereof  enacts,  ''  that  so  much  of  the 
58  Geo.  III.  c.  69,  as  directs  the  publication  of  such  notices  to 
be  made  in  the  parish  church  or  chapel  on  some  Sunday  during  or 
immediately  after  divine  service,  shall  be  and  the  same  is  hereby 
repealed ;  and  that  from  and  after  the  1st  of  January  next,  no 
proclamation  or  other  public  notice  for  a  vestry  meeting,  or  any 
other  matter,  shall  be  made  or  given  in  any  church  or  chapel  during 
or  after  divine  service,  or  at  the  door  of  any  church  or  chapel  at 
the  conclusion  of  divine  service."  Section  2  enacts,  ''that  all 
proclamations  or  notices,  which  under  or  by  virtue  of  any  law  or 
statute,  or  by  custom  or  otherwise,  have  been  heretofore  made  or 
given  in  churches  or  chapels,  during  or  after  divine  service,  shall 
be  reduced  into  writing,  and  copies  thereof,  either  in  writing  or  in 
print,  or  partly  in  writing  and  partly  in  print,  shall,  previously  to 
the  commencement  of  divine  service  on  the  several  days  on  which 
such  proclamations  of  notices  have  heretofore  been  made  or  given 
in  the  church  *or  chapel  of  any  parish  or  place,  or  at  the  door  of  any  [  ^379  J 
church  or  chapel,  be  affixed  on  or  near  to  the  doors  of  all  the 
churches  and  chapels  within  such  parish  or  place;  and  such 
notices,  when  so  affixed,  shall  be  in  lieu  of  and  as  a  substitution  for 
the  several  proclamations  and  notices  so  heretofore  given  as  afore- 
said, and  shall  be  good,  valid,  and  effectual  to  all  intents  and 
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Obmerod  purposes  whatsoever."  Section  8  enacts,  "  that  no  such  notice  of 
Chadwick.  holding  a  vestry  shall  be  affixed  on  the  principal  door  of  such 
church  or  chapel,  unless  the  same  shall  previously  have  been 
signed  by  a  churchwarden  of  the  church  or  chapel,  or  by  the 
rector,  vicar,  or  curate  of  such  parish,  or  by  an  overseer  of  the 
poor  of  such  parish,  but  that  every  such  notice  so  signed  shall 
be  affixed  on  or  near  to  the  principal  door  of  such  church  or 
chapel." 

The  first  question  arises  on  the  construction  of  the  2nd  section  of 
the  1  Vict.  c.  45 ;  whether  the  word  **  doors "  is  to  be  read  as 
meaning  all  the  churches  and  chapels,  or  only  the  door  of  every 
church  and  the  door  of  every  chapel,  referenda  ringtdo  sinffulis,  the 
word  ''door"  being  used  in  the  sense  of  the  most  usual  door. 
Each  construction  is  equally  consistent  with  the  words  of  the  sentence, 
but  we  think  that  the  latter  ought  to  prevail.  If  the  Legislature  had 
meant  that  anything  should  be  done  at  more  doors  than  one  (no  pre- 
vious statute  having  required  anything  to  be  done  at  more  than  one 
door)  they  would  have  so  expressly  provided,  by  using  the  word  **  all ;" 
and  the  context  appears  to  us  to  favour  our  construction.  The  publica- 
tion of  a  notice  of  vestry,  required  by  the  58  Geo.  III.  c.  69,  during 
divine  service,  is  repealed.  The  written  notice  on  the  principal 
door  of  the  church  is  retained,  and  no  notice  required  on  any  other 
door,  by  way  of  substitute  for  the  loss  of  the  verbal  notice  during 
divine  service.  In  this  case  it  is  clear  that  the  Legislature  thought 
one  written  notice  on  one  door  sufficient.  Again,  the  statute  of 
[  *M0  ]  81  Eiiz.  c.  8,  requires  a  ^proclamation  of  outlawry,  immediately 
after  divine  service,  "  at  the  most  usual  door."  The  recital  of  this 
statute  mentions  the  word  "  door "  only,  evidently  using  it  as 
synonymous  with  "the  most  usual  door;"  and  the  first  section 
enacts,  that  no  proclamation  shall  be  made  at  the  door  (using  the 
word  in  the  same  sense) ;  and  then  section  2  provides,  that  on  the 
days  on  which  proclamations  and  notices  have  been  heretofore 
given  in  the  church,  or  at  the  door  of  any  church  or  chapel,  such 
proclamations  and  notices  shall  be  reduced  into  writing,  and  affixed 
at  or  near  to  the  doors  of  all  the  churches  and  chapels  within  such 
parish  or  place;  and  the  word  "door,"  in  both  members  of  the 
section,  must  have  the  same  meaning,  and  as  in  the  former  it 
clearly  means  the  most  usual  or  principal  door,  so  it  must  be  in  the 
latter.  We  therefore  think  that  all  that  was  intended  was,  that  a 
notice  should  be  placed  on  the  most  usual  door  only  of  each  church 
or  chapel.      Therefore  the  effect  of  the  statute  is  to  substitute. 
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for  public  verbal  notice  in  the  parish  church,  a  public  written,  and     Obmiiioi> 
therefore  more  permanent  notice,  on  the  chief  entrances  into  each    chadwior. 
of  all  the  parochial  chapels  and  chapels  of  ease  in  the  same  district. 
Whether  it  extend  to  proprietary  chapels,  or  any  private  chapels, 
is  not  necessary  to  be  determined ;  most  probably  not. 

The  next  question  is,  whether  any  notice  was  necessary  to  be 
placed  on  the  principal  door  of  the  old  chapel.  Whether  this 
chapel  had  legally  ceased  to  be  such  or  not,  so  as  to  be  incapable 
of  being  again  used  for  the  purposes  of  divine  service  without  a 
fresh  consecration,  need  not  be  decided.  It  had  ceased  to'  be  so 
de  facto  for  twelve  years ;  divine  service  had  not  been  celebrated 
there  for  that  time,  and  consequently  it  was  no  longer  a  church 
within  the  meaning  of  the  Act,  as  no  notice  could  be  placed  on  its 
principal  door  before  the  commencement  of  that  service,  as  required 
by  the  second  section.  It  is  clear  that  notice  was  not  required  ''^to  [  ^^^  ] 
be  placed  on  the  door  of  the  school-house,  as  that  was  certainly  not 
a  church  or  chapel.  We  conclude,  therefore,  that  the  rate  was 
valid. 

It  remains  to  consider  the  validity  of  the  warrant  itself.  It  was 
in  this  form  (his  Lordship  read  it).  One  objection  to  the  warrant 
was  disposed  of  during  the  argument  by  the  Court.  It  was  said  that 
it  mis-recited  the  date  of  the  rate,  which  was  made  by  the  church- 
wardens and  overseers  on  the  24th  September,  1889,  and  allowed 
on  the  25th  November.  Supposing  this  to  be  a  mis-recital,  the  rate 
is  quite  sufBciently  ascertained  without  the  date,  and  the  maxim 
falsa  demanstratio  non  nocet  applies.  The  other  and  more  weighty 
objection  to  the  warrant  is,  that  it  does  not  state  that  the  evidence 
against  the  plaintiff  was  given  on  oath.  The  warrant  is  in  a  form 
fuller  than  that  given  in  Burn's  Justice,  edit.  1881,  by  Ghitty,  and 
which  latter  form  is  probably  that  generally  adopted  and  acted 
upon ;  and  though  we  must  hold  it  to  be  bad,  if  we  were  satisfied 
by  the  authorities  that  it  is  so,  we  ought  not  lightly  to  overturn  a 
long  established  form  :  Reg.  v.  Rotherham  (i).  Whenever  the  par- 
ticular statute  requires  the  evidence  to  be  upon  oath,  such  express 
enactment  no  doubt  must  be  obeyed ;  and  where  a  statute  gives 
authority  to  magistrates  to  hear  and  determine,  or  to  convict,  on 
the  examination  of  witnesses,  it  is  implied  "  that  the  examination  is 
to  be  taken  as  the  law  wills,  on  oath :  '*  Dalton,  ch.  6,  s.  6,  Paley 
on  Convictions,  42 ;  and  authorities  were  cited  to  show  that  in  con- 
victions the  evidence  must  be  stated  upon  oath:  Ex  parte  Aldridge; 

(1)  2  a  B.  657. 
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Obmkhod  (there,  in  truth,  the  conviction  did  not  pursue  the  statutory  form 
Chadwiok.  &^^^  ^y  ^  ^^'  IV-  ^-  ^1^»  ^^^  ^*^  therefore  clearly  bad) ;  and 
also  that  in  orders  of  commitment,  not  founded  on  a  previous  con- 
viction, which  were  said  to  be  themselves  **  convictions,"  the  same 
statement  was  requisite:  Ka: parte  Jones,  coram  Williams,  J., (there 
[  •as-i  ]  called  a  conviction,  under  *4  Geo.  IV.  c.  34,  s.  3) :  In  re  Orey,  on  the 
same  statute,  coram  Pattbson,  J. ;  Reg.  v.  Lewis,  coram  Williams,  J., 
on  the  same  Act.  In  re  Tordoff  was  a  decision  on  a  similar 
commitment,  on  a  conviction  upon  the  same  statute,  by  the  full 
Court',  but  on  a  different  point.  On  the  other  hand,  in  orders  (not 
being  convictions),  the  same  strictness  has  not  been  held  necessary. 
In  a  very  early  case,  Rex  v.  Fisherton  Delamore,  an  order,  "  upon 
due  consideration,"  was  held  to  be  well,  for  it  implied  a  '*  due 
examination,*'  which  was  clearly  admitted  to  be  good.  So,  in  Rex 
V.  Lufe,  where  an  order  of  filiation,  stating  that  it  was  made  on 
oath  of  the  wife  and  otherwise,  was  held  good.  So,  in  the  case  of 
Rfff.  V.  King's  Lynn,  my  brother  Golbridgb,  in  the  Bail  Court,  held 
an  order  of  removal  good,  notwithstanding  a  similar  objection. 
There  is,  it  is  true,  a  contrary  decision  by  my  brother  Wiohtman, 
Reg.  V.  The  Justices  of  Buckinghamshire,  as  to  an  order  of  filiation ; 
but  Rex  V.  Luffe  was  not  cited,  and  Colbridgb,  J.,  is  reported  to 
have  said,  in  Reg.  v.  King's  Lynn  (i),  that  i{  that  case  had  been 
brought  before  my  brother  Wightman,  he  would  not  have  decided 
against  it.  The  result,  therefore,  of  the  cases  appears  to  be,  that  in 
orders,  properly  so  called,  no  statement  need  be  made  that  the 
evidence  was  on  oath,  but  in  convictions,  and  commitments  which 
incorporate  convictions,  and  are  treated  as  such,  it  must  be  so 
stated.  Whether  it  might  not  have  been  as  well  held  that  less 
strictness  than  this  should  be  necessary  in  convictions,  and  that  it 
should  be  sufficient  to  state  that  the  evidence  was  given  in  due 
manner,  which  would  include  evidence  on  oath,  or  affirmation,  or 
by  records,  or  by  any  other  instrument  of  evidence,  we  need  not 
now  inquire.  The  point  for  us  to  decide  is,  whether  it  is  necessary 
in  a  warrant  of  distress  for  a  poor-rate.  The  granting  such  warrant 
is  a  judicial  matter ;  the  magistrate  has  to  decide,  as  judge,  whether 
[  ♦383  ]  it  ought  to  be  issued  or  not :  Harper  v.  *CafT  (2) ;  though  his  juris- 
diction to  decide  that  question  depends  upon  two  conditions ;  first, 
that  there  is  a  valid  rate ;  second,  that  the  party  being  rated  be  an 
occupier  in  the  district.  But  the  statute  43  Eliz.  c.  2,  does  not 
require,  expressly  or  impliedly,  that  any  formal  record  of  conviction 
(1)  16  L.  J.  M.  C.  93.  (2)  4  E.  B.  440  (7  T.  R.  270). 
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should  be  drawn  up,  nor  is  any  such  prepared  in  practice,  nor  does  Obmbrod 
the  warrant  on  the  face  of  it  appear  to  be  meant  to  be  a  conviction,  chadwiok. 
as  in  some  of  the  cases  referred  to ;  and  therefore  we  do  not  think 
that  the  decisions  apply  to  it.  It  ought,  however,  to  appear  upon 
it  by  express  statement  or  reasonable  intendment,  that  the  authority, 
which  is  out  of  the  course  of  common  law,  has  been  pursued  ;  so, 
indeed,  it  must  appear  upon  any  order  made  in  pursuance  of  a 
statute ;  so  on  a  warrant  of  commitment,  not  being  in  the  nature 
of  a  conviction,  it  must  appear  either  on  the  face  of  it,  or  by  an 
order  to  which  it  refers :  Coster  v.  Wilson  (l).  It  is  admitted  by 
the  learned  counsel  for  the  plaintiffs,  that  there  is  no  case  in  which 
a  warrant  of  distress  has  been  held  bad  on  such  an  objection ;  and 
not  being,  therefore*  bound  by  authority,  and  thinking  that  the 
same  strictness  ought  not  to  prevail  as  in  convictions,  and  that  the 
authority  of  the  magistrate  and  the  due  form  of  proceeding  do 
sufficiently  appear  on  the  warrant,  we  think  that  it  was  good,  and 
that  the  defendants  are  entitled  to  a  verdict. 
The  rule,  therefore,  must  be  made  absolute. 

Ruie  absolute. 


[418  J 


MONYPENNY  v.  DERING  and  Others.  i846. 

(16  Meeson  &  Welsby,  418—437  ;  S.  C.  17  L.  J.  Ex.  81.)  Aiay^i^] 

A  testator  devised  lands  to  P.  M.,  his  brother,  for  life,  remainder  to  the  1847. 

use  of  the  first  son  of  the  body  of  P.  M.  for  life ;  remainder  to  the  use  of  •/'<»•  ^^. 
the  first  son  of  the  said  first  son,  and  the  heirs  male  of  his  body ;  and  in 
default  of  such  issue,  to  the  use  of  all  and  every  other  the  son  and  sons  of 
P.  M.,  severally  and  successively,  for  the  like  interests  and  limitations  as 
he  had  before  directed  respecting  the  first  son  of  P.  M.,  and  his  issue  of  the 
body :  and  in  default  of  issue  of  the  body  of  P.  M.,  or  in  case  of  his  not 
leaving  any  at  his  decease,  then  over. 

P.  M.  never  had  any  issue. 

Held,  that  all  the  limitations  after  that  to  the  use  of  the  first  son  of  the 
body  of  P.  M.,  were  void  for  remoteness,  and  that  the  sons  of  P.  M.,  if  he 
had  any,  would  not,  by  the  application  of  the  doctrine  of  cy-pres^  have 
taken  an  estate  tail,  inasmuch  as  such  a  construction  of  the  will  would  be 
to  make  the  estate  devolve  in  a  line  of  succession  different  from  that  which 
the  testator  had  expressly  designated  (2). 

The  following  case  was  sent  by  Vice-Chancellor  Wigram  for  the 
opinion  of  this  Court. 

James  Monypenny,  late  of  Maythorn  Hall,  in  the  parish  of 
Bolvenden,  in  the  county  of  Kent,  was,  at  the  time  of  the  making 

(1)  49  R.  B.  662  (3  M.  &  W.  411).         v.  Holman  (1877)  6  Oh.  D.  183,  46 

(2)  Followed  in  ParfiU  v.  Heihber      L.  J.  Oh.  248. 
(1867)  L.  R  4  Eq.  443,  and  Hampton 
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MovTPKirinr  of  his  last  will  and  testament  hereinafter  mentioned,  and  thence- 
Dbbivo.  forth  ap  to  and  at  the  time  of  his  death,  seised  in  fee  simple  or 
otherwise,  well  entitled  to  the  manors  or  repated  manors  of 
Maythorn,  Nether  Forsham,  and  Kensham,  in  the  said  county  of 
Kent,  and  also  to  the  mansion-house  called  Maythorn  Hall,  in  the 
said  parish  of  Rolvenden,  and  to  divers  messuages,  lands,  tenements, 
and  hereditaments,  situate  respectively  in  the  several  parishes  of 
Rolvenden,  Tenterden,  Benendon,  Landhurst,  Newenham,  Saint 
Mary  in  Wittersham,  and  Stone  in  the  Isle  of  Oxney,  in  the  county 
of  Kent,  all  which  said  hereditaments  and  premises  were  of  gavel- 
kind tenure. 

The  said  James  Monypenny,  being  so  seised  or  entitled  as  afore- 
said, and  being  of  sound  and  disposing;  mind,  on  the  11th  daj  of 
February,  1804,  duly  made  and  published  his  last  will  and  testa- 
ment in  writing,  dated  the  11th  day  of  February,  1804,  and  duly 
executed  and  attested  as  by  law  was  then  required  for  passing  real 
estates  by  devise,  and  thereby  (after  devising  certain  lands  not 
comprising  any  of  the  hereditaments  hereinbefore  specified,  in 
manner  therein  appearing)  he  devised  the  residue  of  his  said  real 
estates  as  follows  :  "I  give  and  devise  my  said  house,  called  May- 
thorn  Hall,  with  all  and  every  the  appurtenances,  and  also  all  the 
rest,  residue,  and  remainder  of  my  manors,  messuages,  farms,  lands, 
tenements,  and  hereditaments,  and  real  estate  whatsoever,  in  posses- 
sion, reversion,  remainder,  or  expectancy,  (except  as  hereinbefore 
[  *4i»  ]  devised),  to  the  uses,  intents,  "^^and  purposes  following,  (that  is  to 
say) :  To  the  use,  intent,  and  purpose  that  my  brother  Phillips 
Monypenny  shall  receive  and  take  the  rents,  issues,  and  profits 
thereof,  for  and  during  the  term  of  his  natural  life,  without  impeach- 
ment of  waste ;  and  from  and  immediately  after  his  decease,  to 
the  use  of  the  first  son  of  the  body  of  the  said  Phillips  Monypenny, 
for  and  during  the  term  of  his  natural  life ;  and  from  and  immediately 
after  his  decease,  to  the  use  of  the  first  son  of  the  said  first  son, 
and  the  heirs  male  of  his  body ;  and  in  default  of  such  issue,  to 
the  use  of  all  and  every  other  the  son  and  sons  of  the  body  of 
my  said  brother  Phillips  Monypenny,  severally  and  successively, 
according  to  seniority  of  age,  for  the  like  interests  and  limitations 
as  I  have  before  directed  respecting  the  first  son,  and  his  issue  of 
the  body,  of  my  said  brother  Phillips  Monypenny.  And  in  default 
of  issue  of  the  body  of  my  said  brother  Phillips  Monypenny,  or  in 
case  of  his  not  leaving  any  at  his  decease,  to  the  use  of  my  said 
brother,  Thomas  Monypenny,  for  and  during  the  term  of  his  natural 
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life,  without  impeachment  of  waste ;  and  from  and  immediately  Montpbmvt 
after  his  decease,  to  the  use  of  Thomas  Monypenny,  eldest  son  of  dbuvo. 
my  said  brother  Thomas  Monypenny,  for  and  during  the  term  of  his 
natural  life,  without  impeachment  of  waste ;  and  from  and  imme- 
diately after  his  decease,  to  the  use  of  the  first  son  of  the  body  of  the 
said  Thomas  Monypenny,  son  of  my  said  brother  Thomas  Mony- 
penny,  and  the  heirs  male  of  his  body ;  and  in  default  of  issue  of 
the  body  of  the  said  Thomas  Monypenny  the  son,  to  the  use  of  all 
and  every  other  the  son  and  sons  of  the  body  of  my  said  brother 
Thomas  Monypenny,  for  the  like  estates  and  interests,  severally 
and  successively  according  to  the  seniority  of  age  :  A.nd  in  failure 
of  all  such  issue  of  my  said  brother  Thomas  Monypenny,  to  the 
use  of  him,  his  heirs  and  assigns,  for  ever.  But  I  do  hereby 
declare,  that  if  it  shall  happen  at  any  time  hereafter  that  my  said 
brothers,  or  either  of  them,  their  or  either  of  their  issue,  shall 
become  ^entitled  to  the  real  or  copyhold  estate,  or  any  part  thereof,  [  *4S0  ] 
late  of  Elizabeth  Joddrell,  widow,  daughter  of  the  late  Phillips 
Gybbon,  situate  in  the  said  parish  of  Bolvenden,  or  in  the  parishes 
of  Benendon,  Tenterden,  or  either  of  them,  or  elsewhere,  then  and 
in  that  case,  and  immediately  upon  such  an  event  taking  place,  the 
said  estates  hereinbefore  devised  for  the  benefit  of  my  said  brothers 
and  their  issue,  shall  be  and  remain  to  the  use  of  the  next  person 
entitled  thereto  under  and  by  virtue  of  this  my  will,  in  the  same 
manner  as  they  would  have  done  if  the  person  so  succeeding  to  the 
said  estates  late  of  the  said  Elizabeth  Joddrell  were  actually  dead. 
And  I  declare  that  my  said  devisees,  as  they  may  hereafter  respec- 
tively become  entitled  to  my  said  estates,  shall  be  at  full  liberty  to 
fell  and  cut  all  such  timber  and  underwood  as  will  not  improve  by 
standing,  and  shall  not  be  impeached  or  impeachable  for  such  waste; 
and  shall  and  may,  as  they  respectively  become  entitled,  grant 
leases  of  my  said  estates,  or  any  part  or  parts  thereof,  not  exceeding 
seven  years,  so  that  such  lease  and  leases  be  granted  for  the  best 
and  most  improved  rent  that  can  be  procured  for  the  same,  and  so 
that  no  sum  or  sums  of  money  be  paid  by  any  lessee  or  lessees  in 
consideration  for  such  lease  or  leases." 

After  the  date  of  the  will,  and  before  the  date  of  the  codicil  after- 
wards stated,  the  testator's  brother,  Thomas  Monypenny,  died, 
leaving  his  son  Thomas,  named  in  the  will,  him  surviving,  and  such 
sun  afterwards  took  the  name  of  Thomas  Gybbon  Monypenny. 

On  the  26th  day  of  July,  1818,  the  said  testator,  James 
Monypenny,  being  of  sound  and  disposing  mind,  duly  made  and 
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MoKTPEiniT  pablished  a  codicil  to  bis  said  will,  dated  the  25th  day  of  June,  1818, 
DniNG.  ^^^  executed  and  attested  as  by  law  was  then  required  for  passing 
real  estate  by  devise,  and  therein  recited  that  his  brother  Thomas 
had  died ;  and  after  reciting  that  by  his  said  will  he  gave  and  devised 
his  said  house  called  Maythorn  Hall,  with  all  and  every  the  appur- 
[  *42i  ]  tenances,  ^and  also  all  the  rest,  residue,  and  remainder  of  his 
manors,  &c.,  hereditaments  and  real  estate  whatsoever,  in  poss^- 
sion,  &c.,  (except  as  thereinbefore  devised),  unto  and  to  the  uses  in 
the  said  will  expressed,  he  revoked  the  said  last>recited  devise,  and 
did  thereby  give  and  devise  his  house  called  Maythorn  Hall,  witfi 
all  and  every  the  appurtenances,  Mid  all  and  every  other  his  said 
manors  &c.,  hereditaments,  and  real  estate  whatsoever,  to  the  uses, 
intents,  and  purposes  thereinafter  expressed  and  referred  to,  (that  is 
to  say) :  To  the  use,  intent,  and  purpose  that  his  wife  should  receive 
and  take  the  issues  and  profits  thereof  from  the  time  of  hisdeceiase, 
for  and  during  the  term  of  her  natural  life,  without  impeachment 
of  waste,  but  subject  to  the  keeping  up,  supporting,  and  maintaining 
the  buildings  and  fences  belonging  thereto ;  and  from  and  imme- 
diately after  her  decease,  to  such  and  the  same  uses  as  were  declared 
of  the  said  house,  manors  &;c.,  hereditaments,  and  real  estate,  by 
his  said  will,  and  subject  to  the  declaration  contained  in  his  said 
will,  in  case  his  said  brothers  or  either  of  them,  their  or  either  of 
•  their  issue,  should  become  entitled  to  the  said  estate  of  Elizabeth 
Joddrell,  widow.  And  the  said  testator  ratified  and  confirmed  his 
will  in  all  other  respects. 

The  said  testator,  James  Monypenny,  afterwards  made  two  other 
codicils  to  his  said  will,  neither  of  which  in  any  manner  affected  the 
disposition  of  his  real  estate  made  by  his  said  will  and  first  codicil. 
The  said  testator  James  Monypenny  died  in  June,  1822,  without 
having  in  any  manner  revoked  or  altered  the  disposition  of  the  said 
Maythorn  Hall  estate,  made  by  his  will  and  first  codicil,  and  leaving 
him  surviving  his  wife  Mary  Monypenny,  and  his  brother  the  said 
Phillips  Monypenny,  and  the  said  Thomas  Gybbon  Monypenny,  son 
of  his  deceased  brother  Thomas  Monypenny.  On  his  death,  his 
widow,  Mary  Monypenny,  entered  into  the  receipt  of  the  rents  and 
profits  of  the  said  Maythorn  Hall  estate,  and  continued  to  receive 
[  M22  ]  and  enjoy  the  same  until  her  death  in  the  *year  1826.  After  the 
widow^s  death,  the  said  Phillips  Monypenny,  the  brother  of  the 
testator,  entered  into  the  receipts  of  the  rents  and  profits  of  the 
said  estates,  and  continued  in  such  receipt  until  the  time  of  his 
decease.     In  Michaelmas  Term,   1827,  Phillips  Monypenny  duly 
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suffered  a  common  recovery  of  the  devised  estates,  in  which  he  Montpbnnt 
was  vouched,  and  vouched  over  the  common  vouchee,  and  such  dxrino. 
recovery  was  declared  to  enure  to  the  use  of  the  said  Phillips 
Monypenny  in  fee.  By  a  settlement  executed  on  the  marriage  of 
Robert  Joseph  Monypenny,  the  nephew  of  the^  said  Phillips  Mony- 
penny, with  the  defendant  Susannah  Monypenny,  dated  10th  June, 
1835,  the  said  Phillips  Monypenny  charged  the  said  Maythorn  Hall 
estate  with  the  payment  of  a  jointure  of  300Z.  per  annum  to  the 
said  Susannah  Monypenny,  in  the  event  of  her  surviving  the  said 
Phillips  Monypenny  and  Robert  Joseph  Monypenny.     In  January, 

1841,  Phillips  Monypenny  died,  without  ever  having  had  any  issue, 
but  having  made  a  will,  by  which  he  devised  the  Maythorn  Hall 
estate  to  certain  uses  in  favour  of  his  nephew  the  said  Robert 
Joseph  Monypenny  for  life,  with  remainder  to  his  eldest  son  Robert 
Phillips  Dearden  Monypenny  for  his  life,  with  remainder  to  his  first 
and  other  sons  successively  in  tail  male,  with  divers  remainders 
over.  On  the  death  of  the  said  Phillips  Monypenny,  the  said 
Robert  Joseph  Monypenny  entered  into  the  receipt  of  the  rents  and 
profits  of  the  said  Maythorn  Hall  estate,  by  virtue  of  the  said  - 
devise  to  him  in  the  will  of  the  said  Phillips  Monypenny,  and  con- 
tinued in  such  receipt  until  the  time  of  his  death.     In  September, 

1842,  the  said  Robert  Joseph  Monypenny  died,  leaving  the  said 
defendant  Susannah  Monypenny  his  widow,  and  Robert  Phillips 
Dearden  Monypenny  his  only  son,  then  an  infant  of  the  age  of  six 
years,  him  surviving  ;  and  the  said  Robert  Phillips  Dearden  Mony- 
penny, thereupon,  by  two  of  his  guardians  (being  the  defendants 
Susannah  Monypenny  and  Peregrine  Royds  Dearden)  entered  into 

the  receipt  of  the  *rents  and  profits  of  the  Maythorn  Hall  estate,       [  *428  ] 
subject  to  the  jointure  of  his  mother  the  said  Susannah  Monypenny, 
and  is  still  in  possession  of  the  said  estates,  by  virtue  of  the  devise 
to  him  in  the  said  will  of  the  said  Phillips  Monypenny. 

The  said  Thomas  Gybbon  Monypenny  has  become  entitled  to  and 
is  now  in  the  possession  of  the  estates  of  the  said  Elizabeth  Joddrell. 
The  said  Thomas  Gybbon  Monypenny  is  married,  and  the  plaintiff, 
Robert  Thomas  Gybbon  Monypenny,  is  his  first  son.  The  defen- 
dants Thomas  Gybbon  Monypenny,  Robert  Phillips  Dearden  Mony- 
penny, James  Isaac  Monypenny,  Phillips  Monypenny,  and  William 
Backhouse  Monypenny,  are  the  co-heirs,  or  represent  co-heirs  of  the 
testator  James  Monypenny,  at  the  time  of  his  own  death  and  of  the 
death  of  the  testator  Phillips  Monypenny. 

The  plaintiff,  the  said  Robert  Thomas  Gybbon  Monypenny,  claims 
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MoKTPENHT  the  Maythorn  Hall  estate  as  tenant  in  tail  male  thereof,  by  virtue 
Dbbino.  o^  ^he  devise  to  him  as  the  first  son  Of  the  said  Thomas  Gybbon 
Monypenny,  in  the  will  of  the  said  testator  James  Monypenny. 
The  defendant,  the  said  Robert  Phillips  Dearden  Monypenny,  claims 
to  retain  the  possession  of  the  said  Maythorn  Hall  estate,  as  devisee 
for  life  under  the  will  of  the  said  Phillips  Monypenny,  subject  to 
his  mother's  jointure,  on  the  ground  that  the  said  Phillips  Mony- 
penny acquired  the  fee  simple  of  the  said  estate  by  the  said  common 
recovery  suffered  by  him  in  1827 ;  and  he  also  claims  as  representing 
two  of  the  co-heirs  in  gavelkind  of  the  testator  James  Monypenny, 
in  case  the  limitation  in  the  will  of  James  Monypenny,  succeeding 
the  limitations  to  the  first  son  of  Phillips  Monypenny  for  life,  should 
be  held  to  be  void.  The  defendant,  Thomas  Gybbon  Monypenny, 
claims  the  Maythorn  Hall  estate,  as  tenant  for  life  thereof  by  virtue 
of  the  devise  to  him  in  the  will  of  the  said  testator  James  Mony- 
penny, on  the  ground  that  it  did  not  shift  from  him  on  his  accession 
[  *424  ]  to  the  estates  of  Elizabeth  "^Joddrell,  and  also  he  claims  by  descent 
as  one  of  the  co-heirs  in  gavelkind  of  the  testator  James  Monypenny, 
in  case  the  limitations  in  the  will  of  James  Monypenny,  succeeding 
the  limitation  to  the  first  son  of  Phillips  Monypenny  for  life,  should 
be  held  to  be  void.  The  said  Susannah  Monypenny  claims  her  said 
jointure  of  3002.  under  the  said  settlement  of  1832,  on  the  same 
grounds  upon  which  her  said  son,  the  said  Robert  Phillips  Dearden 
Monypenny,  claims  his  life  estate. 

The  other  defendants,  representing  co-heirs  in  gavelkind  of  the 
said  James  Monypenny,  claim  the  said  Maythorn  Hall  estate,  on 
the  ground  that  the  limitations  in  the  will  and  codicil  of  the  said 
James  Monypenny,  after  the  devise  to  the  first  son  of  the  said 
Phillips  Monypenny,  were  void. 

The  questions  in  this  case  have  reference  to  these  conflicting 
claims.     The  questions  for  the  opinion  of  1|he  Court  are : 

First,  what  estate  or  estates,  in  possession  or  in  remainder,  did 
Phillips  Monypenny  take  under  the  will  and  codicil  of  the  testator 
James  Monypenny  in  the  devised  property  ? 

Secondly,  did  Thomas  Gybbon  Monypenny  take  any  and  what  estate 
or  estates  in  the  devised  property,  under  the  same  will  and  codicil  ? 

Thirdly,  did  Robert  Thomas  Gybbon  Monypenny  take  any  and 
what  estate  or  estates  in  the  devised  property,  under  the  same  will 
and  codicil  ? 

Fourthly,  did  Phillips  Monypenny  acquire  any  and  what  estate 
in  the  devised  property,  under  the  recovery  of  1827  ? 
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Fifthly,  did  Susannah  Monypenny  take  any  and  what  estate  or   Momtpknkt 
interest  in  the  devised  property,  under  the  deed  of  the  lOtfa  of  June,      dbbiiig. 
1885? 

Sixthly,,  did  the  co-heirs  in  gavelkind  of  the  said  testator,  at  his 
death,  take  by  descent  from  the  testator  James  Monypenny  any  and 
what  estate  in  the  devised  property  ? 

Each  party  is  to  be  allowed  to  refer  to  the  will  of  the  testator       [  426  ] 
James  Monypenny  as  part  of  this  case. 

The  case  was  fully  argued  in  Easter  Term,  1846  (April  29th,  May 
4th  and  5th),  by 

Hodgson,  for  the  plaintiff. 

C.  HaU,  for  the  defendant  Thomas  Gybbon  Monypenny. 

Medina,  for  Robert  Phillips  Dearden  Monypenny. 

Whitehurst,  for  some  of  the  co-heirs  in  gavelkind. 

Coote,  for  Susannah  Monypenny;  and 

WUicock,  for  the  other  co-heirs  in  gavelkind. 

The  arguments  are  fully  stated  in  the  judgment  of  the  Court, 
which  was  now  delivered  by 

BoiiFB,  B. : 

This  case,  which  has  been  sent  to  us  for  our  opinion  by  Yice- 
Chancellor  Wioram,  turns  ^entirely  on  the  construction  of  tUe  will 
of  James  Monypenny,  dated  the  11th  day  of  February,  1804. 

The  testator,  at  the  time  of  making  his  will,  was  seised  in  fee  of 
a  house  in  Kent,  called  Maythorn  Hall,  and  of  other  property  in  that 
county,  all  of  gavelkind  tenure ;  and  by  his  will  he  gave  the  said 
house,  called  Maythorn  Hall,  and  all  the  residue  of  his  real  estate, 
"  to  the  use  and  intent  that  my  brother  Phillips  Monypenny  may 
receive  the  rents  and  profits  thereof  during  his  life,  and  after  his 
decease  to  the  use  of  the  first  son  of  the  body  of  the  said  Phillips 
Monypenny  for  his  life,  and  after  his  decease  to  the  first  son  of  the 
body  of  such  first  son,  and  the  heirs  male  of  his  body;  and  in 
default  of  such  issue,  to  the  use  of  every  other  son  of  my  said  brother 
severally  and  successively,  according  to  seniority  of  age,  for  the  like 
interest  and  limitation  as  I  have  before  directed  respecting  the  first 
son  and  his  issue ;  and  in  default  of  issue  of  the  body  of  my  said 
brother,  or  in  case  of  his  not  having  any  at  his  decease,  to  the  use 
of  my  brother  Thomas;  and  after  his  decease,  to  the  use  of  Thomas, 
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MoNTPBKNv  the  eldest  son  of  my  *Baid  brother  Thomas,  for  his  life  ;  and  after 
Dbbino.  his  decease,  to  the  use  of  the  first  son  of  the  body  of  the  said  Thomas 
[  *426  J  the  son,  and  the  heirs  male  of  his  body ;  and  in  default  of  issae  of 
the  body  of  the  said  Thomas  the  son,  to  the  use  of  every,  other  son 
of  my  said  brother  Thomas,  for  the  like  estates  and  interests, 
severally  and  successively,  according  to  seniority  of  age ;  and  in 
failure  of  all  such  issue  of  the  body  of  my  said  brother  Thomas,  to 
the  use  of  him,  his  heirs  and  assigns." 

The  will  then  contains  a  proviso,  that  if  either  of  the  testator's 
brothers  or  their  issue  should  become  entitled  to  the  Joddrell  estate, 
then  the  estate  thereby  devised  for  the  benefit  of  his  said  brothers, 
and  their  issue,  should  remain  to  the  next  person  entitled  thereto, 
in  the  same  manner  as  if  the  person  succeeding  to  the  Joddrell  estate 
was  dead. 

Before  the  year  1818,  Thomas,  the  brother,  died,  leaving  bis  son 
Thomas,  who  took  the  name  of  Gybbon  before  that  of  Monypenny, 
and  was  thenceforth  called  Thomas  Gybbon  Monypenny.  By  a 
codicil,  dated  the  25th  July,  1818,  the  testator  gave  to  his  wife  a 
life  interest  in  the  property  in  question,  but  in  other  respects 
confirmed  his  will. 

The  testator  died  in  June,  1822,  and,  on  his  death,  his  widow 
entered  on  the  property  in  question,  and  held  and  enjoyed  it  till 
her  death  in  1826.  On  her  death,  Phillips  Monypenny  entered  on 
and  held  and  enjoyed  the  property  until  his  death  in  January, 
1841,  having  in  1827  8u£fered  a  recovery  of  it,  and  declared  the  oses 
thereof  to  himself  in  fee.     Phillips  Monypenny  never  had  any  issoe. 

Since  the  death  of  Phillips  Monypenny,  the  parties  claiming  under 
the  recovery  have  been  in  the  enjoyment  of  the  property. 

Thomas  Gybbon  Monypenny  has  since  become  entitled  to  the 
Joddrell  estate,  and  he  has  an  eldest  son,  Bobert  Thomas  G. 
Monypenny. 

There  are  four  claimants,  or  rather  classes  of  claimants,  to  the 
estate : 
-  427  ^  First,  Bobert  Thomas  G.  Monypenny.    He  contends  that  Phillips 

Mon^^^uny  took  an  estate  for  life,  with  remainder  to  his  first  and 
other  sons  successively  in  tail  male,  with  remainder  to  Thomas 
Gybbon  Monypenny  for  life,  with  remainder  to  him  Bobert  Thomas 
Gybbon  Monypenny  in  tail  male ;  and  so  that  Phillips  Monypenny 
havmg  died  without  issue,  and  Thomas  Gybbon  Monypenny  having 
succeeded  to  the  Joddrell  estate,  Bobert  Thomas  Gybbon  Monypenny 
has  become  entitled  as  tenant  in  tail  male  in  possession. 
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Second,  Thomas  Gybbon  Monjrpenny  adopts  the  same  construe-    Momypknny 
tion  of  the  will  as  that  contended  for  by  the  son,  except  that  he       dbkino. 
contends  that  the  shifting  clause  did  not  take  effect,  and  so  that  he 
is  entitled  to  a  life  estate,  prior  to  the  estate  tail  of  his  son. 

Third,  the  parties  claiming  under  the  recovery  and  the  will  of 
Phillips  Monypenny,  argue  that  he  took  an  estate  tail,  and  so  by 
the  recovery  acquired  an  absolute  estate  in  fee  simple. 

Fourth,  the  co-heirs  of  the  testator  contend,  that  Phillips  Mony- 
penny took  an  estate  for  life  only,  with  remainder  to  his  eldest  son 
for  life,  and  that  all  the  subsequent  remainders  were  void  for 
remoteness ;  and  so  that,  on  the  decease  of  Phillips  Monypenny  in 
1841,  without  issue,  the  co-heirs  of  the  testator  became  entitled. 

The  claim  as  well  of  Bobert  Thomas  Gybbon  Monypenny  as  of  his 
father  Thomas  Gybbon  Monypenny,  is  founded  on  the  hypothesis 
that  the  sons  of  Phillips  Monypenny,  the  first  tenants  for  life,  if  any 
such  there  had  been,  would  have  taken  in  succession  as  tenants  in 
tail  male.  Now  there  is  certainly  no  express  gift  to  them  as  tenants 
in  tail ;  but  it  is  contended,  that,  in  order  to  effectuate  the  testator's 
general  or  leading  intention,  they  must  be  held  so  to  take,  according 
to  what  has  been  called  the  doctrine  of  approximation,  or  cy  pres  : 
and  as  much  turns  in  this  case  on  the  question  whether  that  doctrine 
does  or  does  not  apply,  *it  will  be  right  to  consider  in  the  first  place  [  *i2S  ] 
what  the  doctrine  is. 

The  doctrine  of  cy  pres,  in  reference  to  questions  of  perpetuity, 
arises  where  a  testator  gives  real  estate  to  an  unborn  person  for  life, 
with  remainder  to  the  first  and  other  sons  of  such  person  in  tail  male, 
or  with  remainder  to  the  first  and  other  sons  of  such  person  in  tail 
general,  with  remainder  to  the  daughters  as  tenants  in  common  in 
tail,  with  cross  remainders  amongst  them.  In  such  a  case,  the 
course  of  succession  designated  by  the  testator  is  one  allowed  by 
law,  but  the  direction  that  the  first  taker  should  take  for  life  only, 
with  remainder  to  his  children  as  purchasers,  is  illegal,  as  tending 
to  a  perpetuity.  In  such  cases,  the  law,  in  order  to  prevent  the 
testator's  intention  from  being  entirely  defeated,  has  treated  his 
expressed  intention  as  divisible  into  two  parts :  first,  the  intention 
that  the  first  taker  and  his  issue  male  or  issue  general,  as  the  case 
may  be,  shall  all  take  in  succession,  according  to  the  legal  course  of 
descent ;  and  secondly,  the  intention  that  the  first  taker  shall  take 
an  estate  for  life  only,  and  that  his  children  shall  take  as  purchasers. 
And  the  two  intentions  being  thus  ascertained,  the  Courts  have 
treated  them  as  independent  of  each  other,  and  have  said  that  the 
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MoHTPKKNT  inability  to  carry  into  effect  the  second  or  subordinate  intention, 
Dkbino.  shall  not  defeat  the  primary  or  general  intention  ;  and  such  a  devise 
has  therefore  been  held  to  give  an  estate  in  tail  male  or  in  tail,  as 
the  case  may  be,  to  the  first  taker.  By  these  means,  the  estate,  if 
left,  as  it  were,  to  itself,  will  go  in  the  precise  course  marked  oat  by 
the  testator,  though  it  will  be  (contrary  to  what  he  intended)  liable 
to  be  divested  from  that  course  by  the  act  of  the  first  taker. 
Whether,  in  such  a  simple  case  as  that  which  we  have  stated  for 
the  purpose  of  explaining  the  doctrine,  it  might  not  have  been  better 
originally  to  act  on  a  different  principle, — to  have  said  that  the  two 
intentions  were  blended  together,  and  so  that  the  language  of  the  will 
[  *429  ]  afforded  no  *guide  to  show  what  the  testator  intended,  in  a  case 
where  his  will  in  its  integrity  could  not  be  carried  into  effect,  is  a 
matter  in  which  it  would  be  vain  to  speculate.  The  doctrine  has 
been  long  recognised,  and  we  should  be  unsettling  land-marks  if  we 
were  to  call  it  in  question.  The  doctrine  is  nowhere  more  clearly 
stated  than  in  a  note  of  the  late  Mr.  Butler,  at  the  end  of  Feame*s 
Chapter  on  the  rule  in  Shelley's  case(i).  **  The  cases,"  says  Mr. 
Butler,  "  in  which  this  doctrine  has  been  received,  have  arisen  on 
devises  in  which  the  testator  has  expressed  himself  in  terms  which 
have  been  thought  by  the  Courts  to  contain  a  clear  indication  that 
the  devisee  and  his  issue  should  take  the  lands,  and  an  intimation 
of  the  mode  in  which  he  intended  the  issue  should  take  them  ;  and 
his  language,  in  respect  to  the  mode  of  the  issue's  taking  them,  has 
been  thought  by  the  Courts  to  be  such  as,  construed  literally, 
imported  limitations  contrary  to  law.  In  construing  these  devises, 
the  Courts  have  considered  that  the  testator's  primary  object  was 
that  the  issue  of  the  devisee  should  take  the  land,  and  that  the  mode 
in  which  the  issue  should  take  it  was  the  testator's  secondary  object, 
or,  as  it  has  been  usually  expressed,  that  the  former  was  his  general 
the  latter  his  particular  intention.  Then,  in  conformity  to  their 
uniform  practice  of  effecting  the  testator's  intention  as  far  as  possible, 
they  have  thought  themselves  required  to  adopt  that  construction  of 
the  devise,  which,  by  including  the  devisee,  satisfied  the  testator's 
general  intention  that  the  issue  should  take,  but  which,  at  the  same 
time,  by  raising  in  the  issue  estates  different  from  those  which  the 
testator  appeared  to  have  intended  them,  sacrificed  to  that  extent 
his  particular  intention.  Thus,  where  the  testator  has  devised  lands 
to  a  person  and  his  issue,  and  has  appeared  to  intend  to  devise 
estates  by  purchase  to  the  children  of  unborn  children  of  the  devisee, 
(1)  Feanio,  Cont.  Rem.  204. 
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the  Courts  have  considered  such  limitations  contrary  to  law ;  but  as    MoNTPKNinr 
the  will  has  appeared  to  ^them  to  show  an  intention  that  the  issue      dbbiho. 
should  take,  and  this  intention  could  be  effected  by  the  issue's  taking       [  *43o  ] 
derivatively  through  the  ancestor,   the   Courts,   rather  than  the 
testator's  intention  should  absolutely  fail  of  effect,  have  put  such  a 
construction  on  the  devise  as  vested  the  inheritance  in  the  ancestor 
himself.     Such  a  construction  brings  all  the  parties  intended  to  be 
benefited  bj  the  testator  within  the  operation  of  the  devise,  and 
thus  satisfies  the  testator's  general  intention ;  but  in  respect  of  the 
mode  in  which  the  testator  would  be  thought  by  the  literal  meaning 
of  his  language  to  intend  they  should  take,  this  is  materially  varied, 
and  thus  his  particular  intention  is  sacrificed." 

Such  being  the  general  doctrine,  we  have  only  to  see  whether  it  is 
applicable  to  the  will  now  before  us,  so  as  to  give  estates  in  tail  male 
to  the  sons  of  Phillips  Monypenny.  The  devise  is  to  Phillips 
Monypenny  for  life,  and  after  bis  death  to  the  first  son  of  Phillips 
Monypenny  for  his  life,  and  after  his  decease  to  the  use  of  the  first 
son  of  such  first  son  and  the  heirs  male  of  his  body,  and  in  default 
of  such  issue,  to  the  use  of  every  other  son  of  Phillips  Monypenny, 
severally  and  successively,  according  to  seniority  of  age,  for  the  like 
interest  and  limitation  as  in  respect  of  the  first  son  and  his  issue, 
and  in  default  of  issue  of  Phillips  Monypenny,  then  over.  Here,  it 
will  be  observed,  no  estate  is  given  to  any  other  grandson  of  Phillips 
Monypenny,  except  the  eldest  son  of  each  of  his  sons ;  so  that  if 
Phillips  Monypenny  bad  left  two  sons,  and  the  eldest  of  those  sons 
had  had  two  sons,  on  the  death  of  Phillips  Monypenny  and  his 
eldest  son  and  grandson,  and  failure  of  issue  male  of  the  eldest 
grandson,  the  estate  would,  according  to  the  testator's  express 
intention,  have  gone,  not  to  the  second  grandson,  but  to  the  second 
son  of  Phillips  Monypenny,  and  so  through  the  whole  line  of 
Phillips  Monypenny's  sons.  In  this  case,  therefore,  it  was  no  part 
of  the  testator's  intention  that  the  male  descendants  generally  of 
♦Phillips  Monypenny  should  take  the  estate,  but  only  a  very  small  [  •481  ] 
part  of  those  descendants,  namely,  the  eldest  direct  line  tracing 
from  each  of  his  sons,  and  that  eldest  line  only. 

To  hold,  therefore,  that  the  sons  took  estates  in  tail  male,  would 
be,  not  to  effectuate  a  general  at  the  sacrifice  of  a  particular  inten- 
tion, but  arbitrarily  to  force  on  the  testator  an  intention  different 
from  that  which  he  has  expressed  ;  to  conjecture  what  the  testator 
would  have  done  if  he  bad  been  aware  of  the  impossibility  of 
carrying  the  estate  in  the  course  of  descent  which  he  has  designated. 
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MoNTPBTNY  and  then  to  hold  that  he  has  done  what  the  Court  sapposes  il 
drkiho.  probable  he  would  in  such  circumstances  have  wished  to  do.  The 
doctrine  of  cy  pres,  if  it  be  such  as  we  have  described  it,  and  such 
as  it  is  stated  to  be  by  Mr.  Butler,  clearly  does  not  warrant  any 
such  decision ;  and  what  we  have  to  do,  therefore,  is  to  see  whether 
the  decided  cases,  which  have  carried  the  doctrine  the  farthest, 
warrant  the  construction  contended  for. 

The  case  which  is  generally  represented  as  having  pushed  the 
doctrine  further  than  any  other,  is  Pitt  v.  Jackson  (i).  There, 
Pinckney  Wilkinson,  having,  under  an  antenuptial  settlement,  a 
power  of  appointing  amongst  the  children  of  the  marriage  lands  to 
be  purchased  with  certain  trust-monies  comprised  in  the  settlement, 
made  his  will  pursuant  to  the  power,  and  thereby  directed  a  part 
of  the  trust  funds  to  be  applied  in  the  purchase  of  real  estate,  to  be 
settled  to  the  use  of  his  daughter  Mary  for  her  life,  for  her  separate 
use,  with  remainder  to  trustees  to  preserve  contingent  remainders, 
and  after  her  decease,  to  the  use  of  all  her  children  as  tenants  in 
common  in  tail,  with  remainder  over.  Inasmuch  as  Mary  the 
daughter  was  of  course  not  in  esse  at  the  time  of  the  settlement^ 
the  attempt  to  give  her  a  life  estate,  with  remainder  to  her  children 
[  *433  ]  as  tenants  in  common  *in  tail,  was  an  attempt  to  do  what  the  law 
would  not  allow,  as  tending  to  a  perpetuity.  But  Lord  Ebkton  held 
that  the  appointment  was  not  void,  but  might  be  carried  into  effect 
cy  preSy  i.e.  by  holding  that  Mary  the  daughter  took  an  estate  tail. 
The  only  ground  on  which  this  case  can  be  explained  is,  that  the 
Court  divided  the  expressed  intention  injio  several  parts,  holding 
the  words  of  the  will  to  express  the  intention,  first,  that  the  daughter, 
and  all  who  should  be  heirs  of  her  body,  should  take  before  the 
estate  should  go  over ;  secondly,  that  the  daughter  should  have  a 
life  estate  only ;  and  thirdly,  that  her  children,  and  the  heirs  of 
their  bodies,  should  take  in  succession,  not  according  to  the  ordinary 
rules  of  law,  but  that  all  the  children  of  the  daughter  should  take 
as  tenants  in  common  in  tail ;  and  the  two  latter  intentions  being 
illegal,  the  Court  executed,  or  professed  to  execute,  the  testator's 
intentions  as  nearly  as  the  rules  of  law  would  permit,  by  giving  the 
estate  to  the  daughter  and  the  heirs  of  her  body.  It  is  very  difficalt 
really  to  treat  this  as  carrying  into  e£fect  any  part  of  the  testator's 
expressed  intention  ;  but  the  ground  of  decision  must  have  been 
that  it  did  so.  In  truth,  the  case  can  hardly  be  relied  on  as  an 
authority  ;  for,  as  is  pointed  out  by  Sir  E.  Sugden  (2),  the  case 

(1)  2  Br.  C.  C.  52.  (2)  2  Powers,  64. 
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afterwards  came  before  Lord  Louohbobouoh  on  two  bills  of  review,    Monypknny 

and  he,  though   in   words  he  assented  to  the  doctrine  of  Lord      dbrino. 

Kenyok,  yet  in  truth  acted  beside  or  even  against  it.     It  appears 

from  the  report  of  the  case  on  the  bills  of  review,  Smith  v.  Lord 

Camelford(\)y   that  the  daughter   under   the  settlement   took  an 

estate  tail  in  default  of  appointment,  and  Lord  Louohborough  held 

that  the  appointment  to  her  for  life  united  with  her  estate  tail 

under  the  settlement,  the  estates  appointed  after  her  life  estate 

being  void  for  remoteness,  so  that  ultimately  the  daughter  took  an 

estate  tail,  without  aid  from  or  application  *to  the  doctrine  of  cy       [  *483  ] 

pre«.     In  a  late  case,  however,  before  Y.-G.  Wioram,  Vandei-plank  v. 

King  (2),  that  learned  Judge,  though  evidently  not  approving  the 

doctrine  of  Pitt  v.  Jcuskson,  yet  seemed  to  think  it  a  subsisting 

authority,  and  in  fact  acted  on  it  as  binding'  him  in  a  case  where 

the  devise  was  in  terms  precisely  similar.     In  considering  how  far 

these  two  cases  are  in  point  with  reference  to  that  now  before  us, 

it  must  be  observed,  that,  both  in  Pitt  v.  Jackson  and  Vandei-plunk 

V.  King^  the  persons  who  would  from  time  to  time  take  under  the 

cy  pres  doctrine,  would  never  include  any  one  who  was  not  an  object 

of  the  testator's  bounty.    In  both  those  cases  the  intention  was,  at 

all  times  and  in  all  possible  states  of  the  family,  to  benefit  heirs  of 

the  body  who  were  the  parties  taking  under  the  cy  pres  doctrine. 

The  persons  who  should  from  time  to  time  be  heirs  of  the  body, 

were  intended  to  take  in  common  with  other  lines,  if  other  lines 

there  were — ^alone,   if  there  were  no  other  lines.     Moreover,  the 

estate  was  not  to  go  over  so  long  as  there  was  any  one  who  would 

answer  the  description  of  heir  of  the  body  of  the  first  taker,  and  in 

failure  of  all  such  persons  it  was  to  go  over.     This  intention  was 

effectuated  by  the  cy  pres  doctrine. 

In  these  particulars  the  present  case,  it  will  be  observed,  differs 
entirely  from  the  two  we  have  referred  to.  Here  it  never  was  the 
testator's  intention,  collecting  that  intention  from  the  words  he  has 
used,  to  benefit  any  heir  male  of  the  body  of  any  son  of  Phillips 
Monypenny,  except  those  who  should  derive  title  through  an  eldest 
son  ;  and  the  doctrine,  therefore,  which  should  give  the  estate  to 
an  heir  male  claiming  through  any  other  line,  through  a  second 
son  of  Phillips  Monypenny's  eldest  son  for  instance,  would  obviously 
give  it  to  a  line  of  persons  whom  the  testator  did  not  intend  to 
benefit.  And  again,  on  failure  of  the  eldest  line  of  male  descendants 
claiming  through  Phillips  Monypenny's  ^eldest  son,  the  intention       [  *434  ] 

(1)  3  E.  E.  96  (2.Ve8.  Jr.  698).  (2)  64  R  E.  186  (3  Hare,  1). 
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MovTpniNT  was  that  the  estate  shoald  go  over  to  the  next  son  of  Phillipg 
Dbrtitg.  Monjpenny ;  whereas  the  doctrine  of  cy  pres  would  carry  it  to  the 
heirs  male  of  the  body  of  Phillips  Monypenny's  eldest  son,  Le,  to 
his  second  son  and  his  male  descendants.  These  are  certainly 
important  distinctions  between  this  case  and  Pitt  v.  Jackson  and 
VanderpUmk  v.  Kirig ;  and  without,  therefore,  meaning,  to  say  that 
the  doctrine  on  which  Lord  Kenton  proceeded,  and  which  V.-C. 
WiORAM  felt  himself  boand  to  follow,  is  satisfactory  to  oar  raiods, 
it  is  sufficient  for  us  to  say  that  those  authorities  are  not  preciflely 
in  point,  and  we  do  not  feel  inclined  to  carry  the  doctrine  on  which 
they  rest  one  step  further,  which  we  should  be  doing,  if  we  held  that 
they  governed  the  case  now  before  us. 

There  is,  however,  another  reported  case  of  an  earlier  date,  in 
which  this  same  ground  of  distinction  certainly  does  not  exist. 
We  allude  to  the  case  of  Nicholl  v.  NichoU  (i).  There  the  testator 
devised  his  real  estates  to  the  second  son  (unborn)  of  William 
Nicholl  for  his  life,  and  after  his  death,  or  in  case  he  should  inherit 
the  paternal  estate,  then  to  his  second  son  and  his  heirs  male,  and 
for  default  of  such  issue  to  the  third,  fourth,  and  other  bods  of 
William  Nicholl  successively  in  tail  male,  and  for  default  of  such 
issue,  to  the  first  and  other  sons  successively  of  J.  Nicholl  (who  was 
unmarried)  in  tail  male,  with  remainders  over.  Two  questions 
arose :  first,  whether,  until  there  should  be  a  second  son  of  William 
Nicholl,  the  estate  went  to  the  heir-at-law,  or  to  the  remainder-mao  : 
and  secondly,  what  estate  the  second  son  of  William  Nicholl  would 
take.  The  Court  of  Common  Pleas,  on  a  case  sent  by  the  Lobd 
Chancellor,  certified  their  opinion,  first,  that  the  heir-at-law  and 
not  the  remainder-man  took  the  estate  till  there  should  be  a  second 
son  of  William  Nicholl ;  and  secondly,  that  such  second  son,  in 
[  *486  ]  order  to  effectuate  the  general  intention,  would  take  *an  estate  in 
tail  male,  determinable  on  the  accession  of  the  paternal  estate. 

It  is  certainly  very  difficult  to  see  how  this  construction  had  any 
tendency  to  carry  into  effect  any  general  intention  of  the  testator, 
collecting  the  intention  from  the  words  he  had  used.  That  intention 
would  clearly  never  include,  under  any  possible  circumstances,  any 
descendants  of  the  second  son  of  William  Nicholl,  except  the  second 
son  of  such  second  son,  and  the  heirs  male  of  his  body,  i,e.  the 
heirs  male  of  the  body  of  the  second  son  of  the  second  son,  not  the 
heirs  male  of  the  body  of  the  second  son  himself.  Perhaps  the 
Court,  seeing  that  as  to  the  third  and  all  subsequent  sons  there  was 

(1)  2  W.  BI.  1159. 
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a  clear  expressed  intention  to  give  successive  estates  in  tail  male,   MoNTPBrnrr 

might  have  felt  itself  warranted  in  inferring  that,  in  spite  of  the      dsbino. 

language  used  by  the  testator,  his  intention  must  have  been  to  secure 

the  estate  to  all  the  male  descendants  of  the  second  son,  though  with 

a  superadded  impossible  intent,  that  the  line  of  the  second  son  should 

take  in  priority  to  the  first,  supposing  the  pat«mal  estate  to  have 

descended  on  the  second  son  of  William  NichoU.    However  that  may 

be,  the  case  is  certainly  one  which  it  is  very  difficult  to  explain  on 

any  principle  of  construction,  which  does  not  leave  it  to  the  Courts 

(where  the  testator  has  expressed  anillegalintention)  to  reject  what  he 

has  said,  and  make  the  estate  to  devolve,  not  in  the  course  pointed  out 

in  the  will,  but  in  some  other  course,  which,  under  the  circumstances, 

may  appear  convenient  and  easy  to  be  carried  into  effect. 

We  cannot  agree  with  the  observations  of  Mr.  Butler,  in  the 
subsequent  part  of  the  same  note  we  have  already  referred  to, 
where,  in  speaking  of  this  case  of  NichoU  v.  NichoU,  together  with  the 
other  cases  prior  to  Pitt  v.  Jdckson,  he  says,  that  in  all  those  cases  the 
ancestor  taking  an  estate  tail  so  far  quadrated  with  the  estate 
intended  by  the  testator  for  the  issue,  that  though  the  quality  of 
the  estate  *taken  under  the  cy  pres  doctrine  would  be  different  from  [  *436  ] 
the  quality  of  the  estate  they  would  have  taken  under  the  will,  still 
it  would  not  vary  the  course  or  order  of  the  devolution  of  the  land. 
That  observation  is  applicable  to  all  the  cases  except  NichoU  v.  NichoU, 
but  certainly  not  to  that  case.  The  decision  there  appears  to  us 
so  unintelligible,  that  we  cannot  think  ourselves  bound  by  it,  unless 
in  a  case  precisely  similar,  which  the  case  now  before  us  is  not. 

Taking,  then,  the  doctrine  of  cy  pres  to  be  such  as  it  is  from 
the  passage  we  quoted  from  Mr.  Butler's  note,  we  do  not  think  it 
can  in  any  case  properly  be  applied,  so  as  to  carry  the  estate  in  a 
line  of  succession  different  from  that  which  the  testator  has  directed. 
Whether  we  should,  in  a  case  precisely  similar  to  NichoU  v.  NichoU 
or  Pitt  V.  Jackson  (followed,  as  the  latter  has  been,  by  V.-C.  Wigram), 
feel  ourselves  bound  to  follow  those  decisions,  is  a  matter  which  we  are 
not  now  called  on  to  decide.  It  is  enough  at  present  to  say,  that  they 
do  not  seem  to  us  in  terms  to  apply  to  this  case,  in  which,  therefore, 
our  certificate  will  be  in  conformity  to  what  we  consider  to  be  the 
true  doctrine,  as  stated  by  Mr.  Butler. 

To  hold  that  the  sons  of  Phillips  Monypenny  took  estates  in  tail 
male,  would  be  to  hold  that  they  took  estates  which  would  carry  the 
property  in  a  different  course  of  succession  from  that  indicated  by 
the  testator.    This  would  be  to  go  against  the  will,  and  not  to  carry 
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MoNTFENKT  its  provisions  or  any  part  of  its  provisions  into  effect.  The  conse- 
Dbbiko.  quence  is,  that  in  oar  opinion  the  eldest  son  of  Phillips  Monypenny, 
if  he  had  had  a  son,  would  have  taken  an  estate  for  life  only,  and 
all  the  subsequent  estates  are  void  for  remoteness. 

Some  stress  was  laid  in  the  argument  on  the  words  giving  the 
property  over  to  Thomas  Monypenny  in  default  of  issue  of  my 
brother  Phillips,  or  in  case  of  his  not  leaving  any  at  his  decease. 
[  *4S7  ]  It  was  contended  that  these  latter  *words,  whatever  the  construction 
of  the  limitation  to  the  children  of  Phillips  Monypenny,  made  the 
devise  to  Thomas  and  his  issue  good,  inasmuch  as  it  was  to  take 
effect  on  an  event  which  must  happen  within  the  allowed  period  of 
time,  namely,  at  the  death  of  Phillips  Monypenny,  if  he  should  then 
leave  no  issue,  which  event  happened.  But,  looking  at  the  whole 
context,  we  think  the  real  meaning  of  the  words  was  only  this,  on 
the  death  and  failure  of  issue  of  my  brother  Phillips  Monypenny, 
whether  that  failure  shall  occur  at  his  own  death  or  afterwards,  I 
devise  to  Thomas ;  and  therefore,  whether  the  word  '*  issue,'*  there 
used,  is  to  be  construed  to  mean  issue  general,  or  such  issue  as  had 
been  previously  designated,  in  either  case  the  limitation  over  will 
be  void,  as  being  an  attempt  to  create  estates  which  were  to 
commence  at  too  remote  a  period,  namely,  the  general  failure  of 
issue  of  Phillips  Monypenny,  or  the  failure  of  the  particular  issue 
mentioned  by  the  testator.  The  limitation  would  not  be  set  up 
by  holding  it  to  have  given  an  estate  tail  by  implication  to  Phillips 
Monypenny,  for  such  an  estate  tail  would  be  bad,  as  not  being  to 
commence  till  after  the  failure  of  the  particular  previous  estates, 
which  we  have  already  stated  are  void  for  remoteness. 

The  consequence  will  be,  that  the  gavelkind  heirs  are  the 
parties  entitled,  and  we  shall  send  our  certificate  accordingly. 


18*7.       WALTON  v.  The  UNIVEESAL  SALVAGE  COMPAQ Y(I> 

Jan,2S. 
(16  Meeson  &  Welsby,  438 ;  S.  C.  4  Dowl.  &  L.  558.) 

L  ^^**  J  Service  of  a  writ  of  summons  on  a  clerk  in  the  office  of  the  secretary  of 

a  corporation  aggregate,  is  not  sufficient  service  on  the  "dark  or 
secretary/'  under  2  &  o  Will.  IV.  c.  39,  s.  13,  so  as  to  authorise  a  motion 
for  a  distriugas,  or  to  enter  an  appearance  for  the  defendants. 

G.  Pollock^  for  the  plaintiff,  moved  to  enter  an  appearance  for 
the  defendants,  on  an  affidavit  of  service  of  the  writ  of  summons  on 

(1)  2  &  3  Will.  IV.  c.  39,  was  re-      case  is  an  authority  on  the  similar 
pealed  by  42  &  43  Vict.  c.  59,  but  this      words,  "  clerk,  treasurer  or  secretary 
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a  clerk  in  the  office  of  their  secretary.    The  defendants  were  incor-      waltov 
porated  and  completely  registered  according  to  law,  and  the  secretary        thk 

acknowledged  the  fact  of  service.    The  direction  of  2  Will.  IV.  c.  89,  ^li^J^'' 

8.  18,  has  been  complied  with.  Com  pant. 

Parke,  B.  : 

That  Act,  in  directing  service  of  process  to  be  made  on  a  "  clerk  " 
to  the  corporation  sued,  means  some  principal  officer,  not  a  clerk 
in  its  secretary's  office.  Whether  there  is  any  difference  or  not 
between  the  service  directed  by  the  expression  **  served  "  and 
personal  service,  this  is  no  service  on  the  secretary  or  any  principal 
clerk  of  the  Company.  Where  service  on  an  individual  is  injoined, 
no  distringas  would  be  granted  till  every  effort  has  been  made  to 
serve  him  personally ;  and  the  word  "  served,"  as  here  applied  to 
corporations,  has  the  same  object,  viz.  personal  service  on  a  principal 
clerk  or  secretary. 

Aldebson,  B.  : 

If  an  Act  directs  personal  service  on  a  particular  person,  we 
should  do  wrong  to  admit  equivalents  in  lieu  of  that  service.  Two 
more  attempts  must  be  made  to  serve  the  secretary  personally,  and 
if  any  inference  should  then  reasonably  arise  that  he  does  not  choose 
to  be  served,  the  plaintiff  may  move,  not  to  enter  an  appearance, 
but  for  a  distringas. 


The  other  Barons  concurring. 


Rule  refused. 


HANKINSON  v.  BILBY. 

(16  Meeson  &  Wekby,  442—445 ;  S.  C.  2  Car.  &  K  440.) 

The  use  of  words  imputing  an  indictable  offence  is  actionable  or  not 
according  to  the  sense  in  which  thej  may 'fairly  be  understood  by 
bystanders  not  acquainted  with  the  matter  to  which  they  relate,  or  which 
may  render  them  a  privileged  communication,  and  the  secret  intent  of  the 
speaker  in  uttering  them  in  the  presence  of  such  bystanders  is  immaterial. 

Case.  The  declaration  stated,  that  the  plaintiff,  before  and  at 
the  committing  of  the  grievances,  was  a  gardener,  and  thereby 
acquired  great  gains,  and  earned  his  livelihood  ;  and  that  the  defen- 
dant, well  knowing  &c.,  on  &c.,  in  a  discourse  which  he  had  of  and 

of  such  corporation"  in  Ord.  IX.  (1873)  L.E,  8  Ex.  149, 161,  42  L.J.  Ex. 
r.  8.  It  was  followed  in  Mackereth  y.  82,  decided  upon  s.l6  of  the  Common 
Glasgow  and  South  Western  Bailvmy  Co.      |jaw  Procedure  Act,  1852. — J.  G.  P. 

86—2 
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[442] 
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Hahkiuon  coQoeming  the  plaintiff,  and  of  and  concerning  him  as  such  gardener, 
BiuT.  ^  ^0  presence  and  hearing  of  divers  sabjectB,  then  in  the  presence 
and  hearing  of  the  said  subjects,  falsely  and  maliciously  spoke  and 
published  of  and  concerning  the  plaintiff,  and  of  and  concerning 
him  as  such  gardener,  the  false,  scandalous,  malicious,  and 
defamatory  words  following  (that  is  to  say) :  ''  Tou  (meaning  the 
plaintiff)  are  a  thief,  and  a  bloody  thief.  Tou  (meaning  the  plain- 
tiff) get  your  (meaning  the  plaintiff's)  living  by  it.  Tou  (meaning 
the  plaintiff)  have  robbed  Mr.  Lake  of  SO/.,  and  would  have  robbed 
him  of  more,  only  you  (meaning  the  plaintiff)  were  afraid.  I 
(meaning  himself,  said  defendant)  did  mean  what  I  said ;  be  off, 
I  don't  want  any  bloody  thieves  (meaning  the  plaintiff)  here.  Tou 
(meaning  the  plaintiff)  know  you  (meaning  the  plaintiff)  robbed 
Mr.  Lake  of  801."  By  means  of  the  speaking  and  publishing  which 
words  divers  persons  have  believed  the  plaintiff  to  be  a  person 
guilty  of  the  offences  and  misconduct  imputed  to  him,  &c.  Pleas, 
Not  guilty ;  and  other  pleas  which  became  immaterial.  At  the 
trial,  before  Bolfe,  B.,  it  appeared  that  the  words  were  uttered  by 
the  defendant,  a  toll  collector,  to  the  plaintiff,  as  he  passed  the 
Eingsland  turnpike-gate,  in  the  presence  of  several  persons  as  well 
as  the  witness.  The  nature  of  the  previous  conversation  between 
the  plaintiff  and  defendant  did  not  appear.  The  learned  Baron 
told  the  jury,  that  it  was  immaterial  whether  the  defendant  intended 
to  convey  a  charge  of  felony  against  the  plaintiff  by  the  words  used, 
the  question  being,  whether  the  bystanders  would  understand  that 
[  UiH  ]       ^charge  to  be  conveyed  by  them.    Verdict  for  the  plaintiff  for  5/. 

Ilumfrey  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction : 

No  special  damage  being  laid,  it  was  necessary  to  show  the  words 
to  be  actionable  in  themselves.  The  witness  called  by  the  plaintiff 
to  prove  the  words  was  purposely  selected,  he  not  having  heard  the 
previous  conversation  between  the  plaintiff  and  defendant.  Mr. 
Starkie,  in  his  work  on  Libel  (i),  says,  ''  It  is  incumbent  on  the  party 
who  complains  that  he  has  suffered  from  an  imputation  of  crime, 
to  show  with  certainty  the  injurious  nature  of  the  communication. 
In  order  to  establish  this  point,  two  circumstances  are  necessary : 
first,  that  the  words  or  signs  used  should,  either  of  themselves  or 
by  reference  to  circumstances,  be  capable  of  the  offensive  meaning 
attributed  to  them;  secondly,  that  the  defendant  did  in  fact  use 
(1)  2nd  edit.  Vol.  1,  p.  44. 
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them  in  that  sense."    He  afterwards  says  (i), ''  It  is  now  the  settled    HANKxireoir 
rule  of  law  that  Judges  and  juries  shall  understand  words  in  that       m^r. 
sense  which  the  author  intended  to  convey  to  the  minds  of  the 
hearers,  as  evidenced  by  the  whole  circumstances  of  the  case." 

(Parks,  B.  :  The  drift  of  Mr.  Starkie's  remarks  is  to  show,  that 
the  effect  of  the  words  used,  and  not  the  meaning  of  the  party  in 
uttering  them,  is  the  test  of  their  being  actionable  or  not :  that  is, 
first  ascertain  the  meaning  of  the  words  themselves,  and  then  give 
them  the  effect  any  reasonable  bystander  would  affix  to  them  (2). 
A  man  must  be  taken  to  mean  what  he  utters.  If  he  use  words 
imputing  felony,  he  will  be  taken  to  have  used  them  maliciously, 
unless  he  gives  some  sufficient  excuse  for  using  them,  as  in  giving 
the  character  of  a  servant  on  request,  making  a  charge  to  a  con- 
stable, <bc.  My  brother  Bolfb  thought  that  the  question  was,  what 
was  the  effect  on  the  bystanders  of  the  words  used,  not  what  *the  [  •444  ] 
defendant  secretly  intended  in  his  own  mind.) 

In  Tempest  v.  Chambers  (3),  the  declaration  alleged  that  the  defen- 
dant had  charged  the  plaintiff  before  a  magistrate  with  having 
feloniously  taken  away  the  defendant's  shutters.  The  written 
information  was  for  unlawfully  taking  them  and  converting  them 
to  his  own  use,  viz.  a  mere  trespass.  The  defendant  having  got  the 
warrant,  said  to  the  plaintiff's  agent,  **  I  have  got  a  warrant  for 
Tempest.  I  will  advertise  a  reward  to  apprehend  him.  I  shall 
transport  him  for  felony."  Lord  Ellenborouoh  said,  '*  The  case 
is  reduced  to  the  speaking  the  words.  The  defendant  probably 
thought  that,  as  he  had  obtained  a  warrant,  the  plaintiff  had  been 
guilty  of  felony.  The  warrant  was  improperly  gi-anted.  This  is 
different  from  the  case  of  words  spoken  without  explanation  to  a 
stranger,  since  they  were  spoken  to  one  who  had  been  employed  as 
the  plaintiff's  agent,  and  arose  out  of  the  situation  of  the  parties. 
He  put  his  own  sense  on  the  warrant ;  I  do  not  think  he  meant 
more.  If  you  are  of  opinion  that  he  meant  substantively  to  impute 
a  charge  of  felony,  the  plaintiff  will  be  entitled  to  a  verdict,  but  not 
otherwise." 

(Aldbrson,  B.  :  In  that  case,  had  there  been  bystanders  parties 
to  or  hearers  of  the  conversation,  who  did  not  know  the  whole  of 

(1)  Id,  p.  46.  Hoitee,  Holt's  R.  39. 

<2)  See  per  Holt,  Ch.  J.,  Somers  v.  (3)  1  Stark.  N.  P.  C.  67. 
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Hahkihbon  the  matter  to  which  the  words  referred,  as  the  witness,  from  his 
BiLBT.  comiection  with  the  plaintiff,  did,  the  intent  of  the  defendant  in 
using  the  words  would  have  been  material.  In  this  case,  had  there 
been  no  bystanders  who  could  understand  the  words  as  imputing 
felony,  or  who  knew  all  about  the  affair  respecting  which  they 
were  uttered,  the  Judge's  direction  would  have  been  wrong,  for  it 
would  then  be  damnum  absque  injurid,  the  injwia  being  the  having 
no  lawful  occasion  to  impute  felony. 

Pabkb,  B.  :  The  witness  appears  to  have  been ^  well  acquainted 
with  the  affair  to  which  the  words  related.  If  the  bystanders  were 
[  *^^^  ]  equally  cognizant  of  it,  the  defendant  *would  have  been  entitled  to 
a  verdict ;  but  here  the  only  question  is,  whether  the  private  inten- 
tion of  a  man  who  utters  injurious  words  is  material,  if  bystanders 
may  fairly  understand  them  in  a  sense  and  manner  injurious  to 
the  party  to  whom  they  relate,  e.g.  that  he  was  a  felon.  Here  no 
occasion  appears  for  uttering  the  words  at  all,  so  that  the  defendant 
is  altogether  a  wrong-doer.  But  had  he,  in  his  defence,  showed  a 
lawful  occasion  to  speak  the  words  he  did,  then  his  private  intentiim 
in  uttering  them  might  be  material.  For  if  the  communicatioQ 
was  privileged,  his  motive  in  making  it  would  appear. 

Aldbbson,  B.  :  In  order  to  make  a  communication  privil^ed,  the 
occasion  must  justify  the  uttering  of  actionable  words.) 

Some  doubt  being  suggested  as  to  the  facts  proved,  the  Court 
conferred  with  Bolfb,  B.  ;  and  the  next  day, 

Pollock,  G.  B.,  said : 

We  find  from    my  brother    Bolfb,   that    there  were    several 

bystanders  who  not  only  might  but  must  have  heard  the  expressions 

which  form  the  subject  of  this  action.    That  disposes  of  the  case 

as  to  the  matter  of  law.    Words  uttered  must  be  construed  in  the 

sense  which  hearers  of  common  and  reasonable  understanding 

would  ascribe  to  them,  even  though  particular  individuals  better 

informed  on  the  matter  alluded  to  might  form  a  different  judgment 

on  the  subject. 

Rule  refused. 
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FESENMATEE  v.   ADCOCK.  i847. 

(16  Meeson  &  Welsby,  449—450.)  Jan^. 

An  I.  0.  U.  is  evidence  of  an  account  stated  between  the  holder  and  the        C  ^^^  ] 
party  signing  it,  but  not  of  money  lent  to  him  by  the  holder. 

Assumpsit  for  work  and  labour  as  an  attorney,  with  counts  for 
money  lent,  money  paid,  and  on  an  account  stated.  The  particulars 
of  demand  were,  inter  alia,  for  money  lent,  but  stated  that  the 
plaintiff  sought  to  recover  the  several  sums  of  money  specified  on 
each  and  every  count  of  the  declaration.  Pleas,  non  assumpsit,  and 
a  set-off.  At  the  trial,  the  plaintiff  went  for  82/.  for  his  bill  of 
costs,  401.  for  cash  lent,  and  18/.  10s.  for  money  paid  to  a  third 
person  on  the  defendant's  account.  To  prove  the  count  for  money 
lent,  the  plaintiff  offered  in  evidence  an  1. 0.  U.  for  40/.,  dated  the 
12th  of  October,  1844,  signed  by  the  defendant,  but  not  addressed 
to  the  plaintiff.  Bolfe,  B.,  held  that  it  was  neither  evidence  of 
money  lent  by  the  plaintiff  to  the  defendant,  nor  of  any  account 
stated  between  them.    Verdict  for  the  defendant. 

Watson  now  moved  for  a  new  trial,  on  the  ground  of  misdirec- 
tion, citing  Curtis  v.  Richards  (i),  and  Douglas  v.  Holme  (2) : 

The  learned  Baron  should  have  left  the  I.  0.  U.  to  the  jury  as 
evidence  that  an  account  had  been  stated  between  the  parties,  as  it 
may  have  been  handed  over  for  that  express  object.  If  the 
defendant  wished  to  show  that  it  had  been  in  the  hands  of  a  party 
other  than  the  plaintiff,  so  as  to  be  a  negotiable  instrument,  which 
ought  to  have  been  stamped,  it  was  for  him  to  prove  it. 

Pollock,  C.  B.  :  % 

Many  cases  show,  that  an  apparent  stranger  to  an  instrument 
may  be  so  far  connected  with  it  by  the  fact  of  producing  it,  as  to 
make  it  evidence  for  a  *jury  in  support  of  his  claim.     Nor  is  this       [  •^so] 
plaintiff  confined  by  the  particulars  to  any  particular  count. 

Parke,  B.  : 

An  1. 0.  U.  is  no  more  proof  of  money  lent  by  the  party  holding  it 
to  the  party  sought  to  be  charged  by  it,  than  of  goods  sold  and 
delivered  by  one  to  the  other.  And  unless  it  is  evidence  of  an  account 
having  been  stated  between  them,  it  proves  nothing  at  all.  In 
Curtis  V.  Richards,  the  production  by  the  plaintiff  of  the  1. 0.  U.  was 
held  prima  facie  evidence  that  an  account  had  been  stated  by  the 

(1)  1  Man.  &  O.  46.  (2)  64  R.  R.  655  (12  Ad.  &  El.  641). 


668  1847.    EX.    16  MEE.  &  W.  450.  [b.r. 

FnnniATBB  defendant  ^ith  him,   though    no  name  was  mentioned   on   the 
adoook.      instrument.    I  agree  with  that  decision. 

Aldebson,  B.  : 

Prima  facie  the  U.  means  the  person  producing  the  memorandum. 
The  case  turns  on  the  construction  of  the  letter  TJ.  I  am  clearly  of 
opinion  that  this  instrument  is  not  evidence  of  money  lent  by  the 
plaintiff  to  the  defendant,  and  it  may  be  well  that  our  opinion  should 
be  expressed  on  that  point,  in  order  to  prevent  any  contnuy 
impression  from  Dougliu  v.  Holme. 

BoLFE,  B.,  concurred. 

Rule  accordingly  (i). 


i84€L  PARDOE  V.  PRICE  (2). 

^^^  ^^'  (16  Meeson  &  Wekby,  451—462 ;  S.  C.  16  L.  J.  Ex.  192.) 

1847.  '' 

j*^(,  l^  By  a  local  Turnpike  Act,  the  truBteee  were  to  apply  all  monies  reoeiTed 

by  them  by  virtue  of  the  Act,  upon  the  roads  included  in  the  Act :  1st,  in 

[  461  1  paying  the  expenses  of  and  incident  to  the  obtaining  of  the  Act ;  2ndly,  in 

pa3ring  and  discharging  any  interest  which  might,  from  time  to  time,  be 
owing  in  respect  of  money  which  might  have  been  boirowed  on  credit  of 
the  tolls  authorised  to  be  taken  by  former  Acts,  thereby  repealed ;  3rdly,  in 
keeping  the  roads  in  repair ;  4thly,  in  paying  and  discharging  any  interest  on 
money  which  might  thereafter  be  bonowed  on  the  credit  of  the  tolls ;  dthly, 
in  reducing  and  discharging  the  principal  monies  borrowed  on  the  credit  of 
the  tolls  authorised  to  be  taken  by  the  former  Acts ;  and,  lastly,  in  rednc^ 
ing  and  discharging  the  princijMLl  monies  which  should  thereafter  be 
borrowed,  &c. 

Held,  that  a  mortgagee  of  the  tolls  authorised  to  be  taken  by  the  former 
Acts,  had  not  a  right  of  action  against  the  trustees  for  money  had  and 
receive)^,  for  the  arrears  of  interest  due  to  him,  although  it  appeared  that 
the  expenses  of  obtaining  the  Act  had  been  paid,  and  that  the  trusteee  had 
in  their  hands  sufficient  money  for  the  payment  of  such  arrears  of  interest 

Debt.  The  first  count  of  the  declaration  was  for  money 
received  by  the  said  trustees  for  the  use  of  the  plaintiff ,  as  the 
personal  representative  of  James  Einnersley;  and  the  second 
count  was  for  money  due  on  an  account  stated  by  the  trustees 
with  the  plaintiff  as  executor.  The  particulars  of  demand  stated 
the  action  to  be  brought  to  recover  the  sum  of  4302.,  being  arrears 
of  interest  at  51.  per  cent,  per  annum,  from  the  1st  of  January,  1805, 
on  2001.  lent  by  the  said  James  Einnersley  to  the  trustees  of  the 
Kington  Turnpike  Trust,  prior  to  1802;  and  that  the  plaintiff  also 

(1)  This  rule  was  made  absolute  in  (2)  Acted  on  in  Samwrn  v.  Vt$try  of 
Trinity  Term,  on  the  ground  now  SU  Leovard,  Shoredilch  (1S69)  L.  B.  4 
stated  by  the  Court.  C.  P.  654.— J.  G.  P. 
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claimed  the  same  sum  as  the  amount  of   tolls  received  by  the      pahdoi 
trustees,  and  applicable  to  the  payment  of  arrears  of  interest  due       pbjoe. 
to  the  plaintiff,  as  representative  of  James  Einnersley,  and  also  on 
an  account  stated. 

The  defendant  pleaded  the  general  issue,  and  the  Statute  of 
Limitations,  which  the  plaintiff  traversed,  and  issues  were  joined 
thereon.  The  cause  came  on  to  be  tried  before  Lord  Denman, 
Ch.  J.,  at  the  Summer  Assizes  for  Hereford,  in  1845,  and  a  verdict 
was  found  for  the  plaintiff  for  480Z.  and  costs,  subject  to  the 
opinion  of  the  Court  upon  the  following  case  : 

By  the  Act  of  Parliament  of  the  5  Vict.,  which  came  into  opera- 
tion on  the  11th  of  July,  1842,  it  is  enacted,  that  all  monies  which 
shall  be  received  by  the  said  trustees,  by  virtue  of  this  Act,  upon 
the  roads  included  in  this  Act,  shall  be  applied  as  follows,  that  is 
to  say,  first,  in  paying  and  discharging  the  expenses  of  obtaining 
and  passing  this  Act,  or  incident  thereto ;  secondly,  in  paying  and 
discharging  *any  interest  which  may  from  time  to  time  be  owing  in  [  'iss  ] 
respect  of  any  money  which  may  have  been  borrowed  on  credit  of 
the  tolls  authorised  to  be  taken  by  the  said  former  Acts  hereby 
repealed ;  thirdly,  in  paying'the  expenses  of  improving,  maintaining, 
and  keeping  in  repair  such  roads,  and  in  putting  this  Act  into 
execution  with  reference  thereto ;  fourthly,  in  paying  and  discharg- 
ing any  interest  on  money  which  may  hereafter  be  borrowed  on  the 
credit  of  the  tolls  to  be  taken  on  the  said  roads ;  fifthly,  in  reducing, 
paying  off,  and  discharging  the  several  principal  sums  which  have 
been  borrowed  on  the  credit  of  the  tolls  authorised  to  be  taken  by 
the  said  former  Acts  hereby  repealed;  and  lastly,  in  reducing, 
paying  off,  and  discharging  all  principal  sums  of  money  which  may 
hereafter  be  borrowed,  and  which  shall  be  due  and  owing  on  the 
credit  of  the  tolls  to  be  taken  on  the  said  roads. 

The  plaintiff,  on  the  trial  of  the  cause,  put  in  a  special  case  stated 
in  a  former  action  between  the  same  parties,  a  copy  of  which, 
signed  by  the  respective  attorneys,  is  annexed  to  the  present  case ; 
and  further  proved,  that  the  annual  statements  of  accounts  pro- 
duced from  the  office  of  the  clerk  of  the  peace,  mentioned  therein, 
were  forwarded  to  the  clerk  of  the  peace  by  the  clerk  of  the 
trustees,  pursuant  to  the  statute,  and  also  those  for  the  years  1842 
and  1848,  and  were  deposited  by  the  said  trustees  pursuant  to  the 
said  statute ;  and  it  appeared  from  those  accounts,  that  the  expenses 
of  obtaining  and  passing  the  first-mentioned  Act  amounted  to 
S95L  18s.  8d.,  and  were  paid  before  the  commencement  of  this  suit. 
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Pabdob  The  case  for  the  plaintiff  having  closed,  the  defendant's  coonsel 

Priob,  contended  that  the  plaintiff  must  be  nonsuited ;  but,  at  the  sogges- 
tion  of  the  learned  Judge,  a  verdict  was  taken  for  the  plaintiff  for 
the  full  amount,  subject  to  the  opinion  of  this  Court,  whether  that 
verdict  should  stand  for  any,  and  if  for  any,  for  what  amount,  or 
[  *468  ]  whether  a  nonsuit  ^should  be  entered.  The  defendant  was  not  to 
object  to  the  admissibility  of  any  evidence  given  upon  the  present 
trial,  but  all  other  points  were  to  be  open  to  him. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  verdict 
as  entered  ought  to  stand  for  any  and  what  amount,  or  whether 
the  plaintiff  ought  to  have  been  nonsuited,  or  a  verdict  entered  for 
the  defendant,  in  which  case  a  nonsuit  or  verdict  is  to  be  entered ; 
and  the  Court  is  to  be  at  liberty  to  draw  any  inference  from  the 
facts  that  a  jury  might  draw.  The  record  is  to  be  referred  to,  and 
taken  as  part  of  the  case. 

The  plaintiff's  main  point  of  argument  was,  that  the  objection 
to  his  right  of  action,  which  was  held  fatal  in  the  argument  in  the 
former  special  case,  was  removed  by  the  subsequent  statute,  which 
specifically  appropriated  all  monies  received  by  the  trustees,  first, 
to  the  expenses  of  the  Act,  secondly,  to  the  arrears  of  interest  on 
money  previously  borrowed.  The  defendant's  point  was,  that  an 
action  for  money  had  and  received  could  not  be  maintained,  and 
that  the  plaintiff  ought  to  have  declared  specially. 

The  case  was  argued  in  Trinity  Term,  1846  (May  27),  by 

Smythies,  for  the  plaintiff.     *     *     * 

[  454  ]  Keating,  for  the  defendant.     *     ♦     ♦ 

[  456  ]  SmythieSy  in  reply.     *     *     * 

Cur,  adr.  rult. 

[  *56  ]  The  judgment  of  the  Court  was  now  delivered  by 

BoLFE,  B. : 

This  was  an  action  brought  to  recover  a  sum  of  4S(M.,  being  forty- 
three  years'  arrears  of  interest,  at  51.  per  cent,  on  a  sum  of  200/.,  lent 
by  the  plaintiff's  testator,  prior  to  January,  1802,  to  the  trustees  of 
the  Kington  Turnpike  Boad,  and  secured  by  a  mortgage  of  the 
tolls.  The  facts  are  the  same  as  those  which  occurred  in  a  case  in 
this  Court  between  the  same  parties,  and  which  is  reported  in  the 
18th  volume  of  Meeson  &  Welsby,  page  267.    That  action,  which 


VOL.  Lxxm.]  1847.    EX.     16  MEE.  &  W.  456—457.  571 

was  commenced  on  the  27th  June,  1842,  was  an  action  of  debt  for  Pardok 
money  had  and  received  by  the  defendants,  as  trustees  of  the  road  pbiok. 
in  question.  It  was  proved  at  the  trial  of  that  cause,  that  the 
trustees  had  constantly  been  in  the  receipt  of  the  tolls  in  question ; 
but  we  were  of  opinion  that  the  money  so  received  by  them  was 
not  money  had  and  received  to  the  use  of  the  mortgagees  of  the 
tolls,  so  that  the  plaintiff  could  not  recover.  Even  supposing  the 
plaintiff  had  made  out  that  there  was  a  surplus  in  the  hands  of  the 
trustees,  beyond  what  they  needed  for  the  repair  of  the  roads,  yet 
*there  was  no  legal  obligation  on  them  to  apply  that  surplus  in  [  *457  ] 
payment  of  the  interest.  We  were,  therefore,  of  opinion  that, 
though  the  plaintiff,  as  personal  representative  of  one  of  the 
mortgagees,  might  have  a  right  to  call  on  the  trustees  to  account 
in  a  court  of  equity,  yet  he  had  no  right,  in  a  court  of  law,  to  treat 
the  money  received  by  the  trustees  for  tolls  as  money  had  and 
received  to  his  use ;  and  for  that  reason,  and  without  going  into 
any  other  question,  the  defendants  had  judgment  in  that  action. 

The  present  action  was  commenced  in  the  month  of  February, 
1845.  It  is  an  action  of  debt,  brought  by  the  plaintiff,  as  personal 
representative  of  James  Einnersley,  against  the  defendant,  as  clerk 
of  the  turnpike  trustees,  for  money  had  and  received  to  the  use  of 
the  plaintiff;  and  the  particulars  of  demand  state  the  action  to  be 
brought  to  recover  forty-three  years  of  arrears  of  interest,  at  51.  per 
cent,  from  the  1st  of  January,  1802,  on  a  sum  of  200Z.,  lent  by 
Kinnersley  to  the  trustees.  The  defendant  pleaded,  first,  that  he 
never  was  indebted,  and  secondly,  the  Statute  of  Limitations.  The 
plaintiff  sought  to  distinguish  this  case  from  the  former,  principally 
by  reason  of  an  Act  of  Parliament,  5  &  6  Vict.  c.  xxvii.,  intituled, 
*'  An  Act  for  repairing  and  maintaining  several  roads  leading  from 
the  town  of  Kington,  and  other  roads  branching  therefrom,  in  the 
county  of  Hereford,"  which  received  the  Royal  assent  on  the  18th 
June,  1842,  a  few  days  before  the  commencement  of  the  former 
action,  but  which  was  not  relied  on  or  cited  in  the  argument  of  that 
case,  nor  indeed  were  the  provisions  applicable  to  the  then  state  of 
circumstances.  It  begins  by  repealing  the  former  Acts,  and 
appoints  new  trustees,  and  makes  new  provisions  for  the  levying 
of  tolls,  and  the  repair  of  the  roads ;  and  then,  in  section  19, 
enacts,  that  all  monies  which  shall  be  received  by  the  trustees,  by 
virtue  of  that  Act,  shall  be  applied  as  follows :  i.^.,  Ist,  in  dis- 
charging the  expenses  of  obtaining  the  Act ;  2ndly,  in  paying 
and  discharging  any  interest  which  may  from  time  to   time  be 
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PAttDOR  owing  *m  respect  of  any  money  which  may  have  been  borrowed 
Pfti'cB.  0^  ^^®  credit  of  the  tolls  aathorised  to  be  taken  by  flie  fonner 
[  *468  ]  Acts ;  Srdly,  in  paying  the  expenses  of  keeping  the  roads  in  repair; 
4thly,  in  paying  the  interest  of  money  thereafter  to  be  borrowed 
on  credit  of  the  tolls ;  5thly»  in  discharging  the  principal  soms 
borrowed  under  the  former  Acts ;  and  lastly,  in  discharging  the 
principal  sums  thereafter  to  be  borrowed. 

At  the  trial  of  the  second  case,  at  the  Hereford  Spring  Assises  of 
1845,  the  plaintiff  proved  the  same  facts  as  had  been  proved  in  the 
former  case,  and  he  also  proved  the  accounts  of  the  trustees  for  the 
years  1842,  1848,  and  1844,  signed  by  the  chairman,  and  by  the 
defendant  as  clerk,  setting  forth  the  receipts  and  expenditure  for 
those  years,  and  showing  that  the  amount  of  tolls  received  by  tht 
trustees  was  more  than  sufficient  to  satisfy  all  arrears  of  interest 
due  to  the  several  mortgagees,  after  satisfying  the  law  expenses, 
which  expenses,  including  the  expense  of  obtaining  the  Act,  were 
proved  to  have  been  paid. 

The  plaintiff  contended,  that,  as  all  the  costs  of  obtaining  the  Ac: 
were  proved  to  have  been  paid,  the  trustees  were,  by  the  express 
terms  of  the  Act,  bound  to  pay  over  the  money  in  their  hands,  i:  I 
the  first  place,  in  discharging  the  interest  due  to  the  plaintiff  an  i 
the  other  creditors  under  the  former  Acts ;  and  consequently,  thaL 
as   the   trustees   had   certainly  received  more  than  sufficient  y 
discharge  those  arrears,  the  sums  so  received  were  to  be  treated  a: 
money  had  and  received  by  them  to  the  use  of  the  plaintiff  and  ibr. 
other  creditors  entitled  to  the  interest.    It  is  quite  clear  that,  ». 
long  as  no  other  relation  subsists  between  two  parties  except  th&: 
of  trustee  and  cestui  que  trust,  no  action  can  be  maintained  by  the 
latter  against  the  former  for  any  money  in  his  hands.    The  trusitt 
is,  in  such  a  case,  the  only  person  entitled  at  law  to  the  mone} 
aiul  the  remedy  of  the  cestui  que  trust  is  exclusively  in  a  court  :: 
tH)uity.    When,  indeed,  there  is  no  trust  to  execute,  except  that  v : 
l^^ving  over  money  to  the  cestui  que  trust,  the  trustee,  by  his  con- 
*4x^        \l\iot,  •as  for  instance,  by  admission  that  he  has  money  to  be  paii 
v*v^n\  w  by  settling  accounts  on  that  footing,  may,  and  often  doe-, 
uu^ko  himself  liable  to  an  action  at  law  at  the  suit  of  the  cestui 
v)Uo  trust,  for  money  had  and  received,  or  for  money  due  on  account 
sU^usU     Such  was  the  case  of  Roper  v.  Holland  (i),  and  there  art 
u\.^uY  x^hoi^i  to  the  same  effect.    But  so  long  as  there  is  no  liabili:: 
o\v>  \^t  **  trustee,  the  cestui  que  trust  has  no  legal  remedj*.     A 

(1)  3  Ad.  &  El.  99. 
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contrary  doctrine  might  often  deprive  the  trustee  of  many  groonds      pardoi 
of  defence  which  would  be  available  to  him  in  eqoity ;  equitable       ?bioe. 
set-off,  for  instance,  or  other  equitable  claims  against  the  cestui  que 
trust,  which  in  good  conscience  ought  to  be  available  to  him,  and 
would  be  so  in  a  court  of  equity,   but  which  would  afford  no 
legal  defence. 

We  acted  on  this  principle  in  the  recent  case  of  Bartlett  v. 
Dimond  (i),  and  we  see  no  reason  to  doubt  the  soundness  of  that 
decision.  The  question,  therefore,  is,  first,  in  what  character  did 
the  trustees  receive  the  tolls,  whether  as  trustees  or  as  agents  for 
the  creditors ;  and  if  as  trustees,  then,  secondly,  have  they  done 
anything  which  can  give  their  cestui  que  trust  legal  right  against 
them  ?  Now,  on  looking  to  the  Act,  it  appears  quite  clear  that  all 
the  tolls  were  received  by  these  trustees,  in  their  character  of 
trustees,  and  in  that  character  only.  The  19th  section,  which 
directs  the  application  of  the  tolls,  describes  the  persons  receiving 
them  as  trustees.  It  then  proceeds  to  point  out  the  mode  in  which 
the  money  coming  to  the  hands  of  the  trustees  is  to  be  applied ; 
i.e.,  Ist,  in  defraying  the  expenses  of  the  Act,  and  incident  thereto ; 
2ndly,  in  keeping  down  the  interest  of  the  old  debt ;  and  8rdly,  in 
keeping  the  roads  in  repair.  Now  the  money  coming  to  their  hands, 
applicable  to  the  third  purpose,  must  clearly  come  to  them  merely 
as  trustees.  It  would  be  absurd  to  argue  that  any  person  employed 
in  the  repair  of  the  roads  could  have  a  legal  ^remedy,  not  against  [  *^^o  I 
the  persons  employing  him,  in  respect  of  his  employment,  but 
under  the  statute  against  the  trustees,  as  persons  who  had  received 
the  tolls.  And  if  the  money  coming  to  the  hands  of  the  trustees, 
appUcable  to  one  of  the  purposes  pointed  out  by  the  Act,  (namely, 
the  repair  of  the  roads),  must  necessarily  be  money  in  their  hands 
merely  as  trustees,  and  subject  to  no  legal  claim  against  them,  so 
also  must  the  money  applicable  to  all  the  other  purposes  of  the  Act. 
For  there  is  obviously  no  intention  in  the  Act  to  make  any  distinction 
in  the  different  portions  of  the  tolls,  as  to  the  character  in  which 
the  trustees  are  to  hold  them.  If  they  are  mere  trustees  (as  they 
certainly  are)  of  part  of  the  tolls,  they  are  mere  trustees  of  the 
whole. 

This  case  is  distinguishable  from  the  two  cases  of  Tilson  v. 
Warwick  Gas  Company  (2),  and  Garden  v.  General  Cemetery  Com- 
pany (3),  where,  under  the  Acts  of  Parliament  by  which  the  defendants 

(1)  14  M.  &  W.  49.  (3)  50  B.  E.  682  (5  Bing.  N.  C.  253), 

(2)  28  E.  R  529  (4  B.  &  C.  962). 
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Pabdob  in  those  cases  were  incorporated,  the  Court  held  that  the  solicitor 
Pbiob.  employed  in  obtaining  the  respective  Acts  had  a  legal  claim  against 
the  Companies  incorporated  by  the  Act.  In  each  of  those  Acts, 
there  was  a  clause  that  the  costs  of  obtaining  the  Act  should  be 
paid,  in  preference  to  all  other  claims,  out  of  the  first  money 
received  by  the  defendants ;  and  the  Court  of  King's  Bench  in  the 
first  case,  and  the  Court  of  Common  Pleas  in  the  other,  considered 
that  the  meaning  of  the  Legislature  was  to  make  the  incorporated 
Companies  (as  soon  as  they  had  obtained  funds)  debtors  to  the 
solicitors  who  had  obtained  the  Act,  for  all  the  costs  which  they  had 
incurred.  The  defendants  in  those  cases  were  in  no  sense  trustees 
of  any  money  coming  to  their  hands.  They  were  the  persons  for 
whose  proper  benefit  the  solicitors  had  obtained  the  Act ;  and  the 
real  meaning  of  the  Legislature  was,  to  treat  them,  retrospectively, 
as  having  employed  the  solicitors  to  procure  their  incorporation. 
TVe  do  not  consider  those  cases  as  at  all  governing  that  now  before 
£  'lei  ]  us ;  and  *on  the  general  ground,  therefore,  to  which  we  have  alreadj 
adverted,  namely,  that  no  action  for  money  had  and  received  is 
maintainable  where  there  is  no  relation  between  two  parties  except 
that  of  trustee  and  cestui  que  trust,  we  are  of  opinion  that  this  Act 
of  Parliament  does  not  warrant  the  present  action  against  the 
trustees,  for  any  part  of  the  money  coming  to  their  hands.  It  only 
remains  to  consider  whether  the  trustees  have,  by  their  conduct,  in 
any  manner  altered  the  mere  relation  of  trustee  and  cestui  que  trust 
subsisting  between  them,  and  so  rendered  themselves  liable,  in 
respect  of  the  money  in  their  hands,  to  an  action  at  law  at  the  suit 
of  the  parties  entitled  to  interest  on  the  old  debt. 

The  only  mode  in  which  it  has  been  suggested  that  they  have 
done  so,  is  that  they  have,  by  their  chairman  and  clerk,  signed 
accounts  since  the  passing  the  last  Act,  whereby  they  have  admitted 
that  the  expenses  of  obtaining  the  Act  have  been  paid,  and  so,  bv 
necessary  inference,  have  admitted  that  the  money  subsequentiv 
received  by  them  is  money  applicable  to  the  payment  of  the  interest 
due  to  the  creditors  under  the  former  Acts.  But  the  argument  is 
founded  on  fallacy.  The  trustees  may,  by  the  accounts  in  question, 
be  taken  to  have  admitted  that  they  have  paid  certain  sums  for 
law  charges ;  and  the  jury  find  that  these  sums  include  the  exj^enses 
of  obtaining  the  Act.  But,  in  the  first  place,  the  jury  is  not  the 
proper  tribunal  for  ascertaining  that  point ;  and  even  if  they  were, 
still,  giving  to  the  admission  its  very  utmost  force,  it  can  amount 
to  no  more  than  an  acknowledgment  that  the  prior  trusts  have  been 
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satisfied,  and  so  that  the  trustees  have  fands  for  executing  the      Pabdob 
trusts  under  the  second  and  subsequent  heads  mentioned  in  s.  19.       pbicb. 
This  does  not  alter  the  character  of  the  funds,  and  is  not  enough  to 
give  any  legal  remedy  to  the  cestui  que  trust. 

On  these  grounds  we  are  of  opinion  that  the  plaintiff  has  "^failed       I  *462  ] 
to  establish  any  legal  demand,  and  so  there  must  be  judgment  for 
the  defendant. 

It  may  be  proper  for  us  to  add,  that  the  decision  of  this  case 
turns  entirely  on  the  Act  of  Parliament,  and  we  are  therefore  not 
called  on  to  discuss  the  doctrine  laid  down  by  Lord  Eldon  in  Doe 
V.  Booth,  or  to  consider  to  what  case  his  dictum  would  apply. 
Probably,  if  it  should  ever  become  necessary  to  decide  the  point,  it 
may  be  found,  that  in  order  to  enable  the  mortgagee  of  tolls  to 
maintain  an  action  for  money  had  and  received  against  the  trustees, 
it  will  be  essential  to  show  something  more  than  the  mere  relation 
of  mortgagor  and  mortgagee.     But  as  to  this  we  give  no  opinion. 

Jxtdiiment  for  the  defendant. 


ASHLEY  AND   Others  v.   PEATT  and   Others  (I).  i847. 

(16  Meeson  &  Welsby,  471—483;  S.  C.  17  L.  J.  Ex.  135.)  ^!^' 

Insurance  on  ship,  at  and  from  Liverpool  to  ports  and  places  in  China  [  471  ] 
and  Manilla,  all  or  any,  during  the  ship's  stay  there  for  any  purposes,  and 
from  thence  to  her  port  or  ports  of  calling  and  discharge  in  the  United 
Kingdom,  with  liberty  to  call  and  stay  at  all  or  any  ports  or  places  on 
either  side  of  and  at  the  Cape  of  Good  Hope.  The  ship  sailed  from 
Liverpool  direct  to  a  port  in  China,  having  on  board  a  cargo  for  that  port 
and  Manilla ;  from  thence  she  proceeded  to  Manilla,  and  there  discharged 
the  remainder  of  her  outward  cargo.  At  Manilla,  the  captain  took  on 
board,  on  freight,  230  chests  of  opium  for  Tongkoo,  another  port  in  China 
(not  being  thereby  a  tenth  part  laden),  and  sailed  for  Tongkoo,  there  to 
seek  a  freight  for  the  United  Kingdom,  and  on  her  voyage  thither  was  lost 
by  perils  of  the  seas.  Tongkoo  is  quite  out  of  the  direct  course  from 
Manilla  to  the  United  Kingdom : 

Held,  that  the  words  '*  from  thence,"  in  the  poHcy,  meant  not  '*from 
Manilla"  only,  but  "  from  ports  or  places  in  China  and  Manilla,  all  or 
any ;  "  and  that  the  sailing  from  Manilla  to  Tongkoo,  for  the  purpose  of 
seeking  a  homeward  cargo,  was  not  a  deviation. 

This  was  an  action  of  assumpsit  upon  a  policy  of  insurance  for 
1,000!.,  upon  the  ship  Mars.  The  declaration  stated  a  total  loss  by 
perils  of  the  seas  during  the  voyage  insured ;  it  also  contained  counts 
for  money  had  and  received,  and  upon  an  account  stated.    The 

(1)  Affirmed  in  eiTor,  sub  nom.  Pratt  v.  Aahhy,  1  Ex.  257 ;  see  po9t^ 
p.  582.— J.  G.  P. 
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Ashley  defendants  pleaded,  first,  non  asmvipsei-unt ;  secondly,  to  the  ooont 
FbTtt.  on  the  policy,  a  denial  of  the  loss  stated ;  thirdly,  to  the  same 
count,  that  the  loss  stated  occurred  during  a  deviation  by  the 
consent  and  direction  of  the  plaintiffs.  The  plaintiffs  joined  issue 
upon  the  first  two  pleas,  and  replied  de  injurid  to  the  last,  on  which 
also  issue  was  joined.  It  was  agreed  between  the  parties,  and  an 
order  made  accordingly,  dated  the  11th  day  of  April,  1848,  by  the 
late  Lord  Abinoeb,  C.  B.,  that  the  facts  should  be  stated  for  the 
opinion  of  the  Court  in  the  following  special  case,  which  was 
afterwards  turned  into  a  special  verdict. 

The  plaintiffs,  Messrs.  Ashley  Brothers,  of  Liverpool,  ship- 
brokers,  and  Mr.  John  Worrall,  of  Liverpool,  merchant  (being 
owners,  duly  registered,  of  the  ship  Mars,  of  Liverpool,  Gardner, 
master),  by  Messrs.  Wise,  Farbridge  &  Co.,  their  brokers,  effected 
a  policy  of  insurance,  dated  27th  day  of  May,  1839,  with  the  General 
Maritime  Insurance  Company,  London,  which  was  duly  subscribed 
by  the  defendants,  being  three  of  the  directors  of  such  Company, 
for  1,000Z.,  upon  such  ship,  "  lost  or  not  lost,  at  and  from  LiveriK)ol 
to  ports  and  places  in  China  and  Manilla,  all  or  any,  daring  the 
ship's  stay  there  for  any  purposes,  and  from  thence  to  her  port  or 
[  *472  ]  ports  of  calling  and  discharge  "^in  the  United  Kingdom,  with  liberty 
to  call  and  stay  at  all  or  any  ports  or  places  on  either  side  of  and 
at  the  Cape  of  Good  Hope."  The  Mars  sailed  on  the  5th  of  July, 
1889,  direct  from  Liverpool  to  the  port  of  Lintin,  in  China,  having 
on  board  a  cargo  on  account  of  Messrs.  Wise,  Holiday  &  Co.,  for 
Lintin  aforesaid  and  Manilla,  and  some  goods  for  the  same  places 
on  the  owners'  account.  The  master  of  the  Mars  was  instructed, 
after  discharging  such  outward  cargo,  to  seek,  for  owners'  account, 
for  a  return  cargo  for  the  United  Kingdom.  The  Mars  arrived  on 
the  coast  of  China,  and  on  her  arrival,  on  account  of  the  disturb- 
ances there  existing  between  the  British  and  Chinese,  was 
immediately  ordered,  with  all  other  British  merchant  vessels,  by 
her  Majesty's  ship  Volage^  to  go  to  Tongkoo,  which  is  only  a  few 
miles  from  and  in  sight  of  Lintin,  and  in  lat.  22""  25'  North, 
long.  118°  40'  East.  She  arrived  at  Tongkoo  on  the  23rd  of 
November,  1889,  and  there  discharged  part  of  her  cargo.  The 
Mars  proceeded  from  Tongkoo  on  the  9th  of  December,  1889,  to 
Manilla,  and  arrived  there  on  the  16th  of  December,  1839,  and 
there  discharged  the  remainder  of  her  outward  cargo,  with  the 
exception  of  a  trifling  part  belonging  to  the  owners.  Manilla  is  in 
lat.  14°  35'  North,  and  long.  121°   East.      The  captain,  finding 
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freights  low  at  Manilla,  took  on  board  there,  on  freight,  280  chests       abrlbt 

of  opium  for  Tongkoo,  and  sailed  from  Manilla,  with  the  intention       pratt. 

of  going  back  to  Tongkoo,  and  there  seeking  a  freight  direct  back 

to  the  United  Kingdom  ;  and  while  so  sailing  from  Manilla  towards 

and  in  the  direction  of  Tongkoo,  and  having  got  to  lat.  21°  North, 

long.  117''  East,  by  the  Pratas  Shoal,  the  ship  Mara  was,  by  the 

perils  of  the  seas,  wrecked  and  totally  lost,  on  the  18th  of  January, 

1840. 

When  the  Mars  sailed  from  Manilla,  with  the  280  chests  of 
opiam  on  board,  she  was  not  a  tenth  part  laden.  Manilla  is  only 
seven  or  eight  days'  sail  from  Tongkoo,  in  favourable  weather. 
Lintin  and  Tongkoo  are  both  places  in  China,  which  lie  in  the 
course  of  a  voyage  from  Liverpool  *to  China  and  Manilla.  The  [  *478  ] 
regular  and  usual  course  of  a  voyage  from  Manilla  to  the  United 
Kingdom  is  S.S.W.,  for  the  purpose  of  passing  through  the  Straits 
of  Sunda,  and  thence  round  the  Cape  of  Good  Hope ;  and  in  the 
course  of  such  voyage  the  ship  would  not  have  gone  to  the  north- 
ward of  Manilla.  The  regular  and  usual  course  of  a  voyage  from 
Manilla  to  Tongkoo,  and  that  pursued  by  the  Mars  on  the  present 
occasion,  is  north-westerly ;  and  the  point  at  which  she  had  arrived 
at  the  time  of  the  accident  is  altogether  out  of  the  regular  and  usual 
course  of  a  voyage  from  Manilla  to  the  United  Kingdom,  though  in 
the  regular  and  direct  course  of  a  voyage  from  Manilla  to  Tongkoo. 
One  hundred  and  ten  to  one  hundred  and  twenty  days  is  about  the 
average  duration  of  a  voyage  from  the  United  Kingdom  to  China  or 
Manilla,  and  also  of  a  voyage  from  China  or  Manilla  to  the  United 
Kingdom.  The  north-east  monsoon  is  not  so  favourable  to  a 
passage  from  Manilla  to  Tongkoo  as  the  south-west  monsoon.  The 
monsoon  always  blows  from  the  north-east  in  December  and 
January,  and  with  the  greatest  strength.  In  the  months  of  Decem- 
ber, Januaiy,  and  February,  the  voyage  from  Manilla  to  Tongkoo 
can  be  made  during  the  north-easl  monsoon  without  any  extra- 
ordinary danger,  but  a  vessel  must  sail  a  longer  distance  in  making 
a  voyage  from  Manilla  to  Tongkoo  during  the  north-east  than  the 
south-west  monsoon. 

The  due  subscription  of  the  policy  by  the  defendants,  as  directors 
of  the  General  Maritime  Insurance  Company,  London,  is  admitted, 
as  also  the  sufficiency  of  the  capital  stock  and  funds  of  the  Company, 
and  of  the  shares  of  the  defendants  therein ,  to  pay  and  satisfy  the 
plaintiffs  the  amount  insured  ;  and  the  agency  of  Wise,  Farbridge 
&  Co.,  as  alleged  in  the  declaration,  and  the  plaintiffs'  interest 
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AaRLn      in  the  sobjeet-matter  of  insurance  to  the  amount  of  all  the  money 

Pratt.       by  them  insured  thereon,  are  also  admitted. 

It  is  agreed  that  the  pleadings  and  policy  annexed   may  be 

[  •♦Ti  ]  referred  to  by  either  party  as  part  of  this  case,  and  that  *the  Court 
shall  be  at  liberty  to  inspect  maps  and  charts,  and  draw  all  con- 
clusions and  inferences  of  fact  from  the  circumstances  stated,  as  a 
jury  might  or  ought  to  draw  therefrom ;  and  that,  after  judgment 
shall  be  given  upon  the  case,  either  party  shall  be  at  liberty  (with 
the  approbation  of  this  Court,  and  not  otherwise)  to  turn  this  case 
into  a  special  verdict,  and  to  bring  a  writ  of  error  thereupon,  such 
special  verdiot  to  be  settled  by  a  Judge  of  this  Court;  and  all 
inferences  of  fact  which  this  Court  may  draw  upon  the  hearing  of 
the  special  case  are  to  be  stated  as  facts  in  the  special  verdict. 

The  question  for  the  opinion  of  this  Court  is,  whether  the 
plaintiffs  are  or  are  not  entitled,  under  the  circumstances,  to  recover 
in  this  action  any  and  what  amount.  If  the  Court  shall  be  of 
opinion  that  the  plaintiffs  are  so  entitled,  then  judgment  is  to  be 
entered  for  the  plaintiffs  by  confession,  for  such  amount  as  the 
Court  shall  think  that  the  plaintiffs  are  entitled  to  recover ;  but  if 
the  Court  shall  be  of  opinion  that  the  plaintiffs  are  not  entitled  to 
recover  anything,  then  a  judgment  of  noUe  prosequi  shall  be  entered : 
unless  in  either  case  the  Court  shall  think  fit  that  the  case  shall  be 
turned  into  a  special  verdict,  in  which  case  judgment  shall  \^ 
entered  upon  such  special  verdict,  according  to  the  directions  ol 
this  Court. 
The  case  was  argued  in  Easter  Term,  1846,  (April  27),  by 

Martin  for  the  plaintiffs : 

The  sailing  from  Manilla  to  Tongkoo,  under  the  circumstances 
stated  in  the  case,  was  not  a  deviation  whereby  the  policy  was 
avoided.  If  the  ship,  having  discharged  her  outward  cai^o  at 
Manilla,  had  taken  no  other  goods  at  all  dn  board  at  that  port,  she 
would  clearly  have  had  a  right,  under  the  terms  of  this  policy,  to 
return  to  the  coast  of  China  for  a  homeward  cargo ;  and  the  taking 
on  board  at  Manilla  the  280  chests  of  opium  for  Tongkoo  can  make 
no  difference  in  this  respect.  The  policy  authorises  a  voyage  "at 
[  *475  ]  and  from  Liverpool  to  ports  *and  places  in  China  and  Manilla,  all 
or  any,  during  the  ship's  stay  there  for  any  purposes,  and  from 
thence  to  her  port  or  ports  of  calling  and  discharge  in  the  United 
Ejngdom,  with  liberty  to  call  and  stay  at  all  or  any  ports  or  places 
on  either  side  of  and  at  the  Cape  of  Good  Hope. 
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(Pabke,  B.  :  The  other  side  will  contend  that  the  words  "  from  asrlst 
thence  "  mean  from  Manilla,  and  therefore  that  she  had  no  right  to  pratt. 
return  from  Manilla  to  China.) 

According  to  the  grammatical  construction,  **  from  thence  "  imports 
'*  from  all  or  any  ports  and  places  in  China  and  Manilla.'*  It  was 
clearly  intended  that  the  ship  should  bring  a  homeward  freight 
from  Manilla  or  China.     ♦     *     * 

Watson,  for  the  defendants  :  [  ^78  ] 

There  was  a  deviation  in  this  case  by  the  ship's  going  back  from 
Manilla  to  China.  Wherever  the  insurance  is  upon  a  voyage  to  two 
or  more  places  named  in  the  policy,  all  or  any,  the  vessel  may  go 
to  all  or  any,  but  if  she  does,  she  must  go  to  them  in  the  order 
mentioned  in  the  policy,  otherwise  it  is  a  deviation.  Here  the  ship 
might  go  to  China,  and  there  take  in  a  homeward  cargo ;  or  to 
Manilla,  and  there  take  in  a  homeward  cargo ;  but  she  could  not 
go  to  Manilla,  and  return  to  China  for  a  homeward  cargo.     *     *     * 

Martin  replied.     *     *     *  [  480  ] 

Cur,  adv.  vvlt. 

The  judgment  of  the  Court  was  now  delivered  by  [  48i  ] 

PoUiOOE,  C.  B. : 

This  was  an  action  on  a  marine  policy  of  insurance,  and  the 
question  was,  whether  the  ship  on  which  the  policy  had  been 
effected  had  deviated  so  far  from  the  voyage  in  respect  of  which  the 
risk  was  created,  as  to  avoid  the  liability  of  the  underwriter  ?  There 
was  a  verdict  for  the  defendant  on  the  first  and  second  counts ;  and 
as  to  the  third,  on  which  issue  was  joined,  at  the  trial,  the  jury 
found  a  verdict  for  the  plaintiff,  subject  to  a  special  case,  afterwards 
turned  into  the  following  special  verdict.  The  special  verdict,  after 
a  formal  introduction,  sets  out  the  policy  and  other  matters  neces- 
sary for  the  maintenance  of  the  action,  and  then  finds  the  circum- 
stances of  the  voyage,  which  alone  are  material  to  the  question 
before  us,  in  the  following  words :  (His  Lordship  read  them,  as 
ante,  p.  576). 

The  question  for  the  decision  of  the  Court  on  the  special  verdict 
is,  whether,  upon  these  facts,  the  vessel's  sailing  from  Manilla  to 
Tongkoo,  in  search  of  a  homeward  freight,  was  or  was  not  a 
deviation.     If  it  was  authorised  by  the  terms  of  the  policy,  the 
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Abhlxt       plaintiffs  are  entitled  to  the  judgment  of  the  Conrt;    if  not,  the 

Pratt.       defendants. 

It  is  manifest  that  the  solution  of  this  question  must  depend,  in 
the  first  place,  upon  the  meaning  of  the  word  "  thence "  in  this 
policy.  If  this  means  Manilla  only,  as  contended  by  the  defen- 
dants, and  therefore  that  the  vessel  was  to  sail  from  Manilla  on  her 
homeward  voyage,  it  was  a  deviation  to  go  to  Tongkoo  to  seek  for 
freight,  Tongkoo  being  out  of  the  course  of  the  voyage  from  Manilla 
to  this  country.  If  "  thence  "  refers  to  "  ports  and  places  in  China 
and  Manilla,''  then  what  has  occurred  is  not  necessarily  a  deviation, 
and  it  remains  to  be  considered  whether  it  is  within  the  scope  and 
meaning  of  the  policy.  We  are  of  opinion  that  the  word  "  thence** 
does  not  mean  Manilla  only,  but  includes  all  the  ports  and  places 
to  which  the  homeward  voyage  might  have  been  directed.     This  is 

[  *^»^  ]  purely  a  question  "^of  construction  ;  and  it  is  quite  clear  that  it  was 
not  necessary  that  the  vessel  should  go  to  Manilla  at  all ;  and 
though  not  one  of  the  'Sports  and  places  in  China"  to  which  the 
vessel  intended  to  go,  it  might,  in  some  event,  become  the  port 
from  which  the  homeward  voyage  should  commence ;  for  the  vessel 
might  possibly  have  gone  to  no  other  *^  port  or  place,"  and  would 
be  fully  at  liberty  to  confine  the  departure  to  that  one  ''  port  or 
place."  The  word  "  thence  "  must  therefore  be  read  so  as  to  meet 
the  obvious  meaning  of  the  policy  for  all  cases,  and  for  that  purpose 
must  be  read  as  including  all  the  ''  ports  and  places  in  China,"  as 
well  as  Manilla,  and  then  the  poUcy  would  stand  thus — *'  to  ports 
and  places  in  China  and  Manilla,  all  or  any,  during  the  ship's  stay 
there,  and  from  the  ports  and  places  in  China  and  Manilla,  to  her 
ports  or  places  of  calling  and  discharge  "  in  this  country.  Then 
comes  the  main  question,  whether,  under  the  policy  so  made,  the 
voyage  from  Manilla  to  Tongkoo  in  search  of  freight  was  a  devia- 
tion. On  the  part  of  the  plaintiffs  it  was  contended,  that  having 
discharged  all  the  freight  of  the  outward  cargo  for  Manilla,  the 
captain  was  at  liberty  to  go  to  Tongkoo  to  seek  a  freight,  and  was 
not  bound  to  sail  direct  for  this  country  from  Manilla.  On  the  part 
of  the  defendants  it  was  contended,  that  the  voyage  must  be 
pursued  in  the  order  of  the  places  as  named  in  the  policy,  and  the 
returning  to  any  port  or  place  in  China  was  taking  the  ports  named 
in  the  policy  in  an  inverse  order.  At  the  Bar,  the  cases  of 
Beatson  v.  Haworth  (i),  Marsden  v.  Reid  (2),  Oairdner  v.  Senhotue  (3)^ 

(1)  3  R.  R.  258  (6  T.  R.  531).  (3)  12  E.  R.  573  (3  Taunt.  16). 

(2)  7R.  R.  516(3Ea8t,  572). 
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Bragg  v.  Anderson  (i),  SoUg  v.  Whitmore  (2),  and  others,  were  cited  Abhlbt 
to  illustrate  the  doctrine  upon  this  subject  of  alleged  rules  of  pratt. 
deviation ;  and  no  doubt,  where  a  voyage  is  described  to  specified 
ports,  as  from  A.  to  £.,  and  B.  to  C,  and  especially  where  such  is 
the  regular  course  of  the  voyage,  it  is  a  deviation  to  go  to  G.  before 
B.,  and  if  the  voyage  be  intended  for  both,  Marsden  v.  Reid  (3) 
decided  that  such  a  vessel  need  not  go  to  all  the  ports,  but  she  must 
take  such  as  she  "^sailed  to  in  the  order  named  in  the  policy.  But  [  ^488  ] 
in  Metcalfe  v.  Pairy,  Gibbs,  Ch.  J.,  says  (4),  that  the  liberty  **  to 
touch  at  all  or  any  of  the  West  India  islands,  Jamaica  included," 
shows  decisively  that  they  might  be  taken  without  any  regard  to 
their  geographical  order,  for  the  purpose  of  seeking  a  freight.  The 
decision  in  Solly  v.  JVhitmore  (2),  might  give  rise  to  an  argument  that 
the  sailing  to  Tongk()o  was  a  deviation,  if  the  vessel  had  gone  there 
for  purposes  unconnected  with  the  homeward  voyage  :  but  Abbott, 
Gh.  J.,  says,  that  if  the  vessel  was  going  to  get  a  cargo,  that  would 
be  a  purpose  connected  with  the  voyage,  and  consequently  not  a 
deviation.  The  facts  in  the  other  cases  cited  vary  so  much  from 
the  present,  that  no  particular  notice  of  them  is  necessary ;  but  it 
cannot  be  doubted  that  the  general  doctrine  relied  upon  by  the 
defendants'  counsel  is  well  established  :  the  question  is,  how  far  it 
applies  to  this  case,  and  the  point  to  be  considered  is,  whether  the 
vessel,  after  discharging  the  last  portion  of  her  cargo  at  Manilla, 
was  at  liberty  to  go  to  Tongkoo  to  procure  a  freight ;  and  we  are  of 
opinion,  that  the  sailing  to  Tongkoo  for  a  purpose  connected  with 
the  homeward  voyage  was  not  a  deviation,  the  homeward  voyage 
being,  as  we  read  the  policy,  ''  from  ports  or  places  in  China  and 
Manilla,  all  or  any  of  them,  to  her  port  or  ports  of  calling  and 
discharge."  On  this  ground,  we  think  the  vessel,  having  sailed 
from  Manilla  to  Tongkoo  for  a  purpose  connected  with  the  home- 
ward voyage,  was  sailing  within  the  liberty  given  by  the  policy. 

In  the  course  of  the  argument,  the  fact  of  goods  being  shipped  at 
Manilla  for  Tongkoo,  not  for  the  homeward  voyage,  was  urged,  but 
not  much  relied  upon  ;  but  as  the  jury  have  found  that  the  risk  was 
not  thereby  increased,  we  are  of  opinion,  upon  the  authority  of 
Laroche  v.  Ostvin  (5),  and  other  cases,  that  this  made  no  difference, 
and  the  plaintiffs,  therefore,  are  entitled  to  the  j  udgment  of  the  Court. 

Judgment  for  the  plaintiff. 

(1)  13  \\.  R.  584  (4  Taunt.  229).  (4)   15  R.  R.  734  (4  Camp.  123). 

(2)  24  R.  R.  274  (5  B.  &  Aid.  45).  (5)  11  R.  R.  337  (12  East,  131). 

(3)  7  \\.  R.  516  (3  East,  572). 
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IN  THE   EXCHEQUER  CHAMBER. 


(In  Ebbob  fbom  the  Goubt  of  Exchbqubb.) 
1847.  PBATT  AND  Others  zk  ASHLEY  and  Othebs. 

^^^^  (1  Exchequer,  257—261 ;  S.  C.  17  L.  J.  Ex.  135.) 

[  1  Ex.  S57  J  Qj^  error  in  the  Exchequer  Chamber,  the  judgment  of  the  Court  of 

Exchequer  ( 1 )  aflSrmed. 

Thb  defendant  having  broaght  a  writ  of  error  on  the  jadgment 
of  the  Coart  of  Exchequer  in  this  case  (i),  it  was  now  argued  (2)  by 

Baratow,  for  the  plaintiff  in  error : 

The  ship  having  gone  to  China  and  then  to  Manilla,  had  exhausted 
the  permission  given  by  the  policy,  and  the  going  back  again  to 
China  was  a  deviation.  [Ke  cited  Beatsofi  v.  Haworth  (3),  Martden 
•[  «W  ]  V.  Reid  (4),  and  Hunter  v.  Leathley  (6).]  The  particular  terms  of  thifl 
policy  do  not  create  any  exception  to  the  general  rule.  The  worda 
relied  upon  for  that  purpose  are,  ''  and  from  thence  to  her  port  or 
ports  of  calling  and  discharge  in  the  United  Kingdom."  The  words 
'*  from  thence  "  refer  to  China  or  Manilla,  whichever  the  ship  might 
go  to,  but  not  to  both.  It  is  sought  to  insert  in  the  policy  the  words 
''  backwards  and  forwards."  Even  if  the  ship  had  gone  to  Manilla 
in  the  first  instance,  she  could  not  afterwards  have  gone  to  Chiniu 

Martin^  contra  : 

It  is  obvious  that  the  parties  contemplated  an  insurance  upon  a 
voyage  outwards  with  a  cargo,  and  homeward  with  a  cargo. 

The  intention  was  to  insure  the  safety  of  the  vessel  during  the 
period  of  the  voyage  to  China  and  Manilla,  during  her  stay  there 
for  any  purpose,  and  from  thence  to  her  ports  of  calling  and 
f  *260  ]  discharge  in  *the  United  Kingdom.  [He  discussed  the  cases  dted  for 
the  plaintiff  in  error  and  cited  Lambert  v.  LAddard  (6),  Metcalf  v. 
Parry  (7),  and  Bragg  v.  Anderson  (8).] 

r  *•!  ]  Barstoic  replied. 

LoBD  Dbnman,  Ch.  J. : 

We  are  all  of  opinion  that  the  Court  of  Exchequer  has  come  to  a 

(1)  Ante,  p.  575  (16  M.  &  W.  471).  (5)  33  E.  E.  556  (10  B,  &  C.  856 ;  7 

(2)  Before  Lord   Denman,  Ch.  J.,      Bing.  517). 

Patteson,  J.,  Coleridge,  J.,  Coltman,  (6)  15  B.  E.  557  (5  Taunt.  480). 

J.,Erle,J.,Cre68well,J.,andMiiule,  J.  (7)  15  B.  B.  734  (4  Camp.  123). 

(3)  3  B.  E.  258  (6  T.  B.  531).  (8)  13  E.  B.  584  (4  Taunt  229). 

(4)  7  E.  B.  516  (3  East,  572). 
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right  conclusion.     The  words  ''  China  and  Manilla  "  are  not  to  be       Pratt 
construed  as  showing  the  arder  in  which  the  ship  was  to  proceed,      ashlibt. 
but  must  be  taken  as  the  district  comprehending  all  the  ports  and 
places  from  which  the  vessel  might  take  her  homeward  cargo.    The 
judgment  of  the  Court  below  will  therefore  be  affirmed. 

Judgment  affirmed. 


IN   THE  COUKT  OF   EXCHEQUER. 


PHEYSEY  AND  8AEAH  his  Wife  v.  KICHARD  i®*^- 

leb,  6. 

VICARY,  — 

(16  Meeeon  &  Welsby,  484—496.)  '■  ^^4^i *  ^' 

A.,  being  a  termor  of  land,  built  two  houses  on  it.  The  whole  was  then 
released  to  him  in  fee,  ''with  all  ways,  easements,  advantages,  and 
appurtenances  thereunto  belonging,  or  therewith  usually  used,  leased,  held, 
occupied,  or  enjoyed."  By  his  will,  he  devised  one  house,  and  the 
appurtenances  thereunto  belonging,  to  B.,  and  the  other  to  C,  in  similar 
terms.  During  A/s  ownership  of  both,  the  entrance  from  the  high  road  to 
the  principal  door  of  the  house  afterwards  devised  to  B.,  was  by  a  set«out 
carriage  drive  or  sweep,  entering  from  a  high  road,  passing  immediately  in 
front  of  the  house  afterwards  devised  to  C,  to  B.*s  door,  and  then  return- 
ing round  an  oval  garden  in  front  of  C.*s  house,  but  at  a  greater  distance 
from  it,  to  the  same  point  of  entrance.  B.'s  house  had  a  coach-house  open- 
ing only  into  the  high  road,  and  a  back  entrance  into  the  same.  After  A.'8 
death,  0.  made  a  fence  across  so  much  of  the  carriage  drive  as  passed 
immediately  in  front  of  his  house,  and  across  the  oval  garden,  leaving  the 
further  way  to  B.'s  front  door  by  the  same  carriage  drive  open.  B.  brought 
trespass,  claiming  the  way  as  appurtenant  to  his  house  and  garden :  Held, 
first,  that  the  way,  as  used  in  A.'s  time,  during  the  unity  of  ownership  in 
him,  inmiediately  in  front  of  C.'s  house,  did  not  pass  to  B.  with  the  house 
devised  to  him,  under  the  word  ''appurtenances"  in  A*s  will(l);  and 
secondly,  comme  semble,  that  it  not  pass  as  a  way  of  necessity,  whether  taken 
in  the  strict  sense,  or  as  a  way  without  which  the  most  convenient  and 
reasonable  mode  of  enjoying  every  part  of  B.*8  premises  could  not  be  had 

SembUj  nothing  of  absolute  necessity  to  a  building,  e.g.,  a  gutter  in  alieno 
8olo^  to  carry  off  water,  &c.,  is  extinguished  by  unity  of  ownership. 

Case  for  disturbance  of  a  way.  The  declaration  stated,  that  the 
plaintiffs  were  lawfully  possessed  of  a  certain  messuage  and  garden 
thereunto  belonging,  with  the  appurtenances,  in  right  of  the  said 
Barah,  and  by  reason  thereof  ought  to  have  a  certain  way  from 
and  out  of  the  said  messuage  and  garden  unto  and  into  a  certain 
close  in  the  parish  of  D.,  in  the  county  of  D.,  and  from  and  out  of 
the  same  close  unto  and  into  a  certain  common  highway  leading 
from  the  Exeter  Boad  to  Queen  Street,  in  the  county  aforesaid,  and 
so  back  again  from  the  said  common  highway  unto  and  into  the  said 

(1)  Upon  this  point,  see  Cuthbert  v.  Robimon  (1882)  51  L.  J.  Oh.  288.— J.  Qt.  P. 
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PHBT8BY      close,  and  from  and  out  of  the  same  unto  and  into  the  said  messoi^e 

y  10 ART.  ftnd  garden  of  the  plaintiffs,  for  themselves  and  their  servants,  on 
foot,  and  with  horses  and  carriages,  to  go,  return,  pass,  and  repass, 
every  year,  at  all  times  of  the  year,  at  their  free  will  and  pleasure, 

[  •486  J  "as  to  the  said  messuage  and  garden,  together  with  the  *appur- 
tenances  of  the  plaintiffs  thereto  belonging  and  appertaining;*'  vet 
the  defendant  placed  boards  and  dug  a  ditch  across  the  said  way, 
and  by  so  doing  obstructed  and  stopped  up  the  same;  by  meane 
whereof  the  plaintiffs  were  hindered  from  using  and  enjoying  the 
same.  Pleas,  1.  Not  guilty;  2.  A  depial  of  the  right  of  way,  as  to 
the  messuage  and  garden,  with  the  appurtenances,  of  the  plaintiffs 
belonging  or  appertaining.     Issues  thereon. 

At  the  trial,  at  the  last  Devonshire  Assizes,  before  Erie,  J.,  it 
appeared,  that,  on  9th  April,  1812,  A.  Vicary  the  younger,  being 
seised  in  fee,  bargained,  sold,  and  demised  to  A.  Vicary  the  eider, 
part  of  Long  Close,  in  the  parish  of  Dawlish,  for  500  years.    By 
lease  and  release,  respectively  dated  on  17th  and  18th  December, 
1827,  A.  Vicary  the  younger,  reciting  that  A.  Vicary  the  elder  had 
built  two  houses  on  the   above  piece  of  land,  conveyed  all  the 
remainder  and  reversion  of  and  in  all  the  said  premises  demised  by 
the  said  indenture  of  9th  April,  1812,  to  A.  Vicary  the  elder. 
"  together  with  the  said  messuages  or  dwelling-houses  and  offices 
which  the  said  A.  Vicary  the  elder  had  so  erected  and  built  thereon 
as  aforesaid ;  all  which  said  hereditaments  and  premises  were  then 
in  the  possession  of  the  said  A.  Vicaty  the  elder,  his  tenant  or 
tenants ;  and  all  houses,  ways,  easements,  advantages,  and  appur- 
tenances thereto  belonging,  or  therewith  usually  used,  leased,  held, 
occupied,  or  enjoyed ;  to  hold  the  said  remainder  and  reversion  of 
and  in  the  said  premises,  with  the  appurtenances,  unto  and  to  tlie 
use  of  the  said  A.  Vicary  the  elder,  his  heirs  and  assigns  for  ever/' 
By  will  of  23rd  October,  1827,  A.  Vicary  the  elder  gave,  devised, 
and  bequeathed  all  his  freehold  hereditaments  in  West  Teignmouth. 
Dawlish,  and  elsewhere,  in  the  county  of  Devon,  with  their  respec- 
tive rights,  members,  and  appurtenances,  unto  W.  Tapley  and  his 

[  •ise]  heirs,  to  the  use  of  A.  Vicary  the  younger,  for  life ;  remainder  to 
the  use  of  W.  *Tapley  and  his  heirs  during  the  natural  life  of 
A.  Vicary  the  younger,  in  trust  to  support  the  contingent  remainders ; 
and  from  and  after  the  decease  of  A.  Vicary  the  younger,  as  to,  for. 
and  concerning  all  that  freehold  messuage  or  dwelling-house,  with 
the  garden  in  front  and  on  the  west  side  thereof,  *  and  the  appur- 
tenances  thereunto  belonging,'  situate  and  lying  at  Dawlish  Strand, 
in  the  said  parish  of  Dawlish,  being  the  last  messuage  and  premises 
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which  I  have  erected  there,  and  now  let  out  as  a  lodging-house,  to 
the  use  of  my  grandson,  Bichard  Vicary  (the  defendant),  second  son 
of  the  said  A.  Yicary  the  younger,  his  heirs  and  assigns,  for  ever  ; 
and  as  to,  for,  and  concerning  all  that  other  freehold  messuage  or 
dwelling-house,  lying  on  the  eastern  side  of  the  last-mentioned 
messuage,  together  with  the  garden  in  front  and  on  the  eastern 
side  thereof,  and  the  coach-house,  stable,  curtilage, '  and  the  appur- 
tenances thereto  belonging,'  also  situate  and  lying  at  Dawlish  Strand 
aforesaid,  being  the  first  messuage  and  premises  which  I  erected 
there,  and  now  also  let  out  as  a  lodging-house,  to  the  use  of  my 
granddaughter  Sarah  Yicary,  the  eldest  daughter  of  the  said 
A.  Yicary  the  younger,  her  heirs  and  assigns  for  ever,  provided  she 
should  live  to  attain  the  age  of  twenty-one  years." 

In  July,  1831,  A.  Yicary,  senior,  died.  A.  Yicary  the  younger 
died  on  the  4th  December,  1842.  Sarah  Yicary,  his  eldest  daughter, 
attained  the  age  of  twenty-one  years,  and  in  1848  married  the 
plaintiff.  By  her  marriage  settlement,  executed  before  her  marriage, 
and  dated  11th  March,  1848,  the  premises  last  above  mentioned  were 
conveyed  to  trustees  to  her  sole  and  separate  use.  Till  the  death  of 
A.  Yicary  the  younger,  the  unity  of  ownership  of  both  sets  of  pre- 
mises continued,  and  the  way  now  in  question  was  used  in  common 
by  the  occupiers  of  both  houses,  being  a  hard  carriage  drive,  set  out, 
and  abutting  on  both.  The  plaintiffs'  house  had  a  back  way  into  the 
Exeter  *Boad ;  also  a  coach-house  and  stables,  the  only  access  to  which 
was  from  that  road.    The  following  is  a  plan  of  both  sets  of  premises : 

S. 


Defendant's  hoase. 


Highway  leading  from  Exeter  Road  to  Queen  Street. 


Dotted  line  is  the  fence/&c.,  com- 
plained of. 
a.  The  way  in  dispute. 
by  The  garden. 


e,  FlaintifBi'  entrance  from  fore-court 
and  way  in  dispute. 

d,  Defendant's  ditto. 

e,  Plaintifft'  back  door. 


w. 


PUKTSBT 
ViCABY. 


[  M87  ] 
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Phetbkt  The  way  was  not  claimed  as  a  way  of  necessity  at  the  trial.     The 

YicABT.  learned  Judge  held  that  the  will  must  be  read  with  reference  to  the 
prior  conveyance  of  1812  to  the  testator,  so  as  to  pass  the  right  of 
way  claimed  as  used  with  the  plaintiffs'  house  in  the  testator's  time. 
The  plaintiffs  had  a  verdict,  with  leave  to  the  defendant  to  move  to 
enter  a  nonsuit,  or  verdict  for  the  defendant  on  the  second  issue. 

A  rule  having  been  obtained  to  enter  a  verdict  for  the  defendant 
accordingly, 

Croicder  and  M.  Smith  showed  cause  on  30th  January  : 

No  right  of  way  could  exist  while  A.  Vicary  the  elder  livedy  the 
[  *468  ]  whole  being  his  own  property  (i) .  Then  there  *  was  either  an  implied 
grant  of  this  right  of  way  by  his  will,  or  it  would  pass  as  a  matter 
of  convenience,  if  not  of  absolute  necessity.  First,  there  was  an 
implied  grant  of  this  way  ;  for  it  is  clear,  that  if  a  single  tenement 
is  divided  by  the  owner,  and  certain  ways,  drains,  &c.  are  enjoyed 
to  all  appearance  continuously  and  permanently  with  the  two  tene- 
ments, those  easements  pass  with  it.  The  deed  of  1812,  by  which 
A.  Vicary,  senior,  took  the  fee,  passes  all  ways,  easements,  advan- 
tages, and  appurtenances  to  the  piece  of  land  belonging  or  therewith 
enjoyed. 

(Parke,  B.  :  The  tenement  was  at  that  time  entire.  The  question 
now  is,  what  did  the  testator  mean  to  convey  to  each  devisee  on 
dividing  it  by  his  will ;  and  the  difficulty  is  to  find  in  that  instru- 
ment words  apt  for  effectuating  what  is  likely  to  have  been  his 
intention.) 

No  appurtenances  here  in  fact  existed. 

[They  cited  from  Gale  on  Easements,  pp.  49  and  60  (Chapter  II., 
7th  edition,  pp.  96  et  seq.).'] 

[  489  ]  (Parke,  B.  :  The  treatise  cited  is  a  very  good  one.     Shury  v. 

Pigot  (2)  distinguishes  water-courses  and  ways  of  necessity  from 
other  ways  and  easements,  which  are  extinguished  by  unity  of 
ownership.  If  it  is  necessary  to  the  safety  of  a  house  that  water 
should  flow  down  a  drain,  the  right  of  water-course  through  it  is 
reserved  by  implication  in  every  grant  of  the  house.     Many  other 

[  •490  ]       *case8  recognise  the  distinction  taken  in  Shtu-y  v.  Pigot. 

(1)  Holmea  v.  Ooring,  27  R.  R.  549  166;  .S.  C.  3  Bulstrode,  339;  Jones^ 
(2  Bing.  76 ;  9  B.  Moore,  166).  R.,  145  ;  Noy,  84 ;  Latoh,  163;  some- 

(2)  Most  fully  reported  in  Popham,      times  printed  Shewry  and  Figot. 
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Aldebson,  B.  :  In  that  case,  Doddbidoe,  J.,  puts  the  way  of      Fhetbbt 
necessity  on  the  same  footing  as  a  water-course  or  gutter.     Its      vioary. 
principle  seems  to  be,  that  nothing  of  absolute  necessity  to  the 
tenement  is  extinguished  by  unity  of  ownership  or  possession.) 

Here,  on  the  division  by  the  proprietor  of  the  houses,  he  had  built 
an  approach  or  drive,  common  to  both,  apparent  and  stamped  on 
the  land  ;  is  not  that  drive  permanent,  and  used  with  each  house, 
even  if,  from  the  circumstance  of  there  being  a  door  at  the  back  of 
one  into  a  road,  it  is  not  absolutely  necessary  ? 

(Paekb,  B.  :  That  is  the  question.  Tou  would  argue,  that,  if  it 
is  a  mere  right  of  way,  it  would  not  pass  by  the  will ;  whereas  if  it 
is  such  a  right  of  way  as  you  would  call  permanent,  it  must.) 

The  plaintiff  could  get  in  at  his  back  door,  but  has  a  right  to  the 
reasonable  enjoyment  of  his  house,  and  of  the  front  approach  to  it, 
which  comprises  the  whole  beauty  of  the  Strand  of  Dawlish. 

(Pollock,  C.  B.  :  The  whole  law,  admitted  to  be  such  as  to  drains 
and  water-courses,  turns  on  the  right  to  ''reasonable  enjoyment" 
of  the  house.  Had  the  backway  from  the  plaintiffs'  house  into  the 
road  been  originally  walled  up,  the  front  way  might  still  be  said  to 
be  in  some  sense  not  of  necessity,  for  the  present  entrance  might 
have  been  made  out  of  the  back  wall.) 

In  Palmer  v.  Fletcher  (i),  a  man  had  erected  a  house  on  his  own 

land,  which  he  afterwards  sold  to  one,  and  the  land  adjoining  to 

another,  who  obstructed  tlie  lights  of  the  house  ;  and  it  was  held 

that  he  could  not  do  so,  any  more  than  the  vendor  himself  could, 

who  could  not  derogate  from  his  own  grant,  for  the  lights  were  a 

necessary  part  of  the  house.     In  Nicolas  v.  Chamberlain  (2),  it  is 

held  that  if  one  (having  a  permanent  estate  of  inheritance)  erect  a 

house,  and  build  a  conduit  thereto  in  another  part  of  his  land,  and 

convey  water  by  pipes  to  the  house,  and  afterwards  *sell  the  house       [  *^^^  ] 

'*  with  the  appurtenances,"  excepting  the  land,  or  sell  the  land  to 

another,  reserving  to  himself  the  house,  the  conduit  and  pipes  pass 

with  the  house,  because  necessary  and  quusi  appendant  thereto ; 

and  he  shall  have  liberty  by  law  to  dig  in  the  land  for  mending  the 

pipes,  or  making  them  new,  as  the  case  may  require.     In  London, 

the  front  door  might  be  said  to  be  not  actually  necessary,  where  there 

is  another  entrance  to  the  basement  by  the  area  steps. 

(1)  1  Lev.  122.  (2)  Cro.  Jao.  121. 
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Phktskt         (Aldebson,  B.  :  The  learned  Judge  thought  that  the  will  was  to 
VioART.      ^  construed  with  reference  to  the  conveyance,  as  passing  the  way 

claimed,  not  as  of  necessity,  but  as  used  with  the  house  in  the 

testator's  time  (i). 

Parkb,  B.  :  That  ruling  cannot  be  supported.  The  way  can  only 
pass  by  one  of  two  modes,  viz.  either  under  the  word  "appur- 
tenances '*  in  the  will,  or  as  of  necessity.  A  right  of  way  to  one  of 
two  houses,  though  of  necessity,  may  be  extinguished  by  unity  of 
ownership  or  possession,  though,  when  either  house  is  re-granted 
singly,  it  would  pass  by  implication  as  necessarily  incident  to  that 
grant  (2). 

Platt,  B.  :  The  drive  round  the  middle  garden  to  the  plaintiSs' 
door  and  back  into  the  road  remains  open.) 

In  Morris  v.  Edgington{2)^  Mansfibld,  Ch.  J.,  intimates  that  that 
may  be  a  "  necessary  "  way,  \nthout  which  the  most  convenient 
and  reasonable  mode  of  enjoying  the  premises  could  not  be  had. 
After  illustrating  the  particular  case,  he  concludes  by  saying,  that 
the  decision  of  the  Court  does  not  at  all  break  in  on  the  cases 
in  which  it  is  held  that  easements  are  extinguished  by  unity  of 
possession. 

[  •492]  (Parke,  B.  :  The  words  **  therewith  used  "  are  generally  ♦intro- 

duced to  comprehend  easements,  if  any  exist,  viz.  where  there  are 
no  appurtenances  legally  so  called.  Batley,  B.,  in  Barlow  v. 
Rhodes  (4),  says  that  in  Morris  v.  Edgington  it  was  not  requisite  to 
ascertain  the  sense  of  the  word  ''  appertaining,"  for  there  was  no 
other  mode  of  getting  at  the  tap-room  but  by  one  of  the  ways 
claimed  ;  and  all  that  the  Court  decided  was,  that  there  being  two 
ways,  each  of  necessity,  the  party  was  entitled  to  that  which  was 
most  convenient  to  the  party  requiring  it. 

Aldbrson,  B.  :  Convenience  must  be  secundum  siibjectam  materiem. 
A  carriage  from  the  plaintiffs'  coach-house  could  not  approach  the 
principal  parts  of  their  house  by  the  back  entrance ;  and  to  be 

(1)  See  Clements  v.  Lambert,  9  R.  B.  R  R.  880,  n, ;  5  Tyr.  812.  n. ;  3  Tyr. 
749  (1   Taunt.   295;    confirmed  in  3      282;  2  Tyr.  156. 

Taunt.  31).  (3)  12  R.  R.  579  (3  Taunt  24,  311; 

(2)  See  Year  Book,  11  Hen.  VII.  25;  considered  and  explained  per  Cub. 
cited  Popham,  167,  and  fulh'  stated,  Barlow  v.  Rhodes,  38  R  B.  653  (1  Cr. 
Gale   &   Whatley,  55;    also   authori-  &M. -^39;  3  Tyr.  280). 

ties  collected,   1  Bos.  &  P.  374,  «.  (4  (4)  38  B.  B,653  (3  Tyr.  286,  287). 
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obliged  to  go  to  it  by  the  stables  or  kitchen  at  all  times  woald      Phbtbict 
injure  its  value.)  Vioart. 

This  \9&y  was  not  such  as  existed  only  in  contemplation  of  law, 
but  was  permanently  impressed  on  the  land  before  the  single 
ownership  of  the  houses  concluded,  and  therefore  continues  and 
passes  with  each.  Drains  and  windows  are  equally  cases  of  ease- 
ments, but  have  no  more  character  of  perpetuity,  than  this  way. 
Canham  v.  Fish  (i)  was  an  action  for  diverting  a  water-course  which 
arose  at  a  spring  in  Broomhill,  a  close  above  the  plaintiff's  garden, 
and  in  its  course  through  it  was  used  by  the  plaintiff.  Both 
Broomhill  and  the  garden  were  in  the  same  hands  till  1811.  Lord 
Ltndhubst,  G.  B.,  says :  **  The  plaintiff  has  had  possession  since 
1811  of  the  land  over  which  this  water  flowed.  That  possession 
imports  a  fee  in  the  plaintiff,  which  could  only  pass  by  grant. 
That  grant,  though  silent  as  to  the  water  which  flowed  over  the 
land,  would  pass  it ;  though  the  reverse  may  be  the  case  where  the 
water  running  over  another  man's  land  is  granted.  Then  because 
the  conveyance  of  the  garden  is  not  produced,  can  we  presume  it  to 
have  contained  an  exception  of  the  *  water  ?  "  As  to  the  meaning  [  *^^^  1 
of  "  appurtenances,"  this  case  resembles  James  v.  Plant  (2),  where 
that  word,  occurring  in  a  deed,  was  held  not  to  be  confined  to  that 
which  is  in  legal  strictness  an  appurtenant,  such  as  an  easement, 
the  enjoyment  whereof  has  never  been  interrupted  by  unity  of 
possession,  or  extinguished  by  unity  of  ownership ;  but  was  held  to 
let  in  and  comprehend  a  right  of  way  which  had  been  **  usually 
held,  used,  occupied,  or  enjoyed,"  with  the  particular  tenement  as 
before  expressed  in  the  operative  part  of  the  deed  itself,  i.e.  the 
very  way  in  dispute. 

(Pabkb,  B.  :  In  the  Exchequer  Chamber,  the  word  was  held  to 
pass  a  road  leading  from  one  tenement  to  another,  but  not  over  the 
grantor's  whole  ground. 

PoLLOOK,  C.  B.,  mentioned  Osborne  v.  Wise  (8).) 

The  terms  used  in  a  will  are  in  general  to  be  taken  in  their 
popular  sense ;  and  the  testator's  intention  must  be  gathered  from 
his  position  as  to  the  adjacent  property. 

(1)  37  E.  R.  655  (2  Tyr.  155  ;  2  Or.  cases  collected,  Cholmonddey  v.  Clinton^ 
&  J.  126).  21  B.  K.  419  (2  B.  &  Aid.  637). 

(2)  43  B.  E.  465  (4  Ad.  &  El.  749,  (3)  48  B.  B.  846  (7  Car.  &  P.  761). 
765;  8.  C.oB.&  Ad.  797);;   and  see 
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Phktbkt  (Parkb,  B.»  mentioned  Dand  v.  Kingscote  (i).) 

r. 
ViOAET. 

Butt  and  MerivdU  were  now  heard  in  support  of  the  rule : 

The  way  in  issae  on  the  pleadings,  and  claimed  at  the  trial,  was 
a  way  appurtenant  to  the  plaintiffs'  house  and  garden. 

(Pabke,  B.  :  If  it  passed  as  a  way  of  necessity,  the  declaration  is 
good.) 

When  the  two  houses  passed  from  the  hands  of  one  person  into 
those  of  two,  it  became  important  to  the  defendant  that  carriages 
should  not  pass  close  to  his  front  windows  on  their  way  to  the 
plaintiffs'  front  door.  The  defendant  therefore  stopped  that  way, 
leaving  the  other  way  to  the  plaintiffs'  front  door  as  before,  with 
room  to  turn  a  carriage  there,  and  return  by  the  same  way  to 
the  entrance  common  to  both  from  the  high  road.  The  French 
law  *  *  distinguishes  between  apparent  and  non-apparent 
[  *^d^  ]  ^servitudes,  the  former  being  doors,  windows,  water-courses,  &c., 
viz.,  matters  absolutely  necessary  to  the  use  of  a  house,  as  dis- 
tinguished from  ordinary  rights  of  way,  not  of  that  absolute  neces- 
sity. That  corresponds  with  Shury  v.  Pigot(2).  But  this  is  in 
fact  a  question  of  construction  of  the  will,  and  the  effect  of  the 
documents  proved  at  the  trial, — not  what  the  testator  intended  in 
the  popular  sense  of  the  word.  Nothing  can  pass  by  the  devise  of 
this  house  with  the  appurtenances  which  is  not  appurtenant.  A 
way  of  necessity  is  a  right  of  easement  of  necessity,  and  should  not 
be  confounded  with  cases  turning  on  the  construction  of  the  words 
"  appurtenances,"  or  "  ways  used  therewith,"  which  latter  words, 
if  used  in  this  will,  would  have  disposed  of  this  case. 

(Pabks,  B.  :  It  is  impossible  to  call  this  an  appurtenant  way, 
unless  that  word  when  used  in  a  will  has  a  different  sense  from 
that  applicable  to  it  in  a  deed.) 

WhaUey  v.  Tompson  (3)  is  a  leading  case  on  this  subject.  There 
A.,  being  seised  in  fee  of  two  adjoining  closes,  B.  and  C,  over  the 
former  of  which,  B.,  a  way  had  been  immemorially  used  to  the 
latter,  C,  devised  both  to  D.  with  the  ''appurtenances,"  and  it  was 
held  that  the  old  right  of  way  over  B.  to  C.  was  extinguished  by 

(1)  66  E.  R.  660  (6  M.  &  W.  174).  (3)  4  B.  R  826  (1  Boa.  ft  P.  371). 

(2)  Popham,  166;  ante,  p.  586,  n.(2). 
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the  unity  of  Beisin  in  the  devisee,  and  that  no  such  new  right  was      phbtabt 
created  under  the  word  "  appurtenances."  Vioart. 

(Pabkb,  B.  :  I  find  no  authority  to  show  that ''  appurtenances," 
in  a  will,  has  a  different  meaning  from  that  term  in  a  deed.  The 
only  question  here  is,  whether  this  nearer  and  more  convenient 
way  for  a  carriage  to  come  to  the  plaintiffs'  front  door  is  a  way  of 
necessity.  Now,  if  a  carriage-way  of  necessity  passes  in  this  case, 
it  must  be  the  nearest  way  from  the  highway,  viz.  along  the  fi'ont 
windows.  A  direct  way  from  the  high  road  to  the  inner  house, 
viz.  the  plaintiffs',  would  have  been  no  inconvenience  to  either.) 

The  point  as  to  its  being  a  way  of  necessity,  either  absolutely,  or 
as  a  matter  of  convenience,  was  first  taken  in  the  argument 
^against  this  rule.  [  *495  ] 

(AxDBRsoN,  B. :  That  would  be  a  ground  for  a  new  trial. 

Parkb,  B.  :  Is  the  way  contended  for  by  the  plaintiffs  to  be 
construed  as  of  absolute  necessity  for  access  to  property  in  its 
strict  sense,  as  in  the  older  cases,  or  as  necessary  to  the  convenient 
enjoyment  of  his  dwelling-house,  with  reference  to  its  condition  at 
the  time  the  testator  had  the  user  of  it,  as  put  in  Morris  v. 
Edgington{i)f  by  Sir  James  Mansfibld,  who  says  ''it  would  not 
be  a  great  stretch  to  eall  that  a  necessary  way,  without  which  the 
most  convenient  and  reasonable  mode  of  enjoying  the  premises 
could  not  be  had  "  ?  One  or  other  of  the  ways  there  in  question 
was  essential  to  the  use  of  the  house,  and  the  Court  ruled  that 
the  most  convenient  of  them  was  that  way  of  necessity  to  which 
the  party  was  entitled.  That  decision  is  confirmed  in  Barlow  v. 
Rhodes  (2),  which  shows  that  the  way  asserted  in  Morris  v.  Edgington 
might  be  so  claimed  as  a  way  of  necessity.) 

Such  a  way  of  necessity  passes  as  is  wanted  for  the  use  of  the 
dwelling-house. 

(Aldbrson,  B.  :  Had  this  been  not  a  dwelling-house,  but  a  field 
used  for  tillage,  the  way  which  would  pass  must  be  such  as  would 
enable  the  owner  to  use  the  field  in  every  possible  way,  e.g.  to  get 
wagons,  &c.  in.     Then,  in  this  case  of  a  dwelling-house,  must  not 

(1)  12  B.  R  679  (3  Taunt.  31).  (2)  38  B.  B.  653  (3  Tyr.  280).    See 

the  judgment  of  Baylby,  B. 
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PHKT8BY     the  way  be  such  as  would  enable  him  to  get  conveniently  to  every 
VioAEv.      part  of  it  ?) 

Supposing  this  a  field,  the  one  convenient  wagon  way  into  it  would 
be  the  road  implied  by  law,  bat  there  would  be  no  other  road  over 
the  whole  of  it  (i).  Here  the  back  way  to  the  plaintiffs'  house  from 
the  Exeter  Boad  prevents  the  way  claimed  from  being  one  of 
necessity. 

(BoLFE,  B. :  A  way  of  necessity  means  a  convenient  way  to  the 
close,  not  to  the  house  as  here  claimed. 

Hinchliffv.  Earl  of  Kinnovl  (a)  supports  that  view. 

[  *^M  ]  (AxDBBSON,  B. :  A  way  of  necessity  does  not  necessarily  *me&n 

the  most  convenient  way  that  could  by  possibility  exist.  The 
way  claimed  here  would  prevent  the  plaintiff  or  defendant  from 
adding  to  their  houses  in  front.) 

A  way  from  the  high  road  to  the  plaintiffs'  front  door  still  remains, 
though  a  little  longer  than  that  claimed.  If  a  way  of  necessity 
accrues  at  the  close,  though  not  at  a  particular  place  in  it  which 
may  be  most  convenient  to  the  occupier,  that  is  sufficient,  and  ite 
convenience  is  immaterial. 

Parke,  B.  : 

The  only  thing  that  would  pass  by  the  word  ''  appurtenances," 
as  used  in  this  will,  would  be  a  way  of  necessity.  That,  however, 
would  not  be  itself  a  continuous  or  permanent  easement,  but  one 
to  be  exercised  from  time  to  time  while  the  necessity  continued  to 
occur.  There  seems  slight  if  any  ground  for  holding  this  to 
be  such. 

Alderson,  B.  : 

There  may  be  a  question  whether,  instead  of  ordering  the  entry 
of  a  verdict  for  the  defendant,  or  of  a  nonsuit,  according  to  the 
leave  given  at  the  trial,  we  should  grant  a  new  trial,  to  try  whether 
the  way  claimed  was  necessary  to  the  convenient  occupation  of  the 
plaintiffs'  house. 

(1)  See  Jamea  v.  Plant,  cited  ante,  (2)  50  B.  B.  579  (5  Bing.  N.  C.  1). 

p.  589. 
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The  plaintiffs*  coansel  consented  to  a  rale  being  made  absolute 
for  a  nonsuit,  the  defendant  undertaking  to  grant  a  right  of  way  to 
the  plaintiffs,  to  be  set  out  at  their  expense  between  certain  points, 
to  be  marked  on  the  plan  by  one  of  the  learned  Barons,  no  other 
action  to  be  brought  for  the  trespass  sued  for  in  this  case. 

Rtde  acayrdingly. 


Phstbbt 

ViOABT. 


DOE  D.  WELSH  AND  Others  v.  LANGFIELD. 

(16  Meeson  &  Welsby,  497—516.) 

An  award,  allotting  land  under  an  Inolosure  Act,  coupled  with  the  terms 
of  the  original  claim  to  such  allotment,  is  admissible  in  evidence  to  show 
that  the  claimant's  interest  in  the  lands  in  respect  of  the  possession  of  which 
he  claimed  the  allotment  was  less  than  the  fee. 

The  determination  of  a  copyhold  interest  may  be  shown  without  pro- 
ducing the  copy  of  court-roll.  Thus,  a  declaration  by  the  party  in 
possession,  that  his  interest  was  less  than  a  fee,  e.j/.,  for  his  own  life 
only,  v'ould  be  primary  evidence  that  it  ceased  to  exist  at  his  death. 
SecuSj  where  he  declared  that  he  held  '*for  life  interest,"  that  statement 
being  consistent  with  one  or  more  life  interests  coming  into  existence  at 
his  death. 

By  an  Inclosure  Act,  the  expenses  attending  the  inclosure  were  to  be 
raised  by  sale  of  part  of  the  commonable  lands,  the  balance,  if  any,  of  the 
proceeds  to  be  repaid  to  the  landowners.  Accordingly,  sales  were  made, 
and  the  surplus  proceeds  divided  among  the  landowners  according  to  a 
"return  rate,"  divided  into  two  proportions,  one  calculated  according  to 
the  **  possessioners' "  interest  for  life  or  years,  the  other  the  reversioners' 
proportion,  calculated  according  to  the  time  likely  to  elapse  before  their 
interest  accrued  into  possession.  A  landowner  in  possession,  aged  sevent}% 
received  a  sum  calculated  on  the  assumption  that  his  estate  was  held  for 
his  life ;  but  it  did  not  appear  that  the  party  had  any  knowledge  of  the 
paper  containing  the  rate,  or  of  the  data  by  which  the  sum  he  had  received 
was  fixed :  Held,  that  the  return  rate  was  not  evidence  to  cut  down  his 
interest  to  less  than  a  fee. 

By  an  Inclosure  Act,  claims  to  allotments  were  to  be  made  in 
writing,  and  sent  to  the  Commissioners.  The  claims  made  were  entered 
by  their  clerk  in  a  book,  though  not  required  by  the  Act  to  be  so  kept 
The  claims  allowed  by  the  Commissioners  were  marked  in  the  book 
*'  allowed,"  and  attested  by  their  initials  affixed  thereto.  The  entries 
were  made  in  the  course  of  business,  and  at  the  time  they  purported 
to  bear  date.  Semhle,  they  were  admissible  in  evidence,  on  proof  of  the 
clerk's  death,  and  of  a  negative  search  for  the  original  claims  in  the  proper 
repository. 

A  declaration  by  a  possessor  of  land,  that  he  held  **  for  life  interest," 
does  not  necessarily  admit  that  the  right  of  possession  would,  immediately 
at  his  death,  accrue  to  the  reversioner,  for  one  or  more  other  life  interests 
might  exist  consistently  with  the  words  used.  The  expression  being  merely 
ambiguous,  would,  if  relied  on  for  plaintiffs  in  ejectment,  so  far  justify  the 
Judge  in  nonsuiting,  that  no  new  trial  would  be  granted ;  for,  the  burden 
of  affirmative  proof  of  titie  being  on  them,  they  adduced  no  evidence  having 
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Dos  d.  a  preponderance  either  way,  so  as  to  make  it  necessary  to  leave  it  to  the 

WBL0H  jun\ 

L.AifoviKf.D  Where  evidence  tefnding  to  establish  a  point  already  supported  by  more 

direct  proof  is  improperly  rejected,  the  Court  will  not  grant  a  new  trial  on 

that  ground,  if  they  see  that  the  case  would  not  have  been  advanced  further 

by  admitting  the  particular  piece  of  evidence. 

Ejectment  for  copyhold  premises  in  Long  Sutton,  in  the  county 
of  Somerset.  At  the  trial,  before  Piatt,  B.,  at  the  last  Assises  for 
that  county,  it  appeared  from  the  evidence  adduced  on  behalf  of 
the  lessors  of  the  plaintiff,  that  for  many  years  before  1797,  and 
from  that  date  till  his  death  in  1828,  one  Sylvester  Langfield  had 
been  in  possession  of  the  premises  in  question,  which  had  formerly 
been  called  "Late  Bantou's,"  or  *' Baunton's."  The  defendants 
[  •498  ]  were  his  widow  and  daughter-in-law,  and  had  been  *in  possession 
ever  since.  In  1797,  B.  Lewis  was  seised  in  fee  of  the  manor  of 
Sutton  Bourne,  otherwise  Sutton  St.  Gleers,  or  Long  Satton,  and 
early  in  1807  sold  the  whole  manor  to  T.  King,  who,  before  the 
conveyance  was  made,  agreed  to  sell  part  to  John  Carter.  Accord- 
ingly, by  lease  and  release  of  16th  and  17th  April,  1807,  between 
B.  Lewis  of  the  first  part,  T.  King  of  the  second  part,  J.  Carter  of 
the  third  part,  and  Bobert  Welsh  of  the  fourth  part,  Lewis  and 
King  conveyed  to  Carter,  and  to  Welsh  as  his  trustee  in  fee  (among 
other  hereditaments  in  Long  Sutton),  the  property  held  by  S.  Lang- 
field,  by  the  same  description  as  in  Carter's  subsequent  mortgage  to 
Lovell,  the  ultimate  limitation  being  to  the  heirs  and  assigns  of 
Garter  for  ever,  nevertheless  as  to  the  estate  and  inheritance  of 
Welsh,  in  trust  for  Carter,  his  heirs  and  assigns  for  ever.  Upon 
this  conveyance  Carter  assumed  to  be  seised  in  fee  of  the  reversion 
of  various  small  houses  and  lands  in  Long  Sutton,  including  those 
then  possessed  by  S.  Langfield,  and  was  possessed  of  other  lands 
there.  On  21st  December,  1807,  Carter  mortgaged  the  above- 
mentioned  reversion,  and  the  other  premises,  for  2,000  years  to 
G.  Lovell,  to  secure  8,000Z.,  reciting  the  parcels,  and  stating  them 
as  having  been  from  time  to  time  granted,  by  copy  of  court  roll,  by 
the  lord  or  lady  for  the  time  being  of  the  manor  of  Sutton  Bourne, 
otherwise  Sutton  St.  Cleers,  in  the  county  of  Somerset,  and  then 
severklly  held  by  copyhold  or  customary  tenants  of  the  said  manor. 
Various  court  rolls  were  scheduled  in  the  deed,  beginning  with 
14  Car.  IL,  but  they  were  not  produced  in  evidence.  By  indenture 
of  1st  August,  1814,  Lovell  transferred  the  mortgage  to  B.  Welsh, 
who  paid  him  the  8,0002.,  and  got  into  possession  of  so  much  as 
Garter  had  been  possessed  of.    At  B.  Welsh's  death,  in  1843,  he 


VOL.  Lxxni.]  1847.     EX.     16  MEE.  &  W.  498— 500-  595 

devised  all  his  estate  to  Mary  Welsh,  who  disclaimed,  and  letters       Dob  d. 

Wbi  ah 

of  administration  with    the  will  annexed  were  granted  on   2nd  «. 

December,  1844,  to  William  Inman  Welsh,  one  of  the  lessors  of    ^^^'^^d- 
the  plaintiff. 

On  80th  September,  1814,  an  award  was  made  by  the  Com-  [  ^^^  ] 
missioners  acting  under  an  Act  for  inclosing  certain  lands  in  Long 
Sutton.  At  this  time  Sylvester  Langfield  was  in  possession  of  an 
ancient  dwelling-house,  garden,  and  orchard,  then  called  Langfield's, 
with  five  old  inclosures,  all  in  Long  Sutton.  He  also  claimed  eleven 
pieces  of  commonable  land  there,  which  he  gave  up  on  receiving 
five  acres  in  Bidgway,  and  three  acres  in  Westmead,  under  the 
award,  in  lieu  of  them.  The  person  who  had  been  surveyor  to  the 
Commissioners  produced  S.  Langfield's  claim  under  the  Long  Sutton 
award,  as  follows : 

"  Long  Sutton. 

"  Copyhold  lands,  late  Lewis's,  held  now  under  John  Carter,  by 
Sylvester  Langfield. 

"Windmill  Field. 

"  1  acre,  in  Honey  Clays." 

(Here  followed  eight  other  claims  of  lands  in  various  fields, — 
in  all  11^  acres,  by  Sylvester  Langfield ;  signed  by  him.) 

*'  Mr.  Langfield  wishes  to  have  an  allotment  in  Crowds." 

Indorsed :  "  Long  Sutton  Inclosure,  Sylvester  Langfield's  claim, 
22nd  June,  1810." 

"  Copyhold  under  John  Carter. 

By  that  award,  the  Commissioner  thus  awarded  under  the  title, 
**  Allotments  to  John  Carter  and  his  tenants  : 

"  Allotments  to  Sylvester  Langfield     \   And  I  the  said  Commis- 
No.  388.  and  •     sioner,  by  virtue  of  the 

6    0    0  John  Carter.  )     power  and    authority 

aforesaid,  have  set  out,  allotted,  and  awarded,  and  by  these  presents 
do  set  out,  Ac,  unto  and  for  Sylvester  Langfield  as  copyholder,  and 
John  Carter  as  reversioner,  all  that  allotment  of  arable  land  situate 
at  Bidgway,"  &c.,  (describing  that  allotment  and  *another  allotment  [  •600  ] 
of  meadow  (at  Westmead);  adding,  that  the  said  two  allotments 
were  in  the  judgment  of  the  Commissioner,  and  should  be  taken  to 
be,  a  just  and  full  compensation  and  satisfaction  to  them,  the  said 
Sylvester  Langfield  and  John  Carter,  of  and  for  all  and  singular 
such  parts  of  their  copyhold  tenement  as  consisted  of  commonable 
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Dob  d.        lands,  common  rights,  &c.,  over  the  open  and  commonable  lands  by 
V.  the  Act  directed  to  be  divided  and  inclosed). 

Lan&fibld.  rpjjg  lessors  of  the  plaintiff  tendered  an  examined  copy  of  this 
award  in  evidence,  to  show  that  S.  Langfield  held  the  properties  in 
respect  of  which  the  allotments  were  made  under  Carter;  and  that, 
at  the  determination  of  S.  Langfield's  interest,  they  became  the 
property  of  Carter's  assigns.  The  defendants'  counsel  objected  that 
the  award  of  the  Commissioners  was  res  inter  alios  acta^  so  far  as  it 
declared  the  title  of  either  Carter  or  S.  Langfield;  and  that,  if 
admissible  at  all,  all  it  proved  was  the  allotment  in  fact,  without 
showing  what  term  or  interest  S.  Langfield  took  as  copyholder. 
The  award  was  received  in  evidence. 

By  sect.  15  of  the  Long  Sutton  Inclosure  Act,  it  was  enacted,  that 
all  the  expenses  incident  to  the  obtaining  the  Act,  and  of  surveying, 
valuing,  dividing,  and  allotting,  &c.,  the' lands,  should  be  paid  in 
such  shares,  parts,  &c.,  as  the  Commissioner  should  direct;  and 
that  the  same  should  be  raised  by  a  sale  or  sales  of  such  part  of  Hie 
commonable  lands,  <&c.,  as  the  Commissioner  should  think  proper. 
Sect.  37  of  41  Geo.  III.  c.  109,  (General  Inclosure  Act),  after  pro- 
viding that  all  monies  to  the  amount  of  50Z.  should  be  paid  to  some 
banker,  and  not  be  issued  without  an  order  of  the  Commissioners, 
enacts,  that  the  balance,  if  any,  upon  the  final  settlement  of  accounts 
shall  be  immediately  repaid  to  the  landowners  in  proportion  to  the 
sums  respectively  paid  by  them.  Accordingly,  the  money  requisite 
for  the  inclosure  in  Long  Sutton  was  raised  by  selling  part  of  the 

[  *60i  ]  commonable  land  there;  so  that  each  landholder,  instead  of  ^paying 
his  share  of  the  expense  in  cash,  received  a  less  allotment  of  land, 
and  a  rateable  proportion  of  the  surplus  proceeds  of  the  land  sold, 
under  a  ''return  rate,"  so  called,  which,  so  far  as  related  to  3. 
Langfield,  was  as  follows : 


"Long  Sutton  Inclosure."     A  Return  Rate  op  Surplus  Monies. 


Proprietors. 


Leaseholds : 
Langfield, 
Hylvester. 

70 
(In  red  ink.) 


Names  of 
Estate, 


Value  of 
aUotable 
Arable 

Land  and 

Meadow 

in 

Common. 


Carter. 


Value 

ofSedg. 

moor 

Land. 


Poesession, 


£    s.    d. 
6  10     6 


Beveraion. 


£    s.   d, 
19    0    0 


Total  of 
Monies  to 
be  re- 
turned. 


£    «,    d. 
6  10     6 


Posses- 

sionera' 

Propoi^ 

tion. 


£    $.    d. 
I  11     6 


BeTer^ 


Propor- 
tion. 


£    «.    d. 
4  19     0 
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The  surveyor  of  the  Commissionerfi  produced  the  above  return        doe  d. 

Wblbh 
rate,  made  by  their  order,  and  proved  that  the  sum  ordered  by  it  to  «. 

be  returned  to  S.  Langfield  was  11.  lis.  6d.,  and  to  Carter,  as  i-^''*""*- 
reversioner  of  the  same  property,  was  4Z.  19«.  Langfield's  IZ.  11«.  6d. 
was  there  calculated  on  his  age  of  seventy,  under  a  4-per-cent.  table, 
treating  his  property  as  lifehold.  The  parish  clerk  proved  his  dis- 
tribution of  600Z.,  the  surplus  money,  according  to  the  entries  in 
the  return-rate,  and  the  payment  to  Langfield  of  IZ.  11^.  6i.,  and  to 
Garter  of  42.  Ids.  He  produced  the  following  receipt  given  him  by 
8.  Langfield : 

"  Long  Sutton,  Sept,  22,  1816. 

''  Received  of  the  Commissioner  of  the  Long  Sutton  Inclosure 
the  sum  of  12.  Il8.  6d.,  being  my  proportion  of  the  surplus  monies 
collected  under  the  said  Inclosure  Act. 

'*  (11.  11«.  6d.)  **  Sylvester  Langfield  *'(i). 

S.  Langfield's  age  was  not  shown  to  be  seventy  at  this  time,  nor       [  M)i  ] 
did  it  appear  that  he  was  shown  to  the  Commissioner  to  be  tenant 
for  life  or  reversioner. 

The  counsel  for  the  defendants  having  objected  to  the  admission 
of  the  "return-rate**  in  evidence,  as  res  inter  alios  acta,  it  was 
answered  for  the  plaintiff,  that  S.  Langfield,  by  having  taken  a 
pecuniary  benefit  under  it,  had  in  truth  adopted  it,  and  so  admitted 
that  he  had  only  a  life  interest  in  the  property  of  which  he  was  in 
possession,  and  of  which,  but  for  that  admission,  the  law  would 
presume  him  to  have  been  seised  in  fee  (2).  That  act  amounted  to 
a  declaration  by  him,  which,  being  in  derogation  of  his  own  interest, 
was  therefore  admissible  for  the  lessors  of  the  plaintiff. 

The  learned  Baron  thought  that  it  should  have  been  proved  that 
the  witnesses  who  had  been  called  had  explained  to  S.  Langfield 
the  assumption  upon  which  the  sum  returned  to  him  had  been 
ascertained,  viz.  that  he  was  merely  tenant  for  life,  and  rejected 
all  the  evidence  offered  respecting  the  return-rate,  except  the 
payment  and  receipt. 

(1)  Carter's  receipt  was  in  fact  as  collected  under  the  said  inclosure,  as 
follows,  but  was  not  in  evidence :  reversioner  of  several  estates  in  the 

-LONOSUTTON,  Oct.  19,  1815.  P^«^  ^'  ^^"«  ^^^^'^• 

-  Eeceived  of  the  Commissioner  of  (Signed)      -  John  Carter." 

the  Long  Sutton  Inclosure,  the  sum  of  (2)  See  Jayne  v.  7 Vice,  Id  R.  R.  518 

five  pounds  and  ten  .shillings,  being  (5  Taunt.  326). 
my  proportion  of  the  surplus  monies 
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Dob  d.  The  claim  of  the  lessors  of  the  plaintiff  was  then  rested  on  pro- 

\  ceedings  under  a  private  Act  of  Parliament,  passed  for  inclosing 

I.AHOFIBLD.  lands  at  Eingsmoor,  comity  of  Somerset,  which  passed  in  1797. 
By  section  15,  for  preventing  minecessary  delays  in  the  execution 
of  the  Act,  and  determining  all  differences  and  disputes  that  might 
arise  concerning  any  claim  or  claims  which  should  be  made  of  any 
right  or  rights  of  common,  or  otherwise  in  or  upon  the  said  lands  or 
grounds,  by  the  Act  intended  to  be  divided,  and  allotted,  or  exchanged, 
or  any  part  thereof ;  it  was  enacted,  that  all  persons  having  any 
claim  which  might  affect  such  boundaries,  or  any  of  them,  and  also 
all  persons  claiming  any  rights  of  common,  leasowes,  or  rights  of 
pasturage,  in,  over,  and  upon  the  said  lands  and  grounds  thereby 
[^603]  intended  to  be  divided  and  exchanged  *or  allotted,  or  any  part 
thereof,  should  lay  their  respective  claims  in  writing  before  the  said 
Commissioners,  at  their  first  or  second  meeting,  to  be  held  in  pur- 
suance of  this  Act ;  and  if  such  claims,  or  any  of  them,  should  at 
the  first,  second,  or  third  meeting  of  the  said  Commissioners  be 
objected  to  by  any  person  or  persons  interested  in  the  division, 
exchange,  or  allotments  thereby  authorised,  "it  shall  and  may  be 
lawful  for  the  said  Commissioners,  and  they  are  hereby  required,  to 
appoint  a  day  or  days  to  hear  the  said  claims  and  objections,  and 
by  writing  under  their  hands  to  summon  before  them,  and  also  to 
examine  any  witness  or  witnesses  on  oath  touching  such  claims  and 
objections  respectively,  which  oath  the  said  Commissionei^,  or  any 
of  them,  are  or  is  hereby  empowered  to  administer,  and  to  hear, 
adjudge,  and  determine  such  claims  so  objected  to  respectively." 
The  Act  then  provided  a  reference  to  arbitration,  in  case  any  parties 
were  dissatisfied  with  the  Commissioners'  determination ;  and  then 
enacted,  that  **  all  claims  which  shall  not  at  the  first,  second,  or 
third  meeting  of  the  said  Commissioners  be  objected  to  as  aforesaid, 
shall  be  allowed  and  be  final  and  conclusive,  and  that  no  claim 
shall  be  received  after  such  first  or  second  meeting.*'  It  then  went 
on  to  provide,  th^t  in  case  parties  should  be  dissatisfied  with  the 
Commissioners'  determination,  and  should  not  consent  to  refer,  dsc, 
they  might  proceed  to  trial  at  the  Somerset  Assizes  in  a  feigned 
action,  ''  between  the  party  or  parties  so  claiming  such  right  of 
common  on  the  one  part,  and  the  persons  having  right  of  common 
thereon,  and  objecting  to  such  claims,  or  any  of  them,  on  the  other 
part ;  and  the  verdict  in  such  action  shall  be  final  and  conclusive, 
and  thereupon  the  Commissioners  shall  allow  or  disallow  such  claim 
or  claims,  according  to  the  event  of  such  verdict." 
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The  18th  section  contemplated  the  necessity  for  a  strict  invest!-       Dob  d. 
gation  at  the  time  of  all  the  claims  made  upon  Kingsmoor,  by  giving  ^, 

the  Commissioners  power  to  appoint  *a  general  objector  to  all  claims  ^^^^^^^^^' 
made  thereon,  and  to  appoint  a  day  or  days  to  hear  such  claims  and 
objections,  and  to  summon  and  examine  witnesses  on  oath,  and  to 
hear,  adjudge,  and  determine  such  claims  ;  and  in  case  any  parties 
were  dissatisfied  with  the  Commissioners'  determination,  then  that 
it  should  be  referred  to  arbitration,  or  that  a  feigned  action  should 
be  tried,  the  verdict  in  which  was  to  be  conclusive,  and  the 
Commissioners  were  to  allow  or  disallow  the  claims  accordingly, 
precisely  as  provided  in  the  16th  section  of  the  Act,  before  stated. 

Section  27  then  required  the  Commissioners,  after  setting  out  the 
allotment  in  lieu  of  soil  in  the  said  moor  called  Eingsmoor,  and 
subject  to  such  sale  or  sales  as  might  be  made  for  defraying  the 
expenses  of  passing  and  executing  the  Act  as  therein  mentioned, 
to  set  out  and  allot  all  the  residue  and  remainder  of  the  said  moor 
called  Eingsmoor,  and  all  other  the  said  commonable  and  waste 
land,  unto,  for,  and  amongst  all  and  every  person  and  persons 
having  been  allowed  right  of  common  thereon  respectively  within 
the  meaning  of  this  Act,  in  respect  of  their  several  tenements, 
without  any  regard  to  the  value  or  extent  of  such  tenements,  it 
being  the  intention  of  the  Act  that  every  such  tenement  should  have 
an  equal  allotment  in  the  said  moor,  having  regard,  nevertheless, 
to  the  quality,  quantity,  situation,  and  conveniency  of  the  same 
allotments  respectively  ;  and  that  the  allotment  or  allotments  to  be 
made  in  respect  of  the  tenements  situate  in  the  parish  of  Long  Sutton, 
should  be  contiguous  (or  as  near  thereto  as  possible)  to  the  said 
parish  as  the  general  convenience  will  admit  of. 

The  survivor  of  one  of  two  clerks  to  the  Commissioners  under  the 
Eingsmoor  Act  produced  the  inclosure  award,  and  that  portion  of 
it  allotting  portions  of  land  to  S.  Langfield  and  B.  Lewis  was  read. 
One  of  the  allotments  made  under  the  Eingsmoor  Act  was  awarded 
in  these  terms  :  ''  Unto  and  for  the  said  B.  Lewis,  and  S.  Langfield, 
his  ^lessee,  in  respect  of  a  tenement  called  '  Late  Baunton's ; '  all  [  *505  ] 
that  allotment  or  parcel  of  land,  situate  in  and  parcel  of  Eingsmoor 
aforesaid,  numbered  83  on  the  plan  C,  containing  8  roods  and 
8  perches,  bounded  on  the  south  by  the  main  drove,  and  on  the 
east  by  the  next  described  allotment.*'  S.  Langfield  took  possession 
of  this  allotment.  The  witness  then  proved  attending  the  Com- 
missioners' meetings,  and  seeing  the  deceased  clerk  make  entries, 
purporting  to  be  of  claims  by  the  commoners,  in  the  Commissioners' 
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''  book  of  claims/'  which  he  produced.     The  title  of  the  book,  and 
the  entry  offered  in  evidence,  were  as  follows : 


A  List  of  the  Claims  delivered  to  the  Commissioners  acting  under  an  Act  of  Parliament 
pas8od  in  the  37th  Tear  of  the  Beign  of  King  George  the  Third,  intituled,  Ac 


Preeholden 
claiming. 

No.  on  the 

CoQunia- 

flionen' 

File. 

TiMnn  or 

Copyholdem 

claiming. 

No.  on  the 

Conimifl- 

sionere* 

File. 

Pramiees 
whereon  the 

Peraonsin  the 

.actoal 

PoewMsion. 

Bemarka. 

Bichard 

Lewis, 

Beq. 

38 

Sylvester 

Langfield. 

The  same 

as  38. 

88 

Late  Ban- 
ton's,  in 
Long  Sutton. 

Eingsmoor. 

Sylvester 
Tiangfield. 

Allowed.- 
J.C. 
J.T.+ 

88 

Late  Ban- 
ton's,  in 
Long  Sutton. 

Kingsmoor. 

John  Bean 

Pott. 

Edw.  Ham- 

blin  and 

others. 

Held  under 

Bd.  Lewis. 

Allowed. 

J.C. 

J.  T.t 

(•  Red  ink.)                                                       !  These  were  proved  to  be  initials  of  ConuniaaioKien.       1 

The  word  '^  allowed,"  in  red  ink,  opposite  S.  Langfield*8  claim, 
was  in  the  deceased  clerk's  handwriting,  to  which  the  initials  of  the 
Commissioners  were  annexed.  The  witness  had  never  personally 
seen  the  original  claims,  but  proved  a  fruitless  search  for  them  in 
the  drawer  where  all  the  inclosure  papers  which  had  been  preserved 
were  kept.  The  Commissioners  had  acted  on  the  book  in  making 
allotments.  It  was  contended  for  the  lessors  of  the  plaintiff,  that 
the  search  had  been  sufficient  to  let  in  the  book  as  secondary 
evidence  of  the  claims :  Kensington  v.  Inglis  (i) ;  for  as  the  parties 
*506  ]  ^entitled  were  required  by  section  16  to  make  claims  before  any 
allotment  could  be  made  to  them,  they  must  be  taken  to  have  done 
so.  The  evidence  was  tendered  in  order  to  show  that  S.  Langfield 
claimed  to  be  entitled  to  an  allotment  under  the  intended  inclosure 
of  Kingsmoor,  in  respect  of  an  estate  at  Long  Sutton,  called  "  Late 
Banton's,"  held  by  him  under  B.  Lewis.  The  learned  Baron  said 
that  nothing  proved  that  the  Commissioners  might  not  have  ad- 
judicated without  any  claim,  in  which  case  the  entry  would  stand 
no  higher  than  the  notes  of  an  arbitrator,  and  was  no  admission  by 
S.  Langfield  that  his  estate  in  ''  Late  Banton's  "  was  less  than  a 
fee;  and  he  accordingly  rejected  the  book.  It  was  then  shown 
that  one  Hamblin,  about  1799,  held  some  of  S.  Langfield's  land  in 
Long  Sutton ;  and  that  on  some  discussion  between  them,  Langfield, 
(1)  9  B.  B.  438  (8  East,  273). 
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speaking  of  the  land  which  Lewis  had  had,  and  which  Garter  had       Doe  d. 

bought  of  him,  said  he,  Langfield,  had  it  "  by  life  interest "  under         *Jf 

Carter.     It  was  contended  that  this  declaration  of  S.  Langfield    La^ofibld. 

rebutted  the  presumption  that  he  held  in  fee :  Doe  d.  Human  v. 

Pettett  (1) .    The  identity  of  the  tenement  formerly  called  "  Banton's  " 

and  the  premises  sued  for,  was  proved  by  a  witness  born  in  1768, 

who  also  swore  that  S.  Langfield  never  had  any  other  property  in 

Long  Sutton.     For  the  lessors  of  the  plaintiff  it  was  said,  that,  the 

defendants  in  possession  being  the  widows  of  S.  Langfield  and  of 

his  eldest  son,  their  privity  of  estate  made  his  declarations  evidence 

against  them.     The  learned  Baron  said  that  the  declarations  did 

not  necessarily  apply  to  an  estate  for  his  own  life  only,  but  might 

well  mean  an  estate  enduring  after  his  death  for  the  lives  of  others  : 

and  he  directed  a  nonsuit,  saying  that  the  lessors  of  the  plaintiff 

had  failed  to  show  that  the  reversion  in  fee,  which,  as  representing 

Carter,  they  claimed  in  the  premises  sought  to  be  recovered,  had 

vested  *in  them  in  possession  on  the  death  of  S.  Langfield,  by  the      [  *507  ] 

determination  of  some  single  particular  estate. 

A  rule  having  been  granted  to  set  aside  the  nonsuit,  and  for  a 
new  trial  on  the  ground  of  the  rejection  of  evidence, 

Butt  and  Moody  showed  cause. 

(Pabke,  B.  :  The  whole  question  was,  whether  S.  Langfield's 
estate  was  for  his  own  single  life  or  not.  Unless  the  lessors  of  the 
plaintiff  proved  that,  it  was  clear  they  could  not  recover.) 

They  said  that  this  property  was  only  held  by  copy  of  court  roll ; 
but,  though  representing  the  lord  of  the  manor  of  Long  Sutton, 
they  did  not  produce  the  court  rolls  scheduled  in  the  deed  of  1807, 
to  show  what  S.  Langfield's  interest  was,  or  whether  it  had 
ceased. 

(Pabkb,  B.  :  The  amount  of  this  interest,  if  copyhold,  was  not 
shown  to  be  less  than  a  fee.) 

The  conveyance  of  1807  is  consistent  with  the  supposition,  that  in 
the  ten  years  since  the  passing  of  the  Inclosure  Act  of  1797  the 
copyhold  had  been  granted  in  fee.  Next,  the  ''book  of  claims" 
under  the  Long  Sutton  Inclosure  Act  was  not  even  secondary 
evidence.     It  consisted  not  even  of  copies  of  the  original  written 

(1)  5  B.  &  Aid.  223;  see  Slattene  t.  Pooley,  do  B.  R.  700  (6  M.  &  W.  664). 
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Dos  d.  claims,  made  by  a  deceased  clerk  of  the  Commissioners,  which  might 
9,  be  acts  in  the  course  of.  his  duty,  or  against  his  interest,  and  there- 

Lanopibld.  Iqj.^  evidence  against  third  persons,  within  the  decisions  in  Doe  d. 
PatteahcUl  v.  Turford  (i)  and  Poole  v.  DicM  (2) ;  but  it  consisted  of 
notes,  forming  an  abstract  or  summary  of  the  contents  of  the  claims, 
originally  made  in  writing,  according  to  the  Act.  To  make  these 
entries  evidence,  it  was  essential  to  show  thetn  to  have  been  made 
contemporaneously  with  the  time  at  which  they  purported  to  be 
made,  viz.  in  the  clerk's  lifetime.  That  is  established  in  Prke  v. 
Lord  Torringtoji  (8),  as  explained  *by  Parkb,  J.,  in  Doe  d.  PaUeikaU 

[  W8  J  y^  Turford  (4).  Nor  could  this  book  be  primary  evidence;  for  it  did 
not  embody  the  original  claims  marshalled  together,  and  was  not 
a  public  book  required  by  the  Act  as  a  foundation  for  the  award, 
but  mere  private  notes  made  in  aid  of  the  Commissioners  as 
arbitrators.  Nor  did  it  mention  anything  about  the  land  being 
copyhold. 

(Alderson,  B.  :  Where  the  usage  of  business  varies  from  time  to 
time,  nothing  can  be  inferred  from  it.  Does  not  the  expression, 
"  usual  course  of  business,"  mean  the  usual  course  in  contradis- 
tinction to  what  is  out  of  it ;  so  as  to  exclude  any  inference  that 
what  is  not  commonly  done  was  done  in  the  particular  case?) 

Then  the  *'  return  rate  "  was  properly  rejected,  as  res  inter  alios 
acta ;  for  it  was  not  a  rate  which  the  Commissioners  were  called  on 
by  the  Act  to  make,  nor  was  it  brought  home  to  the  knowledge  of 
S.  Langfield.  The  bare  fact  of  returning  certain  sums  to  the  land- 
owners does  not  make  the  rate  other  than  a  mere  private  calculation 
for  guidance  of  the  Commissioners. 

(Pabke,  B.  assented. 

Alderson,  B.  :  The  lessors  of  the  plaintiff  sought  to  show  by  this 
document  that  S.  Langfield  knew  that  he  was  there  set  down  as 
seventy  years  old,  and  as  being  only  tenant  for  life  under  Carter, 
so  as  to  divide  the  property  between  them,  giving  S.  Langfield  a 
proportion  calculated  on  his  life  interest  at  seventy.  Had  there 
been  a  reasonable  inference  of  its  being  known  to  and  assented  to 
by  him,  it  might  have  been  strong  evidence  for  the  jury. 

(1)  37  R.  R.  581  (3  B.  &  Ad.  890).  Holt's  R.  300;  BuU.  N.  P.  890,  898. 

(2)  41  R.  R,  646  (1  Bing.  N.  C.  650).  (4)  37  R.  R.  581  (3  B.  &  Ad.  S9S). 

(3)  1  Salk.  285 ;    2  Ld.  Ray.   873 ; 
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Pabkb,  B.  :  The  receipt  itself  cannot  be  excluded ;  but  it  is  not  Dob  d. 

equivalent  to  any  statement  by  S.  Langfield,  that  the  total  returned  '^^" 

rate  is  6L  and  upwards,  of  which  IZ.  11«.  6d.  was  his  proportion,  ^anofibld. 
and  the  rest  Garter's. 

BoLFB,  B. :  The  receipt  is  quite  consistent  with  the  estate  of 
S.  Langfield  being  in  fee.) 

Taking  the  estate  to  be  copyhold,  it  was  for  the  lessors  of  the 
plaintiff  to  show  a  declaration  by  8.  Langfield,  ^cutting  down  not      [  *509  ] 
only  his  own  copyhold  interest,  but  every  other  such  interest  inter- 
vening between  himself  and  Garter,  the  reversioner. 

Crowder,  Cockbum,  and  Prideaux^  in  support  of  the  rule : 

The  question  was,  whether  the  estate  of  the  lord  in  reversion 
had  come  into  possession  of  the  lessors  of  the  plaintiff. 

(Pakkb,  B.  :  It  was  rather,  whether  all  the  mesne  interest  of  the 
copyholders  or  others  had  determined.) 

Tiie  declarations  of  S.  Langfield  were  evidence  for  the  jury  to  say 
whether  they  admitted  his  having  only  an  interest  for  his  own  life. 

(Parke,  B.  :  His  declaration  was  primary  evidence  in  one  sense, 
and  therefore  admissible;  but  it  lets  in  the  objection,  that  no 
evidence  of  the  defendant's  title  was  conclusive  except  the  court  roll. 
Taken  at  the  utmost,  the  expressions  used  do  not  exclude  other 
copyhold  estates  in  remainder.  In  order  to  let  in  the  lord's  title  as 
ultimate  reversioner,  and  to  show  his  right  to  immediate  posses- 
sion as  such,  it  was  for  the  lessors  of  the  plaintiff  to  prove  that  no 
copyhold  interests  besides  S.  Langfield's  existed  after  his  death. 
His  expression  as  to  Garter  does  not  prove  that,  or  carry  it  further. 
Poole  V.  Dicas  (i)  does  not  apply,  for  the  claim  is  not  under  S.  Lang- 
field. There  is  a  covenant  in  the  deed  of  1807  to  produce  the  court 
rolls  there  scheduled,  and  no  negative  search  for  them  in  the  proper 
depository  was  shown.  The  principle  of  the  case  is,  whether  this 
document  signed  by  S.  Langfield  is  tantamount  to  his  saying  ''I 
am  entitled  for  life,  and  the  immediate  reversioner  is  Garter." 
What  the  Gommissioners  say  about  that  in  the  award  is 
immaterial.) 

It  is  sufScient  for  a  new  trial  if  there  was  any  evidence  for  the 
(1)  41  B.  K.  646  (1  Bing.  N.  C.  649). 


604  1847.    EX.     16  MEE.  &  W.  509—611.  [».b. 

Dob  d.        jury  which  was  not  left  to  them.     Tyrwhitt  v.  Wynne  (i),  and  Doe 

^,  *d.  Teynham  v.  Tj/fer  (2),  which  seem  to  the  contrary,  were  over- 

Lahofibld.    ruie^j  ^g  to  this  point  in  Crease  v.  Barrett  (3).     Now  this  docnment 

'^         -'       shows  that  no  one  but  S.  Langfield  and  Carter  claimed  anything 

in  respect  of  this  property. 

(Aldbrson,  £. :  No  ;  it  p;oes  no  farther  than  saying  that  Carter 
had  some  ulterior  interest  in  it.  No  part  of  the  evidence  is 
inconsistent  with  S.  Langfield's  having  held  for  the  life  of  a  third 
person  who  may  be  yet  alive.  As  to  the  rale,  that  evidence 
mast  go  to  the  jary,  they  are  not  to  be  required  to  act  in  the  dark, 
without  grounds.  Something  must  preponderate,  or  there  is  in 
truth  nothing  to  go  to  them. 

Pabke,  B.  :  The  reason  why  a  grant  to  a  man  for  life  is  taken  to 
mean  for  his  own  life,  is  because  it  is  taken  most  strongly  against 
the  grantor ;  so  that  if  the  grantor  is  only  tenant  for  life,  the  grant 
is  for  his  own  life ;  for  he  can  grant  no  more ;  and  if  he  oatlives  the 
grantee,  there  will  be  special  occupancy  during  his  own  life.  Such 
grants  operate  according  to  the  interest  possessed  by  the  grantor.) 

Stagg  v.  Wyatt  (4)  was  an  action  of  replevin.  Bent  was  acknow- 
ledged to  have  been  paid  down  to  1821.  It  was  held  by  Tindal, 
Ch.  J.,  that  it  must  be  left  to  the  jury  to  presume,  if  they  would, 
that  the  tenancy  had  determined  between  that  year  and  1836. 

(Platt,  B.  :  There  the  onus  of  proof  was  not  on  the  plaintiff, 
as  in  this  case,  but  on  the  avowant,  on  the  issue  of  non  tenuit. 

Pabke,  B.  :  S.  Langfield's  expression,  that  he  held  for  "  life 
interest,"  is  pnmd  facie  to  be  construed,  that  he  held  either  for 
the  highest  or  the  lowest  interest  those  words  will  convey.  If  it  is 
ambiguous,  and  may  mean  an  estate  for  another  person's  life 
and  his  own,  or  for  a  long  term  of  years,  determinable  with  his 
own  life  and  that  of  another,  the  lessors  of  the  plaintiff  have  no  case. 
[  •511  ]  If  it  means,  for  his  own  life,  or  for  the  greatest  life  *interest  he  singly 
could  possess,  they  have.  I  think  the  case  turns  on  this,  and  on  the 
question  of  admitting  the  book  of  claims  as  secondary  evidence. 

The  entry  of  S.  Langfield's  claim  under  the  Kingsmoor  inclosure 

(1)  21  R.  R.  398  (2  B.  &  Aid.  559).        M.  &  R.  919). 

(2)  31  R.  R.  496  (6  Biii^r.  561).  (4)  2  Jur.  892. 

(3)  40  R.  R.  779  (6  Tyr.  458 ;   1  Or. 
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should  have  been  reserved  as  secondary  evidence,  Pritt  v.  Fair-       Dob  d. 

Welsb 
clou{ih  (1),  being  substantially  a  copy  of  the  original  evidence  of  the  «. 

claim.  LANoriKLD. 

(BoLFB,  B. :  It  was  sworn  that  the  payment  was  made  in 
pursuance  of  the  return-rate  paper,  and  that  the  witness  saw  S. 
Langfield  before  he  made  the  computation  of  his  proportion  of  it ; 
but  not  a  word  was  said  as  to  having  shown  him  the  rate  paper.  It 
was  not  in  the  ordinary  course  of  business  that  S.  Langfield  should 
see  it,  so  that  privity  should  have  been  distinctly  brought  home 
to  him,  and  cannot  be  presumed. 

Pabkb,  B.  :  The  return  rate  could  by  no  means  be  made 
evidence,  being  a  mere  private  calculation,  made  for  individual 
guidance.  If  the  book  of  claims  was  good  secondary  evidence,  it 
would  only  show  a  claim  by  S.  Langfield  for  life,  Lewis  being  at 
that  time  in  remainder. 

Aldbrson,  B.  :  Supposing  the  book  of  claims  to  be  in  evidence, 
it  would  carry  the  case  no  further,  unless  the  return  rate  could  be 
received.  The  fact  of  the  widow  of  S.  Langfield,  and  the  widow 
of  his  eldest  son,  having  remained  in  possession  for  eighteen 
years  after  his  death,  was  strong  evidence  of  the  estate  being 
held  for  one  or  both  of  their  lives.  The  receipt  of  the  share  of 
surplus  by  8.  Langfield  might  well  be  in  right  of  his  individual 
tenancy  for  his  own  life.) 

The  Kingsmoor  claim  was  made  in  respect  of  property  in  Long 
Sutton,  long  before  the  latter  inclosure.  It  was  a  "  declaration 
made  in  the  course  of  ordinary  business,  and  not  only  connected 
with  the  transactions  to  which  it  related,  but  contemporaneous  (or 
nearly  so)  with  them.*'  The  Commissioners,  in  making  this  entry 
by  their  clerk,  acted  under  s.  15  of  the  *Kingsmoor  Inclosure  Act.  [  *'^12  i 
By  8.  10,  there  could  have  been  no  allotment  unless  an  original 
claim  in  writing  existed. 

(Pabkb,  B.  :  Taking  that  to  be  so,  is  this  entry  a  copy  made  in 
course  of  business,  or  against  the  clerk's  interest?  The  Act  did 
not  direct  such  a  book  to  be  kept ;  and  it  contains  no  public  matter. 
In  Poole  V.  Dicas^  the  deceased  clerk  charged  himself  with  the 
noting  of  the  bill.) 

(1)  13  B.  B.  811  (3  Camp.  305). 
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DoKd.       In  Doe  d.  PatteshtM  v.  Turford(l)  it  was  proved  to  be  usual  for 
«,  the  clerk  to  make   the  entry,  and   not  for    the   partner,    which 

Lakofibld.  jjiakes  the  admission  in   that  case  of  the   entr}^  by  the  deceased 
partner,  stronger  than  that  here  contended  for. 

(Parkb,  B.  :  Chambers  v.  Bemasconi  (2)  was  distinguished,  on  the 
the  ground  that  putting  down  the  place  of  arrest  on  the  writ 
was  not  part  of  the  official  duty  of  the  arresting  officer.) 

Cur.  adv.  wit. 

Parke,  B.,  now  delivered  the  judgment  of  the  Coubt  : 

There  were  two  questions  in  this  case  :  first,  whether  the  learned 
Baron  was  right  in  refusing  to  suffer  the  case  to  go  to  the  jury,  on 
the  ground  that  the  lessors  of  the  plaintiff  had  failed  to  make  out 
their  claim ;  and  secondly,  whether  any  evidence  was  improperly 
rejected  at  the  trial.  We  are  all  of  opinion  that  the  learned  Baron 
was  right  in  directing  a  nonsuit.  The  lessors  of  the  plaintiff 
claimed  under  a  mortgage  of  premises  therein  recited  to  be  held  by 
copy  of  court-roll.  Their  claim  was  as  reversioners,  subject  to  cer- 
tain  copyhold  interests.  It  was  therefore  necessary  for  them  to 
clear  their  title  of  those  interests,  by  showing  them  to  have  deter- 
mined. It  was  suggested  that  it  was  necessary  for  them  to  show 
that  determination  by  producing  the  copies  of  court-roll.  Bat,  on 
consideration,  we   are  of   opinion  that  it  was   competent   to  the 

I  •SIS  ]  lessors  of  the  plaintiff  to  show  by  *any  evidence  that  the  copy- 
hold terms  were  at  an  end.  Accordingly,  if  any  person  in  pos- 
session of  the  premises  stated  that  his  interest  in  them  was  for  his 
single  life  only,  that  would  be  evidence  sufficient  to  raise  a  presump- 
tion that  the  outstanding  copyhold  term  ended  with  his  life.  Nor 
was  this  mere  secondary  evidence  inadmissible  for  want  of  negative 
search  for  the  original  deeds.     Mr.  Best's  valuable  work  on  Pre- 

[  *514  ]       sumptions  of  Law  and  Fact  (3)  ^clearly  shows  that  though  it  be  only 

(1)  37  K  B.  581  (3  B.  &  Ad.  890).  denoe  are  to  be  rejected  as  leas  oon- 

(2)  40  E.  K  604  (1  Tyr.  335 ;  S.  C.  vincing  or  credible  than  others,  but 
in  error,  4  Tyr.  531).  that    no    eyiienoe    shall   be  reoeiTed 

(3)  In  p.  35  is  this  passage  :  *'  Pre-  which  shows  on  its  face  that  it  only 
sumptiye  evidence  is  not,  in  a  legal  derives  its  force  from  some  other  which 
sense^  inferior  or  secondary  to  direct  is  withheld.  In  many  cases  the  law 
evidence.  (Rose.  Civ.  £vid.  15,  2nd  has  appropriated  certain  kinds  of  eri- 
ed.)  By  the  rule  of  law  which  declares  dence  as  the  proper  proof  of  certain 
certain  species  of  evidence  inferior  or  things;  thus,  a  will  or  contract  reduced 
secondary  to  others,  and  requires  the  to  writing  should  be  proved  by  the 
best  or  primary  evidence  to  be  given,  production  of  the  document  itself ;  the 
is  meant,  not  that  some  kinds  of  evi-  records    and   vmtten    proceedings  of 
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a  presumption,  and  not  evidence  of  the  contents  of  the  court-rolls,  it 
would  from  its  own  nature  be  good  original  or  primary  evidence  in 
itself.  All  statements  made  by  a  deceased  person  while  in  posses- 
sion of  property  are  in  themselves  original  evidence,  if  they  go  to 
cut  down  his  interest  in  it.  This  objection  to  the  admissibility  of 
8.  Langfield's  declarations,  irrespective  of  the  court-rolls,  having 
been  disposed  of,  it  appears  to  us  that  the  claim  put  in  by  him  was 
sufficient  to  show  that  he  was  entitled  to  some  interest,  and  that 
Carter  was  the  immediate  reversioner.  But  as  that  did  not  show 
the  nature  and  extent  of  S.  Langfield's  interest,  it  was  sought  to  be 
supplied  by  his  rivd  voce  declaration,  viz.  that  he  held  the  premises 
"  by  life  interest."  Had  he  said  that  he  held  "  for  his  own  life," 
that  would  have  been  evidence  for  the  jury ;  but  the  actual  expres- 
sion might  mean  his  own  life,  or  that  of  another,  or  his  own  life 
with  that  of  another.  That  was  ambiguous,  without  anything 
to  strike  the  balance  either  way  in  the  ordinary  sense  of  the  words, 
nor  was  any  usage  of  the  neighbourhood  proved  as  to  the  meaning 
of  the  words  used.  We  are  therefore  of  opinion  that,  the  burden  of 
affirmative  proof  lying,  as  it  did,  on  the  lessors  of  the  plaintiff,  the 
evidence  in  question  was  not  such  as  should  have  been  left  to  the  jury. 


DOKd. 

wblsh 

T.AMaFIBLD. 


courts  of  justice  are  the  proper  proof 
of  the  facts  therein  recorded,  ftc.  ;  in 
all  which  cases  any  eyidence  direct  or 
presumptive,  deriving  its  force  from 
the  will,  contract,  record,  &c.,  such  as 
copies,  extracts,  or  the  recollection  of 
witnesses,  are  rejected  as  secondary ; 
(I)omat.  liv.  3,  tit.  6,  s.  2,  m.  10.  Eosc. 
Grim.  Evid.  1,2;  Gilb.  Evid.  94 ;)  and 
not  receivable  till  the  absence  of  the 
primary  evidence  under  which  they 
derive  their  force  is  satisfactorily  ac- 
counted for.  So,  the  production  of  a 
written  document  itself  is  the  best  or 
primary  evidence  of  its  contents,  when 
those  contents  are  in  issue.  (Qtteen^a 
case/22  B.  R.  p.  664 , 2  Brod.  &  B.  286,  by 
the  Judges.)  But  except  in  these  and 
some  few  other  instances,  no  evidence 
relevant  to  the  issue,  and,  d  fortiori^  no 
evidence  which  carries  a  presumption  of 
truth  with  it,  will  be  rejected  on  the 
ground  that  written  evidence,  or  evi- 
dence of  a  more  direct  or  satisfactory 
kind,  might  have  been  procured.  Thus, 
the  payment  of  money  may  be  proved  by 
A  witness  who  saw  the  payment  made, 
although  a  written  receipt  was  given  at 


the  time.  [Ramhert  v.  Cohen ,  6  R.  B.  854 ; 
4  Esp.  213).  And  a  verbal  demand  of 
goods  may  be  proved  though  there 
was  also  a  demand  made  in  writing. 
{Smith  V.  Youny,  I  Camp.  439.)  And 
it  has  been  lately  settled,  after  a 
long  series  of  irreconcilable  rulings 
at  Nisi  Prius,  that  admissions  against 
interest,  made  by  a  party  to  a  suit, 
are  receivable  as  primary-  evidence 
against  him,  even  though  they  relate 
to  the  contents  of  instruments  of  the 
most  solemn  kind ;  for  such  evidence 
is  not  secondary  in  its  character,  and 
has  the  presumption  in  favour  of  its 
truth,  arising  from  the  admissions 
being  prejudicial  to  the  party  making 
it.  {Slatierie  v.  Pooley,  6  M.  &  W. 
664  ;  Howard  v.  Smith,  3  Scott,  N.  B. 
574.)  For  these  reasons,  it  may  be 
laid  down  as  a  rule,  that  it  is  in  general 
competent  to  prove  any  fact  by  pre- 
sumptive, as  well  as  by  direct  evidence, 
(Bosc.  Crim.  Evid.  15,  2nd  ed.,) 
although  the  withholding  the  latter 
may  be  ground  for  observation.  (2 
Ev.  Pothier,  340;  Theory  of  Pre- 
sumptive Proof,  62.)" 
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DoK  d.  The  next  qaestion  is,  whether  evidence  was  improperlj  'rejeeted. 

9.  First,  a  document  called  a  ''  return-rate  *'  was  offered  in  evidence, 

Langfiibld.    jjy  ^iiich  it  was  sought  to  show  that  a  sum  of  money  calculated  on 

^  S.  Langfield's  interest  in  the  property,  being  for  his  own  life  onlj, 

had  been  received  by  him  under  this  rate ;  but  that  did  not  advance 
the  case,  unless  it  were  shown  that  he  had  claimed  in  respect  of 
his  interest  as  for  his  own  life  only,  for  there  was  no  reasonable 
ground  to  infer  that  this  rate,  or  the  grounds  upon  which  the  amoont 
of  payment  to  him  under  it  had  been  calculated,  had  ever  come 
to  his  knowledge.  The  learned  Baron  therefore  properly  held 
that  he  could  not  admit  the  return-rate  in  evidence. 

The  last  question  is,  whether  the  book  of  claims  should  have 
been  received  as  secondary  evidence  of  the  original  claim  made  in 
writing,  to  show  an  admission  by  S.  Langfield  that  his  was  a  life 
estate.  We  are  very  much  inclined  to  think  that  this  book  should 
not  have  been  rejected  at  the  trial,  for  the  original  appeared  to  be 
lost.  The  initials  of  the  Commissioners,  affixed  to  the  entry  pro- 
duced, afforded  ample  evidence  of  its  existence  at  the  time  at  which 
it  purported  to  be  written,  and  it  was  made  in  the  course  of  business 
by  a  person  whose  death  was  proved ;  but,  if  received,  it  would  have 
not  advanced  the  case  of  the  lessors  of  the  plaintiff,  or  altered  the 
defendant's  position,  for  its  object  had  been  better  proved  before  by 
S.  Langfield's  declaration  in  1810,  limiting  the  nature  of  his  interest. 
We  shall  therefore  act  on  the  judgment  of  the  Court  in  Crea$f  v. 
Barrett (i).  The  Court  there  says,  that  the  authority  of  Deed. 
Lord  Teynham  v.  Tyler  (2)  had  been  quoted  to  show  that  the  Court 
had  a  power  to  refuse  a  new  trial,  if  evidence  had  been  improperly 
rejected  which  in  their  judgment  ought  to  have  no  effect,  there 

[  *616  ]  being  enough  to  warrant  a  verdict  against  the  party  ^offering  the 
evidence,  supposing  it  to  have  been  admitted ;  and  that  something 
to  the  same  effect  had  fallen  from  Sir  James  Mansfibld,  in  Harford 
V.  Wilson  (3),  and  from  Lord  Tenterdbn,  in  Tyrwhitt  v.  Wynne  (4). 
After  saying  that  the  rule  is  there  laid  down  much  too  generallj, 
they  proceed  to  state  that  "  in  some  cases  no  doubt  a  new  trial  may 
be  refused,  when  a  witness  has  been  improperly  rejected,  as  where 
the  fact  which  such  evidence  was  to  establish  was  proved  by  another 
witness,  and  not  disputed :  Edwards  v.  Evans  (6) ;  or  where,  assuming 
the  rejected  evidence  to  have  been  received,  a  verdict  in  favour  of 

(1)  40  K  E.  779  (1  Cr.  M.  &  fi.  919  ;         (3)  1  Taunt.  14. 

6  Tyr.  468,  476).  (4)  21  K.  E.  398  (2  B.  &  AkL  659), 

(2)  30  E.  E.  496  (6  Bing.  661).  (6)  3  East,  461. 
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the  party  for  whom  it  was  offered  would   have  been  manifestly       dobcL 
against  the  weight  of  evidence,  and  certainly  set  aside  on  application  r. 

to  the  Court  as  an  improper  verdict."  In  this  case,  had  the  book  '^^<*''^*^^- 
of  claims  been  admitted  to  show  8.  Langfield's  claim  in  1797,  in 
the  terms  stated  in  it,  it  would  not  have  advanced  the  case  of  the 
lessors  of  the  plaintiff :  for  the  same  person's  declaration  by  way 
of  like  claim  in  1810  would  have  been  a  much  stronger  piece  of 
evidence  in  their  favour.  Then,  no  evidence  having  been  improperly 
rejected  but  such  as  was  immaterial,  and,  if  admitted,  would  not 
have  prevented  a  nonsuit,  we  think  the  result  should  not  lead  to  a 
new  trial.  The  circumstances  do  not  carry  the  case  so  far  as  Crease 
V.  Barrett^  or  the  cases  there  referred  to. 

Rule  discharged. 


DOE  D.   CHIDGET   v.   HARRIS  and  Wife.  jg^^ 

(16  Meeson  &  Weleby,  517—524 ;  8.  C.  16  L.  J.  Ex.  190.)  Feh,  16. 

A  testator  deyiaed  houses  to  trustees  upon  trust  for  sale,  and  to  apply  the  [  517  1 
prooeeds  to  pay  legacies  of  50/.  to  each  of  three  charitable  and  religious 
institutions.  He  also  gave  legacies  to  other  persons,  and  made  his  brother 
residuary  legatee :  Held,  that  the  trust  estate  was  not  avoided  by  the  Statute 
of  Mortmain,  9  Geo.  II.  c.  36  (1),  though  the  houses  went  to  the  heir- 
at-law,  and  not  to  the  charitable  uses.  At  the  reading  of  the  testator's 
will,  soon  after  his  death,  the  devisee  in  trust  said  *'  he  ought  to  have  had 
5/.  for  being  trust."  Held,  that  these  words  were  so  equivocal  and 
ambiguous,  that  they  should  not  have  been  left  to  the  jury  as  proving  his 
assent,  as  a  trustee,  to  the  devise. 

Quaere^  whether  an  unambiguous  assent  to  a  devise,  expressed  by  words 
or  matter  in  pais,  without  deed,  is  sufficient  ? 

Quctrty  whether  a  devisee  in  trust  can  disclaim  by  deed  after  previous 
assent  to  the  devise  in  words  ? 

Ejbctmbnt  for  three  dwelling-houses  in  Bristol.  At  the  trial, 
before  Erie,  J.,  at  the  Bristol  Summer  Assizes,  in  1846,  the  plaintiff 
claimed  as  heir-at-law  of  Robert  Ghidgey.  The  defendants  proved 
that,  in  1827,  Robert  Ghidgey,  being  in  possession  of  the  houses  in 
question,  made  his  will,  and  devised  them  to  Cross  and  Rossiter, 
upon  trust  to  sell  the  same,  and  apply  the  proceeds  of  the  sale  in 
payment  of  legacies,  of  bQL  each,  to  the  Bible  and  Church  Missionary 
Societies,  and  the  Bristol  Infirmary.  After  giving  various  legacies 
to  other  persons,  he  made  his  brother,  Thomas  Chidgey,  residuary 
legatee ;  and  having,  by  a  codicil,  substituted  him  for  Rossiter  as 
executor,  died  shortly  after.     The  defendants  were  in  possession 

(1)  Bep.  except  8.  5.  SeenowMort-  (51  &  52  Vict  c.  42),  and  Amending 
main  and  Charitable  Uses  Act,   1888      Act,  54  &  55  Yict  c.  73. 
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Doe  d.       as  tenants  to  the  cestui  que  trusts  under  the  will.    In  reply  to  this 
«.  case,  the  plaintiff  pat  in  a  deed,  executed  by  Cross  and  the  heirs  of 

Harus.  Eoggiter  sixteen  years  after  the  testator's  death,  by  which  they 
rejected  and  disclaimed  all  the  property  bequeathed  and  devised 
by  the  will,  together  with  all  the  trusts  thereof.  The  defendante 
then,  by  way  of  rejoinder,  and  in  order  to  show  that  before  the  deed 
of  disclaimer  had  been  executed  Cross  had  assented  to  the  devise, 
gave  evidence  that,  during  the  reading  of  the  testator's  will  after 
his  death,  Cross  said,  '*  I  ought  to  have  had  52.  for  being  trust.'* 
The  plaintiff,  upon  this,  contended  that  this  expression  was  do 
evidence  that  Cross  had  assented  to  act  as  executor ;  but  the  learned 
Judge  held  the  contrary,  and  left  it  to  the  jury  whether  Cross  so 
assented  or  not.  The  jury  found  that  he  had,  and  gave  a  verdict 
for  the  defendants,  leave  being  reserved  to  move  to  enter  a  verdict 
for  the  plaintiff. 

[  518  ]  In  Michaelmas  Term,  1846,  Manning,  Serjt.,  moved  according  to 

the  leave  reserved,  on  two  grounds :  first,  that  there  was  no  evidence 
of  any  assent  by  Cross,  as  executor,  to  the  devise ;  secondly,  that 
if  there  was,  the  Statute  of  Mortmain,  9  Geo.  II.  c.  86,  so  &r 
avoided  that  part  of  the  will  by  which  an  estate  was  given  to  parties 
in  trust,  as  to  render  it  ineffectual  to  pass  any  estate  to  them,  b 
Doe  d.  Burden  v.  Wrighte  (i),  a  testatrix  seised  in  fee,  after  charging 
her  estate  with  payment  of  an  annuity,  devised  it  to  6.  S.,  his  heirs 
and  assigns  for  ever,  adding  her  wish  and  desire  to  be,  that  the  said 
6.  8.  should,  in  his  lifetime,  convey  the  estate  to  some  charitable 
uses,  to  take  place  at  his  death,  and  not  before.  This  was  held  a 
devise  within  the  purview  of  9  Geo.  II.  c.  86,  which  avoided  not 
merely  the  trust,  but  also  the  estate  given ;  so  that  on  the  death 
of  6.  S.,  without  executing  any  conveyance  protected  by  the  statute, 
the  legal  estate  descended  to  the  heir-at-law.  It  is  not  necessary 
to  contend  that  more  of  the  will  than  the  limitation  to  the  charitable 
use  is  void:  Doe  d.  Thompson  v.  Pitcher (2).  [He  mentioned 
Oravenor  v,  H<Mum{z),  Attomey-General  v.  Ward  (4),  Arnold  v. 
Chapman  (5).] 

(PoLLooK,  C.  B. :  As  to  the  last  point,  suppose  a  man  to  devise  land 
in  strict  settlement  to  relations,'  and  also  to  direct  51.  to  be  paid  to 
an  hospital,  can  the  trust  estate  in  the  land  be  avoided  ?  On  the 
other  ground  a  rule  may  be  granted. 

(1)  21  E.  K.  461  (2  B.  &  Aid.  710).  (4)  3  Ves.  327. 

(2)  6  Taunt  359.  (6)  1  Vw.  Sen.  108. 

(3)  Amb.  643. 
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Parkb,  B.  :  In  the  8rd  edition  of  Powell  on  Devises,  by  Jarman,        dob  d. 

O  H  Y  DA  WIT 

pp.  20,  21,  it  is  said,  that  if  part  of  a  devise  is  charitable  and  part  ^^ 

not,  but  the  two  objects  are  inseparably  connected,  the  devise  is      Habbis. 
void  ;  but  if  unconnected,  the  will  may  be  good  for  that  part  which 
is  good,  and  bad  for  the  part  which  is  bad.     That  is  borne  out  in 
effect  by  The  Attomey-Oeneral  v.  Ward. 

ALbBBSoN,  B. :  The  judgment  of  Lord  Hardwickb  in  Arnold  v. 
Chapman,  *supports  that  view  of  this  case.  [  *B19  ] 

BoLFE,  B. :  Oravenor  v.  HaUum  merely  decided  that  so  much  of 
the  estate  as  was  given  to  charitable  uses  would  go,  not  to  the 
devisees,  but  to  the  heir-at-law.  Here,  as  in  Doe  v.  Wrighte,  the 
heir-at-law  takes  that  which  was  meant  for  a  charity.) 

The  rule  was  refused  on  this  point,  and  granted  on  the  other. 

Crowder  and  Barstow  now  showed  cause : 

There  was  some  evidence  of  assent ;  so  that  the  whole  question 
is  reduced  to  this,  whether  Gross  had  in  point  of  fact  assented,  or 
meant  to  assent  to  the  devise,  so  as  to  accept  the  office  of  trustee  ; 
for  if  he  had,  his  subsequent  disclaimer  made  no  difference.  That 
was  for  the  jury.  Slight  evidence  of  assent  to  a  devise  is  sufficient ; 
and  there  seems  no  reason  why  Gross  should  not  have  assented. 
Must  the  disclaimer  by  deed,  made  sixteen  years  after  testator's 
death,  necessarily  operate  for  want  of  affirmative  proof  of  assent  in  the 
meantime  ?  Whether  he  assented  or  not  he  took  the  legal  estate. 

(BoLFB,  B. :  Though  prima  facie  a  man  is  presumed  to  assent  to 
a  devise  to  him,  yet  his  disclaimer  strips  him  of  the  legal  estate, 
and  throws  on  the  other  side  the  burden  of  proving  that  he  had 
previously  assented.  Here  a  burden  was  imposed  on  Gross,  without 
any  personal  benefit.  Did  his  words  amount  in  substance  to  more 
than  this — "  I  am  named  a  trustee,  and  ought  to  have  had  5L  for 
being  so?  ") 

He  does  not  object  to  the  burden  of  the  trust,  though  he  says  he 
should  have  had  U.  His  mental  acquiescence  is  enough,  without 
any  act. 

(Alderson,  B.  :  As  soon  as  we  decide  that  it  lies  on  you  to  show 
affirmatively  *that  the  devisee  in  trust  assented,  the  case  falls  within       [  *520  ] 
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DoK  cL  the  rnle  we  have  lately  laid  down  (i),  that  where  an  expression  is 
r.  ambigaouB,  and  applies  equally  to  either  view  of  a  qaestion,  it  is 

Hakrib.  jj^  evidence  at  all  for  the  jury.  A  man  in  the  position  of  a  devisee 
in  trust  has  a  clear  power  to  disclaim ;  then  the  deed  of  disclaimer 
throws  it  on  you  to  show  that  he  has  not  exercised  that  power. 

Parke,  B.  :  By  law  the  estate  devised  vests  in  the  devisee  before 
assent  (2) ;  accordingly,  in  this  case.  Cross  took  the  legal  estate  by 
the  devise  to  him  ;  it  was  therefore  for  the  jury  to  say,  whether  he 
had  disclaimed  taking  it  within  a  reasonable  time  after  the  testator's 
death,  and  his  own  knowledge  of  the  devise.  Here,  however,  it 
went  to  the  jury,  that  he  had  precluded  himself  from  disclaiming 
by  previous  assent. 

BoLFE,  B. :  Probably  a  disclaimer  by  deed  was  superfluous  ;  else 
it  would  be  in  the  power  of  a  stranger,  by  devising  to  a  man  in  trust, 
without  conferring  on  him  any  benefit,  to  compel  him  to  assent  to 
the  devise,  or  incur  the  expense  of  preparing  a  deed  of  disclaimer 
in  order  to  free  himself  from  it.  Though  it  has  been  held  that  a 
disclaimer  of  an  estate  in  fee  need  not  be  by  matter  of  record,  as 
was  formerly  held  in  Townson  v.  Tickellis)^  it  has  never  been 
settled  that  such  disclaimer  must  be  by  deed;  and  in  the  case 
mentioned,  Holroyd,  J.,  was  of  opinion  that  it  need  not.  The 
point  was  left  undecided  in  Doe  d.  Smyth  v.  Smyth  (4). 

Parke,  B.  :  A  disclaimer  of  a  tenancy  from  year  to  year  may  be 
by  matter  m  pais.  Mr.  Preston,  in  the  7th  edition  of  Sheppard's 
Touchstone,  p.  285,  inserts  this  passage :  "  The  law  presumes  that 
every  grant,  &c.  is  for  the  benefit  of  the  grantee,  &c. ;  and  therefore, 
till  the  contrary  is  shown,  supposes  an  agreement  to  the  grant. 
[  '621  ]  *From  the  moment  there  is  evidence  of  disagreement,  then,  in 
construction  of  law,  the  grant  is  void  ab  initio,  as  if  no  grant  had 
been  made  (citing  Thompson  v.  Leach  {6),  and  in  intendment  of  law 
the  freehold  never  passed  from  the  grantor."  The  original  text  of 
the  Touchstone  then  proceeds :  ''  And  before  agreement  the  grantee 
may  waive  it,  and  so  avoid  the  estate  and  the  deed  also  whereby  the 

(1)  Doe  d.   Welsh  v.  Langfield,  unU,  307.     The  decision  of  the  majority  of 
p.  593.  three  Judges   reversed,   and  that  of 

(2)  See  Co.  Litt.  Ill  a;  i?trf/«r  and  Vbntbis,  J.,  aflBrmed;    8,   C,  Dom. 
Baker's  case,  3  Co.  Rep.  26.  Proc.   15  Lords*  Journals,  163.     See 

(3)  22  R.  R.  291  (3  B.  &  Aid.  31).  another  case  between  same  parties,  2 

(4)  30  R.  R.  258  (6  B.  &  C.  112).  Salk.  618. 

(5)  2  Vent.  198 ;  3  Mod.  296;  Show. 
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estate  is  made.    And  if  it  be  but  a  lease  for  years  that  is  made,  he       DoKd. 
may  waive  and  avoid  that  by  word  of  mouth  in  the  country  (viz.  in  «. 

paw),  as  well  as  a  gift  of  goods,  or  an  obligation  delivered  to  his  H-^»'*- 
use  (i).  But  if  it  be  an  estate  of  freehold  that  is  made  by  feoffment, 
&c.,  it  seems  he  cannot  waive  and  avoid  that  but  in  a  court  of 
record."  Mr.  Preston  adds,  ''  this  conclusion  is  too  general,"  and 
refers  to  21  Hen.  YIII.  c.  4,  and  Lord  Loughborough's  opinion  in 
Creive  v.  Dicken  (2).  This  is  strong  to  show  that  a  man  may  dis- 
claim even  an  estate  by  word  of  mouth.  Here  the  question  is,  did 
he  in  fact  disagree  ?) 

During  the  sixteen  years  which  followed  the  testator's  death,  the 
legal  presumption  would  be  that  he  assented.  In  Doe  d.  Smyth  v. 
Smyth  (3),  Lord  Tbntbrdbn  says, ''  It  is  clear  that  a  devised  interest 
vests  in  the  devisee  by  presumption  of  law,  before  entry  :  Go.  Litt. 
Ilia.  It  may  be  admitted  that  a  devisee  cannot  be  compelled  to 
accept  the  devised  iaterest,  but  may  by  some  mode  renounce  and 
disclaim  it,  and  that  upon  such  renunciation  or  disclaimer  it  will 
descend  to  the  heir,  or  pass  to  a  remainderman.  And  it  is  not 
necessary  *in  the  present  case  to  decide  whether  such  renunciation  [  *A32  ] 
and  disclaimer  may  be  by  parol,  because  in  whatever  form  they 
are  made,  we  think  there  must  be  a  clear  and  unequivocal 
disclaimer  of  any  estate  in  the  land."  Before  this  rule  can  be 
made  absolute,  the  Court  must  say  there  is  no  evidence  whatever 
of  assent,  or  that  it  is  so  ambiguous  as  to  be  not  only  slight  but 
insensible. 

Manning,  Serjt.,  and  Ball,  contra  : 

First,  the  words  used  did  not  import  assent ;  and  secondly,  if 
they  did,  a  mere  verbal  assent  to  a  devise,  without  some  act  of 
dealing  with  the  estate,  will  not  take  away  the  devisee's  right  to 
disclaim.  On  the  first  point  it  is  sufficient  to  say,  that  as  the 
words  used  might  mean  that  he  refused  the  office  of  trustee,  they 
were  at  least  not  sufficiently  unambiguous  to  be  left  to  the  jury  as 
evidence  that  he  accepted  it.  Though  a  legal  estate  may  equally 
pass  by  devise,  whether  the  devisee  takes  a  benefit  or  only  a 
burdensome  trust  under  it,  his  actual  position  in  those  respects 

(1)  In  4  Man.  &  By.  191,  «.,  Serjt.  ford  v.  Wank/ord. 
Manning    quotes    Year    Book    M.,  7         (2)  4  Ves.  97. 
Edw.  IV.,  fol.  20,  pi.  21,  as  contrary.         (3)  30  K.  R.  258  (6  B.  &  C.  112). 
See  per  GrOULD,  J.,  1  Salk.  301,  Wank- 
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Dob  d.       must  be  taken  into  consideration,  in  constming  his  expressions  to 

CHn>OKT 
V. 

Habbis. 


imply  his  assent  to  the  devise  or  the  contrary. 


(Pabke,  B.  :  The  cases  pnt  in  8heppard's  Toachstone,  by  Preston, 
p.  70,  as  to  disagreement  in  case  of  obligations  delivered  as  escrows, 
or  on  certain  conditions,  leave  the  question  open  what  agreement 
or  disagreement  is.  Assent  to  a  bond  might  be  by  placing  it  among 
the  party's  muniments.) 

No  point  as  to  disclaiming  in  reasonable  time  was  taken  at  the 
trial. 

(Pabeb,  B.  :  My  doubt  has  been,  whether  Cross's  lying  by  for 
sixteen  years  without  disclaiming  had  not  some  bearing  on  the 
question  whether  he  meant  to  assent,  so  as  to  enable  the  jary  to 
strike  a  balance,  by  taking  into  consideration  his  verbal  expressions 
[  *68S  ]  on  the  subject.  *It  may  be,  that  if  he  did  not  mean  to  assent  he 
should  have  disclaimed  sooner. 

BoLFB,  B. :  The  rule  was  not  granted  as  for  misdirection, 
but  on  the  point  whether  there  was  evidence  to  go  to  the  jury 
at  all.) 

On  the  second  point,  it  appears  from  Butler  and  Baker's  case  (i), 
that  no  verbal  waiver  or  disagreement  in  pais  is  of  any  effect  in  law 
to  devest  a  freehold ;  for  the  law  doth  more  respect  an  act,  e.g.  of 
entry  on  land  and  taking  the  profits  without  words,  than  words, 
€.if.  of  waiver  and  disagreement  to  such  an  estate  without  an  act: 
"  for  the  law  doth  respect  deeds ;  but  words  without  an  act  are  not 
in  this  case  regarded  in  law,  as  it  is  adjudged  in  M.  84  Edw.  I., 
Avowry,  282,  that  if  a  man  takes  a  distress  for  one  thing,  yet  when 
he  comes  into  a  court  of  record  he  may  avow  for  what  thing  he 
pleases."  Lord  Coke  goes  on  to  cite  the  Year  Book  (2),  17  Edw.  IIL, 
fol.  6,  pi.  18,  thus :  *'  The  husband  aliened  his  land,  and  took  back 
an  estate  to  him  and  his  wife  in  tail.  The  husband  died,  and  the 
lord,  of  whom  the  land  was  held  by  knight's  service,  supposing  the 
husband  died  sole  seised,  by  word  assigned  dower  to  the  wife, 
which  she  accepted ;  yet  it  was  adjudged  that  this  refusal  of  the 
estate  of  inheritance,  and  acceptance  of  her  dower  in  pais^  should 
not  devest  the  freehold  out  of  her  "  (3). 

(1)  3  Co.  Bep.  26  a.  (3)  It  appears  from  the  Year  Book, 

(2)  See  also  Yin.  Ahr.  tit.  Disagree-     that  she  took  100  shillings  paid  for  that 
ment,  A.  pi.  1 1,  13 ;  4  Man.  &  By.  191 .     which  she  held.  The  Asaiae  found  that 
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(Parke,  B.  :  Her  taking  100  shillings  in  lieu  of  dower  was,  in       Bob  d. 
truth,  ^entering  on  the  estate  in  respect  of  dower.    No  act  was  done  «. 

to  determine  her  election.     She  might  take  the  100  shillings  in  the      Habbis. 
impression  that  it  was  part  of  the  profits  of  the  estate  ;  so  that  the 
receipt  of  that  sum  was  an  equivocal  act. 

BoLFB,  £. :  I  do  not  understand  it.  She  entered  under  the 
estate  in  dower.  The  claim  of  one-third  of  White  acre  did  not 
conclude  her  as  to  Black  acre.) 

It  does  not  appear  whether  she  had  notice  at  the  time  of  paying  the 
100  shillings  that  she  was  entitled  to  the  whole  estate.  The  case 
goes  further  than  is  necessary  to  be  contended  here.  Again, 
Co.  Litt.  245  b,  lays  it  down,  that  *'  acts  without  words  may  make 
an  entry,  but  words  without  an  act  (viz.  entry  into  the  land,  &c.) 
cannot  make  an  entry."  At  all  events,  there  should  be  a  new 
trial,  for  the  words  were  assumed  to  be  sufficient  to  prove  assent  by 
the  devisee.  Fitzherbert's  Abridgment,  tit.  Joint  Tenancy,  pi.  9, 
and  Brooke's  Abridgment,  tit.  Disclaimer,  pi.  2,  were  also  cited. 

Pabkb,  B.  : 

There  is  no  authority  but  Butler  and  Baker's  case  for  saying  that 
a  verbal  assent  to  a  devise  is  insufficient ;  but  that  case  does  not 
clearly  apply.  It  is  not  necessary  to  decide  the  point ;  for  we  all 
think  that  Cross's  expressions  were  so  ambiguous,  that  they  ought 
not  to  have  been  left  to  the  jury  as  evidence  importing  his  assent 
to  the  devise.  Unless  there  was  unequivocal  evidence  of  assent,  the 
subsequent  disagreement  by  deed  of  disclaimer  would  avoid  the 
estate  qiioeui  hunc.  The  consequence  would  be  to  avoid  the  will, 
as  to  him,  ab  initio^  and  vest  the  legal  estate  in  Bossiter,  so  that,  as 
his  heirs  have  disclaimed,  it  would  revert  to  the  heir-at-law  of  the 
testator. 

Aldbbson,  B.  : 

All  that  is  proved  here  is  consistent  with  there  not  being  an 
assent  by  Cross,  to  the  devise. 

shedidnottakethedowerby  deed,  and  had  been  tried  at  Canterbury,  ad- 
did  not  release  by  any  deed  her  right  to  joumed  it,  what  is  called  in  the 
the  two  other  parts  of  the  land  grant(Hi  margin  the  *^  judicium,**  is  *'  Sh.  {$emhle 
to  her  hnsband  and  herself  in  tail,  and  Suabdelowb)  :  Nos.  avo^  pie  a  tout  lo 
ondemandof  them  if  she  was  disseised,  couneeU  et  lour  semble  q.  eV  n'  9  p. 
''disoientqoile."  Afterwards,  at  West-  barrable.  Per  q.  ag.  V  ass.  q.  el*  reS 
minster,  to  which  SHAaD[EL0WB],  sa  sein,"  &c.  (that  she  should  recoyer 
before  whom  the  assize  of  novel  disseisin  her  seisin,  &c.) 


616  1847.    EX.     16  MEE.  A  W.  626.  [b.b. 

DOK  d.         BOLFB,  B. : 
Ghidokt 

V.  I  do  not  understand  Butler  and  Baket^s  case  as  to  this  point. 

r  e«e  n '      The  question  in  the  case  in  the  Year  Books  was,  whether  the  wife 

L  525  J 

was  entitled  to  the  whole  estate,  or  only  to  a  third  of  it  as  dower. 
She  actually  received  100  shillings  in  consideration  of  her  right  to 
dower,  and  so  made  her  election,  and  yet  her  act  and  declaration 
were  held  not*. to  bind  her. 

Kvle  absolute  for  a  new  trial. 


1847.  HAIGH  AND  Another  v.   JOSEPH  and    JOHN 

^—'  JAGGAR(i). 

[  ^^26  ]  Jig  Meeson  &  Welsby,  325—641 ;  S.  C.  17  L.  J.  Ex.  110.) 

A  deed,  which  may  operate  either  at  oommon  law  or  nnder  the  Statute 
of  Uses,  cannot,  in  pleading,  be  relied  on  as  operating  under  the  statute, 
unless  an  election  that  it  shall  so  operate  is  expressly  averred ;  and  quaere, 
whether  an  entry  under  such  a  deed  is  not  conclusive  of  an  election  that  it 
shall  operate  at  oommon  law. 

Semhhy  under  a  grant  to  A.,  B.,  and  C,  their  exeoutors,  &c.,  of  liberty 
to  get  the  coal  under  particular  closes  till  all  the  coal  should  be  gott^^,  an 
interest  passes  to  the  executors  of  the  survivor,  provided  the  deed  operates 
under  the  Statute  of  Uses. 

Trespass  for  breaking  and  entering  a  coal  mine  or  vein  of  coal  of 
the  plaintiffs,  lying  under  certain  closes,  pieces,  or  parcels  of  land 
or  ground  named,  and  digging  coals  there.  Second  count,  for 
carrying  away  coals.  Third  plea  to  the  first  count  stated,  that  one 
John  Sykes,  before  the  making  of  the  indenture  thereinafter  men- 
tioned, and  long  before  the  said  times  when,  &c.  in  the  declaration 
mentioned,  or  any  of  them,  and  long  before  the  plaintiffs  had 
anything  in  the  said  coal  mine,  or  vein  of  coals  in  which  dbc,  to 
wit,  on  27th  September,  1804,  was  seised  in  his  demesne  as  of  fee 
of  and  in  the  said  several  closes  &c.  respectively  in  the  first  count 
mentioned,  and  of  the  said  coal  mine  or  vein  of  coals,  situate,  lying, 
[  *626  ]  and  being  under  the  ^said  several  closes,  &c.,  in  that  count  men- 
tioned, and  being  so  thereof  seised,  before  the  said  times  when  &c., 
or  any  of  them,  to  wit,  on  &c.,  by  a  certain  indenture  then  made 
between  the  said  J.  Sykes  of  the  one  part,  and  Joseph,  Matthew, 
and  James  Jaggar,  in  the  said  indenture  mentioned,  of  the  other 
part  (2)rofert  of  the  indenture),  the  said  J.  Sykes  did,  for  the  con- 
siderations in  the  said  indenture  in  that  behalf  mentioned  and  set 

(1)  Followed  in  The  Low  Mwr  Company  v.  Tht  Stanlty  Cual  Company  (1675) 
33  L.  T.  (N.  S.)  436,  34  L.  T.  (N.  S.)  186. 
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forth,  and  for  settling  and  barring  all  future  and  other  paymentn  Haioh 
more  than  a  certain  sum,  to  wit,  420^.,  for  a  certain  portion  of  the  .jaogak. 
said  coals  under  the  said  closes,  &c.,  to  wit,  six  acres  of  the  said 
coals  after  the  rate  of  70Z.  per  acre,  to  be  paid  by  portions  as  in  the 
said  indenture  mentioned,  among  other  things,  by  the  said  inden- 
ture, for  himself,  his  heirs,  executors,  administrators,  and  assigns, 
grant  to  the  said  Joseph,  Matthew,  and  James  Jaggar,  their 
executors,  administrators,  and  assigns,  for  and  notwithstanding 
anything  thereinbefore  or  thereinafter  in  the  said  indenture  con- 
tained to  the  contrary,  from  and  after  the  commencing  of  and 
digging  and  sinking  of  any  pit  or  shaft  for  the  sale  of  coals,  in  tlie 
said  closes  in  the  said  indenture  mentioned,  whereof  the  said  closes, 
pieces,  or  parcels  of  land  or  ground  in  the  first  count  of  the  declara- 
tion mentioned  are  parcel,  the  liberty  and  privilege  of  getting, 
selling,  winning,  and  working  the  said  coals  or  mines  in  the  said 
indenture  mentioned,  being  all  the  coal  mines,  veins,  and  seams  of 
coal  of  him  the  said  J.  Sykes,  then  lying  or  being  within  or  under 
the  said  closes  in  the  said  indenture  mentioned,  whereof  the  closes, 
Ac.  in  the  first  count  mentioned  are  parcel,  in  as  large,  ample,  and 
beneficial  a  manner  to  all  intents  and  purposes  whatsoever  as  the 
said  J.  Sykes  could  settle  and  assure  the  same,  for  any  term  or 
terms  of  years,  computing  the  same  from  such  time  as  they  the 
said  Joseph,  Matthew,  and  James  Jaggar,  their  executors,  adminis- 
trators, or  assigns,  should  so  begin  to  sink  as  aforesaid,  until  the 
said  quantity  of  six  acres  of  *coals  should  be  gotten ;  and  at  the  [  *o27  ] 
expiration  of  the  term  of  twelve  years,  then  that  the  said  coals 
should  be  fairly  measured,  at  the  joint  expense  of  the  said  parties 
to  the  said  indenture,  and  upon  such  admeasurement  being  taken, 
if  the  full  quantity  of  six  acres  of  coals  should  not  be  then  gotten, 
then  that  the  said  Joseph,  Matthew,  and  James  Jaggar,  their 
executors,  &c.,  should  have  liberty  to  get  the  remainder  of  the 
said  six  acres  of  coals,  and  that  when  all  the  said  quantity  of  six 
acres  of  the  said* coals  should  be  gotten  in  a  workmanlike  manner, 
then  that  the  said  getting  and  selling  the  said  coals  should  be 
carried  on  as  aforesaid,  until  such  time  as  all  the  coals  in  the  said 
closes,  being  the  said  closes  in  the  said  indenture  mentioned,  and 
whereof  the  said  closes,  &c.  in  the  first  count  mentioned  are  part 
and  parcel,  should  be  gotten  and  disposed  of,  the  said  Joseph, 
Matthew,  and  Jamea  Jaggar,  their  executors,  <fec.,  paying  or  causing 
to  be  paid  to  the  said  J.  Sykes,  his  heirs  and  assigns,  for  every 
acre  of  coals  to  be  gotten,  over  and  above  the  aforesaid  quantity 
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Haigh  of  six  acres,  the  said  sum  of  701.  per  acre,  to  be  paid  for  by  the 
Jaogab.  Baid  Joseph,  Matthew,  and  James  Jaggar,  their  execators,  Sec.,  to 
the  said  J.  Sykes,  his  heirs.  &c.,  yearly  and  every  year,  in  such  pro- 
portion as  the  sale  and  consumption  of  the  said  coals  should  or 
might  happen  to  amount  to,  according  to  admeasurement  being  taken 
thereof  by  the  said  several  parties,  their  respective  executors,  &c. 

The  plea  then  set  forth  a  covenant  by  J.  Sykes  for  qaiet  enjoy- 
ment by  Joseph,  Matthew,  and  James  Jaggar  of  all  the  said  coals, 
'*  being  the  said  coals  lying  under  the  said  closes  in  the  said  inden- 
ture mentioned,  and  whereof  the  said  closes,  &c.  in  the  first  count 
mentioned  are  parcel,  premises,  privileges,  and  appurtenances 
whatsoever,  and  also  full  and  free  liberty  for  the  said  Joseph, 
Matthew,  and  James  Jaggar,  their  executors,  &c.,  to  fix  allneceeBary 
gins  or  engines,  and  to  build  cabins  in  the  said  closes,  and  the 
[  *528  ]  same  to  remove  and  take  away  as  occasion  might  require ;  *a]id 
also  to  make  roads  and  ways  for  horses,  carts,  and  carriages,  in 
and  over  the  closes  aforesaid ;  as  by  the  said  indenture,  &o.  will 
more  fully  and  at  large  appear ;  by  virtue  of  which  said  hereinbefore 
partly  recited  indenture,  afterwards  and  long  before  the  time  of 
committing  of  any  of  the  said  trespasses  in  the  first  count  mentioned, 
to  wit,  on  1st  January,  1805,  the  said  Joseph,  Matthew,  and  James 
Jaggar  did  commence  sinking  and  digging  certain  pits  or  shafts, 
to  wit,  three  pits  or  shafts,  for  the  sale  of  coals  in  the  said  closes  in 
the  said  hereinbefore  partly  recited  indenture  mentioned,  and  became 
entitled  to  the  said  powers,  liberties,  privileges,  license,  and  authority 
aforesaid,  for  the  said  term  so  to  them  thereof  granted  as  afore- 
said, according  to  the  terms,  true  intent,  and  meaning  of  the 
aforesaid  hereinbefore  partly  recited  indenture. 

Averment,  that  afterwards,  and  after  the  making  of  the  said 
indenture,  to  wit,  on  1st  January,  1805,  the  said  Joseph,  Matthew, 
and  James  Jaggar,  after  sinking  the  aforesaid  pits  or  shafts  in  the 
said  closes  in  the  said  indenture  mentioned,  for  the  sale  of  coals  as 
aforesaid,  and  for  the  purpose  of  getting  and  vending  of  coals,  did 
then,  from  the  time  of  their  sinking  the  said  pits  or  shafts,  proceed 
to  get  and  win  in  a  workmanlike  manner  the  said  coals  under  the 
said  closes  in  the  said  indenture  mentioned,  until  the  said  quantity 
of  six  acres  of  the  said  coals  was  won  and  gotten  in  a  workmanlike 
manner.  The  plea  then  averred  the  deaths  of  Joseph  and  Matthew 
Jaggar,  leaving  James  Jaggar  then  surviving,  whereupon  he 
**  became  entitled  to  the  powers,  liberties,  privileges,  license,  and 
authority  aforesaid,  for  the  then  residue  and  remainder  of  the  said 
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term  for  which  the  said  powers,  &c.  were  so  granted  as  aforesaid  to  Haioh 
him  and  the  said  John  (i)  and  Matthew  Jaggar,  their  executors,  i&c,  jaooab. 
according  to  the  terms,  true  intent,  and  meaning  of  the  aforesaid 
in  part  recited  indenture,  and  which  said  term  had  not  expired  at 
the  time  of  the  commencement  of  this  suit ;  and  the  said  James 
Jaggar  then  *became  and  was  entitled  to  carry  on  the  said  getting  [  *^^  ] 
and  selling  coals  until  all  the  coals  under  the  said  closes,  &c.  in 
the  first  count  mentioned  should  be  gotten  and  disposed  of."  The 
plea  then  alleged,  that  James  Jaggar  made  his  will,  appointing  four 
executors,  and  on  28th  April,  1848,  died  so  entitled  to  the  said 
powers,  liberties,  privileges,  &c.,  using  the  same  terms  as  just 
stated.  It  then  stated  the  proving  of  James  Jaggar's  will  by  his 
executors,  who  thereupon,  as  such  executors,  became  entitled  to  the 
said  powers,  &c.  (using  the  terms  as  just  stated),  *'  whereupon  the 
defendants,  as  the  bailiffs  and  servants  of  the  said  executors  (named) 
of  the  said  James  Jaggar,  deceased,  as  aforesaid,  and  by  their  com- 
mand, divers,  to  wit,  eighteen  acres  of  coals  there  then  being  and 
remaining  unworked  and  ungotten,  under  the  said  closes  in  the  said 
partly  recited  indenture  mentioned,  whereof  the  said  closes,  &c.  in 
the  first  count  mentioned  are  part  and  parcel  as  aforesaid,  at  the 
said  several  times  when  &c.  in  the  first  count  mentioned,  and  during 
the  said  term  for  which  the  aforesaid  powers,  liberties  «&c.,  by  the 
said  hereinbefore  partly  recited  indenture,  were  granted  to  the  said 
Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c.,  and  which 
had  not  expired  at  the  time  of  the  commencement  of  this  suit,  and 
in  pursuance  and  exercise  of  the  powers,  &c.,  granted  as  aforesaid 
by  the  said  partly  recited  indenture,  broke  and  entered  the  said 
coal  mine,  &c.  in  the  first  count  mentioned,  being  part  and  parcel 
of  the  said  coal  mines,  veins,  and  seams  of  coal  lying  under  the  said 
closes  in  the  said  indenture  mentioned,  whereof  the  said  closes,  &c.  in 
the  first  count  of  the  declaration  mentioned  are  part  and  parcel,  and 
there  dug  out  of  the  said  coal  mine  or  vein  of  coals  the  said  quantities 
of  coal  in  the  said  first  count  mentioned,  nnd  took  and  carried  away 
the  same,  and  converted  and  disposed  thereof  to  their  the  defendants' 
own  use,  as  it  was  lawful  for  them  to  do  for  the  cause  aforesaid, 
which  are  the  several  alleged  trespasses,"  &c.    Verification. 

To  this  plea  the  plaintiffs,  after  craving  oyer  of  the  indenture,        [  630  ] 
demurred  specially,  assigning  for  causes,  inter  alia,  that  no  title  to 
the  locus  in  quo  appeared  to  be  vested  in  the  executors  of  James 

(1)  Sic  in  the  report :  apparently  a  misprint  for  **  Joseph." 
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Haioh  Jaggar  under  the  deed  in  question,  and  that  such  deed  was  not 
Jaooab.  pleaded  according  to  its  true  legal  effect.  By  the  deed,  as  set  out  on 
oyer  at  the  head  of  the  demurrer,  it  appeared  that  by  indenture, 
dated  27th  September,  1804,  between  John  Sykes  of  the  one  part, 
and  Joseph,  Matthew,  and  James  Jaggar  of  the  other  part,  it  was 
witnessed,  that  for  and  in  consideration  of  the  yearly  rent  therein- 
after referred,  and  the  covenants  and  agreements  therein  mentioned 
and  contained  on  the  part  of  the  said  Joseph,  Matthew,  and  James 
Jaggar,  their  executors,  administrators,  and  assigns,  to  be  paid  and 
performed,  he  the  said  J.  Sykes  granted,  bargained,  sold,  and  con- 
firmed, unto  the  said  Joseph,  Matthew,  and  James  Jaggar,  their 
executors,  administrators,  and  assigns,  all  the  coal  mines,  veins, 
and  seams  of  coal  of  him  the  said  J.  Sykes,  lying  and  being  within 
or  under  his  closes  of  land,  belonging  to  the  farm  and  tenements  at 
Flockton  Moor  Head,  then  in  the  possession*  of  the  said  J.  Sykes, 
commonly  called  or  known  by  the  several  names  of  <&c.  (stating 
names  of  closes),  together  with  all  necessary  roads  and  ways  for 
horses,  carts,  and  carriages,  in  and  over  the  said  closes  or  any  of 
them,  to  and  from  the  pits  or  shafts  to  be  sunk  in  the  said  clchses, 
for  the  convenience  of  taking  and  carrying  away  the  said  coal,  with 
full  and  free  liberty  to  the  said  Joseph,  Matthew,  and  James 
Jaggar,  their  executors,  administrators,  and  assigns,  at  all  times 
during  the  term  thereby  granted,  to  dig  for,  sink  for,  and  get  the 
same  coal  in  a  fair  and  workmanlike  manner,  in  the  said  closes,  or 
any  of  them,  together  with  a  sufiScient  ground  room,  or  bank  room, 
in  the  said  closes,  near  the  said  pits,  to  lay  all  such  coals  as  should 
from  time  to  time  be  gotten,  and  full  and  free  liberty  to  sell  and 
dispose  of  such  coals,  and  for  the  purchasers  thereof  to  carry  away 

[  •581  ]  the  same  with  horses,  carts,  carriages,  *or  otherwise,  as  they  the 
said  Joseph,  Matthew,  and  James  Jaggar,  their  executoi-s,  «Lc., 
should  think  best,  by  and  along  the  roads  which  might  be  most 
conveniently  made  for  that  purpose,  and  full  and  free  liberty  for 
the  lessees,  their  executors,  &c.,  for  the  getting,  selling,  and 
carrying  away  the  said  coals,  and  clearing  the  same  of  and  from  all 
water,  gravel,  damp,  or  other  inconveniences,  which  might  obstruct 
or  binder  the  winning  or  working  of  the  said  colliery,  they  the  said 
Joseph,  Matthew,  and  James  Jaggar,  their  executors,  administrators, 
and  assigns,  from  time  to  time  doing  as  little  damage  as  might  be 
to  the  owner  or  occupiers  of  the  said  lands  and  premises  ;  and  that 
by  the  same  indenture  it  was  further  witnessed,  that  for  and  in 
consideration  of  the  sum  of  420/.  by  the  said  Joseph,  Matthew,  and 
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James  Jaggar,  some  or  one  of  them,  paid  to  the  said  J.  Sykes  in  Haioh 
manner  following,  that  is  to  say,  the  sum  of  951.  on  or  before  2nd  jaooab. 
February,  1805,  and  the  further  sum  of  85Z.  on  or  before  the  2nd 
February  thence  next  following,  and  so  successively  every  2nd  day 
of  February  in  every  year,  until  the  full  end  and  term  of  twelve 
years,  commencing  from  the  2nd  day  in  February  next  ensuing  the 
day  of  the  date  thereof,  although  the  said  Joseph,  Matthew,  and 
James  Jaggar  had  thereby  covenanted  to  pay  to  the  said  J.  Sykes, 
his  heirs  or  assigns,  the  sum  of  4202.,  by  yearly  portions,  as  afore- 
said, yet  they  the  said  Joseph,  Matthew,  and  James  Jaggar, 
their  executors,  &c.,  or  any  of  them,  should  have  liberty  or  privilege 
of  sinking  a  pit  or  pits  on  the  said  closes,  or  any  part  thereof,  for 
the  use  and  benefit  of  getting  and  selling  of  coals  at  any  time  or 
times  thereafter  during  the  terms  thereinbefore  granted,  for  getting 
and  vending  of  coals  as  aforesaid,  at  their  will  and  pleasure,  and  to 
suit  the  convenience  of  them  the  said  Joseph,  Matthew,  and  James 
Jaggar,  their  executors,  &c. ;  and  for  settling  and  barring  all  future 
and  other  payments  more  than  the  said  sum  of  420/.,  for  six  acres 
of  coals,  after  the  said  rate  of  20/.  per  acre,  to  be  paid  by  portions 
as  ^aforesaid,  the  said  J.  Sykes  did,  for  himself,  his  heirs,  executors,  C  *^^^  1 
administrators,  and  assigns,  thereby  grant,  agree,  and  covenant  to 
and  with  the  said  Joseph,  Matthew,  and  James  Jaggar,  their 
executors,  administrators,  and  assigns,  that  for  and  notwithstanding 
anything  thereinbefore  or  after  contained  to  the  contrary,  they  the 
said  Joseph,  Matthew  and  James  Jaggar,  their  executors,  &c., 
from  and  after  the  commencing  of  digging  or  sinking  any  pit  or 
shaft  for  sale  of  coals  in  the  said  closes,  should  have  and  enjoy  the 
liberty  and  privilege  of  getting,  selling,  winning,  and  working  the 
said  coals  or  mines  in  as  large,  ample,  and  beneficial  manner  to  all 
intents  and  purposes  whatsoever  as  the  said  John  Sykes  could 
settle  and  assure  the  same,  for  any  time  or  term  of  years,  computing 
the  same  from  such  time  as  the  said  Joseph,  Matthew,  and  James 
Jaggar,  their  executors,  &c.,  should  so  begin  to  sink  as  aforesaid,  until 
the  quantity  of  six  acres  of  coals  should  be  gotten,  and  at  the 
expiration  of  the  term  of  twelve  years,  then  to  be  fairly  measured 
at  the  joint  expense  of  the  said  parties,  and  upon  such  admeasure- 
ment being  taken,  the  full  quantity  of  six  acres  of  coals  being  not 
tiien  gotten,  to  have  liberty  to  get  the  remainder  as  aforesaid  ;  and 
when  all  the  coals  were  gotten  in  a  workmanlike  manner,  to  the 
quantity  of  six  acres,  then  the  said  business  of  getting  and  selling 
coals  to  be  carried  on  as  aforesaid,  until  such  time  as  all  the  coals 
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Haioh  in  the  said  closes  be  gotten  and  disposed  of  by  the  said  Joseph, 
Jaooab.  Matthew,  and  James  Jaggar,  their  executors,  &c.,  paying  or  caasing 
to  be  paid  to  the  said  J.  Sykes,  his  heirs,  and  assigns,  for  every 
acpe  of  coals  to  be  gotten  over  and  above  the  aforesaid  quantity  of 
six  acres,  the  said  sum  of  70L  per  acre,  to  be  paid  for  by  the  said 
Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c.,  to  the 
said  J.  Sykes,  his  heirs  or  assigns,  yearly  and  every  year,  in  such 
proportions  as  the  sale  and  consumption  of  the  said  coals  should  or 
might  happen  to  amount  to,  according  to  admeasurement  being 
[  •sss  ]  taken  thereof  by  the  said  several  parties,  their  respective  ^executors, 
&c. ;  and  that  the  said  Joseph,  Matthew,  and  James  Jaggar,  their 
executors,  &c.,  should  have  full  and  free  liberty  and  privilege  of 
getting  stones  in  some  convenient  part  jof  the  said  closes  at  an? 
time  or  times  of  getting  and  vending  of  the  said  coals,  for  the  use 
of  making  and  repairing  roads,  for  the  use  and  benefit  of  carrying 
away  the  said  coals  when  gotten,  making  such  satisfaction  for  the 
same  to  the  said  J.  Sykes,  his  heirs,  or  assigns,  as  they  were  then 
eold  for  per  yard :  to  have  and  to  hold  all  and  singular  the  before- 
mentioned  to  be  thereby  granted  coals,  premises,  and  privileges, 
unto  the  said  Joseph,  Matthew,  and  James  Jaggar,  their  executors, 
&c.y  from  the  2nd  day  of  February  then  next  ensuing,  for  aud 
during  the  term  of  twelve  years  thence  next  ensuing,  and  fully  to 
be  complete  and  ended :  yielding  and  paying  therefor  to  the  said 
J.  Sykes,  his  heirs,  Sec,  the  said  yearly  rent  of  352.,  at  the  times 
and  in  manner  thereinbefore  specified ;  provided  always  and  upon 
condition^  that  if  the  said  yearly  rent,  or  any  part  thereof,  should 
at  any  time  or  times  be  in  arrear  and  unpaid  by  the  space  of  thirty 
days  next  after  any  day  or  time  whereat  or  whereon  the  same  ought 
to  be  paid  as  aforesaid,  although  not  demanded,  then  and  from 
thenceforth  those  presents  should  be  absolutely  void  in  case  the 
said  J.  Sykes,  his  heirs,  or  assigns,  should  at  any  time  after- 
wards choose  the  same  to  be  void,  but  not  otherwise ;  and  the  said 
J.  Sykes  did  for  himself,  his  heirs,  &c.,  thereby  grant,  agree,  and 
covenant  to  and  with  the  said  Joseph,  Matthew,  and  James  Jaggar, 
their  executors,  &c.,  that,  under  payment  of  the  rents  and  perform- 
ance of  the  covenants,  conditions,  provisoes,  and  agreements  in 
these  presents  specified,  or  mentioned  to  be  by  the  said  Joseph, 
Matthew,  and  ^ James  Jaggar,  their  executors,  &c.,  paid  and  per- 
formed respectively,  they  the  said  Joseph,  Matthew,  and  James 
Jaggar,  their  executors,  &c.,  should  and  lawfully  might,  peaceably 
And  quietly,  without  any  eviction,  ejectment,  suit,  let,  or  disturbance. 
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of,  from,  or  by  the  said  J.  Sykes,  his  heirs,  &c.,  have,  hold,  occupy,  Haioh 
*and  e/ijoy  all  the  said  coals,  premises,  privileges,  and  appur-  jaqgab. 
tenances  whatsoever,  and  also  full  and  free  liberty  for  the  said  [  *584  ] 
lessees,  their  executors,  &c.,  to  fix  all  necessary  gins  or  engines, 
and  build  cabins  in  the  said  closes,  and  the  same  to  remove  and 
take  away' as  occasion  might  require  ;  and  also  to  make  roads  and 
ways  for  horses,  carts,  and  carriages,  in  and  over  the  said  closes 
aforesaid ;  and  the  said  Joseph,  Matthew,  and  James  Jaggar  did, 
and  every,  of  them  did,  jointly  and  severally  for  himself  and 
themselves,  their  respective  executors,  &c.,  thereby  grant,  agree, 
and  covenant  to  and  with  the  said  J.  Sykes,  his  heirs  and  assigns, 
that  they  the  said  Joseph,  Matthew,  and  J.  Jaggar,  their 
executors,  &c.,  should  and  would  in  every  year,  during  the  said 
term  of  twelve  years,  well  and  truly  pay  or  cause  to  be  paid  unto 
the  said  J.  Sykes,  his  heirs,  &c.,  the  clear  yearly  rent  above  thereby 
reserved,  and  every  part  thereof,  at  the  times  and  in  the  manner 
thereinbefore  appointed  for  payment  of  the  same  respectively,  and 
should  and  would  pay,  bear,  and  discharge  all  taxes,  lays,  assess- 
ments, and  impositions  whatsoever,  which  should  or  might  be 
taxed,  layed,  assessed,  or  imposed  upon,  or  become  due  or  payable 
out  of,  for,  or  in  respect  of  the  said  intended  colliery,  whether 
Parliamentary  or  otherwise,  and  should,  whenever  any  of  the  said 
intended  pits  or  shafts  ceased  to  be  used  other  than  one  pit  or 
shaft,  which  it  was  agreed  should  be  from  time  to  time  left  open 
for  air  or  vent  during  the  said  term,  at  their  respective  costs  and 
charges,  sufficiently  fence  about  all  such  pits  as  should  be  kept 
open  for  air  or  any  other  necessary  use,  to  prevent  men  and  cattle 
from  falling  in  therein ;  and  also  should  and  would,  at  the  end  or 
other  sooner  determination  of  the  term  thereby  granted,  make  the 
ground  to  be  used  as  and  for  roads  for  carrying  off  the  said  coals, 
only  levelling  the  same ;  and  should  and  would,  at  the  expiration 
of  getting  of  coals  aforesaid,  yield  up  and  leave  or  cause  to  be  yielded 
up  and  left,  the  possession  of  the  said  granted  premises,  and  every 
part  thereof,  ^peaceably  and  quietly,  in  such  repair  as  aforesaid,  [  *536  } 
unto  the  said  J.  Sykes,  his  heirs  or  asnigns ;  and  that  the  said 
J.  Sykes,  his  heirs  or  assigns,  or  any  of  them,  or  any  other  person 
or  persons  whatsoever,  by  his,  their,  or  any  of  their  order,  should 
or  might,  at  any  time  or  times  thereafter  during  the  said  term, 
come  and  go  into,  upon,  and  from  the  said  hereby  granted  coal 
mines  and  premises,  or  any  part  thereof,  to  view  the  same,  without 
suit  or  disturbance ;  and  that  the  said  J.  Sykes,  his  heirs,  &c.. 
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Haioh  should  not  nor  would  at  any  time  or  times  during  the  term  of 
Jaooar.  getting  the  said  coals  in  the  said  closes,  sufifer  or  cause  to  be 
suffered  or  made,  any  road  or  roads,  drain,  or  drains,  in  the  said 
closes  of  land,  for  the  use  and  benefit  of  any  other  person  or 
persons  other  than  the  said  Joseph,  Matthew,  and  James  Jaggar,  their 
executors,  &c.   In  witness  whereof,  &c.  (Executed  by  all  the  parties.) 

The  fourth  plea  (also  to  the  first  count)  stated,  that  J.  Sykes, 
being  seised  in  fee  &c.,  for  a  pecuniary  consideration  demised  the 
mines  to  the  former  grantees  for  one  year,  under  which  demise  those 
persons  entered  and  became  possessed  &c.  It  then  set  out  (with  a 
piojert)  the  indenture  of  the  27th  of  September,  1804,  and  on  whieh 
the  former  plea  was  founded ;  but  in  this  plea  the  deed  was  described 
as  a  grant  and  release  of  the  mines  to  the  grantees,  their  executors, 
&c.,  to  hold  to  them,  &c.,  till  six  acres  of  coal  should  be  gotten;  and 
after  that  all  the  coal  should  be  gotten  and  disposed  of.  In  other 
respects  the  fourth  plea  resembled  the  third. 

The  plaintiffs'  replication,  after  craving  oyer  and  setting  out  the 
indenture  as  before,  traversed  both  the  alleged  demise  for  a  year, 
and  the  alleged  grant  and  release,  concluding  to  the  country. 

The  defendants  demurred  to  this  replication  for  duplicity,  &c., 
and  the  plaintiffs  joined  in  demurrer.  The  grounds  of  demurrer  to 
this  replication  need  not  be  stated  further,  as  they  were  not  dis- 
[  *f^36  ]  cussed  in  the  argument,  the  plaintiffs  ^contending  that  the  fourth 
plea  was  bad  as  on  general  demurrer,  and  the  judgment  of  the 
Court  proceeding  upon  the  question  of  the  sufSciency  of  the  pleas 
only. 

The  case  was  argued  in  last  Michaelmas  Term,  by 

Atherton,  in  support  of  the  demurrer  to  the  third  plea : 

As  to  the  third  plea.  The  defendants  justify  under  the  executors 
of  James  Jaggar,  the  survivor  of  the  three  lessees  in  the  deed  set 
out  on  oyer.  In  doing  so,  the  defendants  set  out,  as  the  legal  effect 
of  that  deed,  a  right  (after  six  acres  of  coal  should  be  gotten)  in  the 
lessees  and  their  personal  representatives,  to  get  coal  under  certain 
closes,  till  all  the  coal  should  be  gotten.  The  main  objection  is, 
that  such  is  not  the  legal  effect  of  the  deed.  The  entire  deed,  with 
the  exception  of  one  solitary  passage  begiiming  with  the  words — 
''  And  when  all  the  coals  are  gotten  in  a  workmanlike  manner  to 
the  quantity  of  six  acres,  then  the  said  business  of  getting  and 
selling  coals,''  &c. — is  framed  as  a  **  lease  "  of  the  coal  under  the 
closes  for  twelve  years,  with  ''  liberty  *'  of  getting  coal  at  any  time. 
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even  after  the  twelve  years,  until  six  acres  shall  have  been  gotten.  Haioh 
The  effect  of  the  passage  particularized  is  that,  after  the  getting  jamab. 
of  the  six  acres  of  coal,  the  business  of  getting  and  selling  coal 
should  be  carried  on  until  all  the  coal  under  the  closes  should  be 
obtained  and  disposed  of — the  lessees  and  their  executors,  &c. 
paying  a  proportional  yearly  rent.  The  habendum,  which  follows 
this  part  of  the  deed,  and  the  office  of  which  is  to  "  limit  the 
certainty  of  the  estate,"  (1  Inst.  6  a),  clearly  defines  a  term  of 
twelve  years  as  the  limit  of  the  interest  conveyed  ;  and  it  is,  there- 
fore, not  clear  that  any  estate  subsisted  after  the  expiration  of  that 
period,  or  more  than  a  contract  for  an  interest.  But,  even  if  the 
intention  is  clear,  no  estate  could  pass  to  endure  after  the  death  of 
the  surviving  lessee :  and,  thus,  for  want  of  words  of  inheritance — 
whether  there  was  a  grant  of  the  mines  themselves,  as  would  seem 
to  have  been  the  case  for  the  ^twelve  years,  or  a  grant  of  a  liberty  [  *^7  ] 
to  dig  for  coal  only,  (and  beyond  the  twelve  years  no  more  than  this 
could  have  passed  (i) ) — ^in  each  case,  and  equally,  words  of  inherit- 
ance were  necessary.  The  only  difference  between  the  two  interests 
would  be,  that  one  would  be  a  corporeal,  the  other  an  incorporeal, 
hereditament:  but  either  would  be  a  ''tenement,"  according  to 
Lord  Coke's  well-known  definition  in  the  1st  Inst.  6  a.  To  the 
same  effect  is  1  Inst.  19  b,  20  a.  To  hold  till  all  the  coals  should 
be  gotten,  is  for  a  period  necessarily  of  uncertain  duration  ;  which 
makes  the  interest  a  freehold.  But  a  freehold  interest  in  ''  lands 
or  tenements,"  in  the  absence  (in  a  deed)  of  words  of  inheritance,  is 
but  an  estate  for  life,  whatever  other  terms  indicating  perpetuity  may 
be  used :  Littleton,  s.  1  (2).  At  the  furthest,  therefore,  the  interest 
created  by  this  deed  ceased  on  the  death  of  the  surviving  grantee : 
whereas  the  plea  sets  up  its  continuance  in  the  devisees  under  his  will. 
As  to  the  fourth  plea.  Putting  aside  the  replication,  this  plea  is 
bad  on  general  demurrer ;  for  it  equally  fails  to  set  out  the  true 
legal  effect  of  the  deed — each  plea  being  formed  on  the  same  instru- 
ment,— as,  at  the  utmost,  a  grant  for  the  lives  of  the  grantees.  It 
also  describes  the  deed  as  a  ''  release,"  which  the  language  of  the 
deed  itself,  as  set  out  on  oyer,  distinctly  negatives. 

Cowling,  contrd: 
This  deed  is  certainly  a  very  inartificial   instrument.     If  the 

(1)  On  this  point,  the  following  cases  4  East,  469 ;  Doe  d.  Hanley  v.  Wood,  21 

were  mentioned  in  argument,  namely  :  R  B.  469  (2  B.  &  Aid.  724) ;  Jones  v. 

Lord     Mountjoy'a    case,     Qodb.     18;  ^tio;<i0,43  R.  B.490  (4  Ad.  &E1.80d). 

Cheetham   v.    Williamson  and  others,  (2)  See  also  2  Bl.  Com.  c.  7. 

R.R. — ^VOL.  LXXIII.  40 
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Haioh       argument  for  the  plaintiffs  is  correct,  the  deed  is  to  a  great  extent 

Jaooab.  inoperative;  for  there  could  not  be  a  freehold  legally  conveyed, 
commencing  at  the  end  of  the  twelve  years,  nor  on  2nd  February, 
1805,  there  having  been  no  inrolment  of  the  deed ;  so  that  the  deed 

[  •588  ]  would  be  *reduced  to  a  lease  for  twelve  years.  Looking  at  it  with 
a  view  to  further  the  intent  of  the  parties,  it  having  been  acted  upon 
for  so  long  a  period,  it  may  be  supported  thus :  it  amounts  to  a 
lease  for  twelve  years  certain,  and  as  much  longer  as  requisite  to 
win  the  whole  of  the  mines  then  working  in  a  workmanlike  manner : 
and  as  it  is  a  deed,  and  made  for  a  sufficient  pecuniary  considera- 
tion, it  operated  under  the  Statute  of  Uses  as  a  bargain  and  sale  of 
a  chattel  interest,  and  inrolment  was  unnecessary.  That  it  was 
intended  that  all  the  coals  should  be  got  under  it,  appears  from 
several  expressions  in  it,  as,  ''the  said  business  of  getting  and 
selling  coals  to  be  carried  on  as  aforesaid,  until  such  time  as  all  th^ 
coals  in  the  said  closes  be  gotten  and  disposed  of,"  &c.  Such  an 
interest  as  is  contended  for  might  be  created  by  will,  and  would  be 
considered  as  a  chattel  interest ;  thus,  a  devise  to  A.,  his  executors. 
&c.,  in  trust  to  pay  the  debts  of  B.,  has  been  held  a  chattel  interest : 
Doe  d.  White  v.  Simpson  (i).  See  note  7,  by  Hargrave  and  Butler, 
to  Co.  Litt.  42  a.  But  **  feoffment  to  the  use  of  A.  for  life, 
remainder  to  the  use  of  B.,  his  executors  and  assigns,  till  10/.  shall 
be  levied  out  of  the  profits,"  was  ruled  to  be  a  chattel.  So,  in 
RoBse's  case  (2),  it  appears  taken  for  granted  that  a  man  levying  a 
fine  to  the  use  of  himself  for  life,  remainder  to  his  executors,  until 
they  shall  have  levied  800Z.  for  performance  of  his  will,  creates  au 
interest  lasting  until  that  sum  has  been  duly  raised.  These 
authorities  show  that  such  an  interest  as  is  contended  for  may  be 
raised  by  way  of  use.  Now,  no  technical  words  are  necessary  to 
carry  out  the  intention  ;  it  is  enough  if  the  Court  can  see  that  the 
lessor  intends  to  convey  to,  that  is,  to  bargain  and  sell  to  the  use  of, 

[  *689  ]  the  lessees,  their  executors,  *&c.  There  is  sufficient  pecuniary  con- 
sideration to  support  the  deed  as  a  bargain  and  sale,  the  reservation 
of  rent  being  enough  for  the  purpose :  2  Sanders  on  Uses,  47,  49, 
4th  ed.  The  cases  where  uncertain  interests  have  been  held  not  to 
be  chattel  interests  are  distinguishable.  If  lands  be  given  to  a  man 
so  long  as  a  tree  stands,  a  freehold  interest  is  conveyed,  because  a 

(1)  6  East,  162  (stated  46  B.  B.  524,  B.  B.  609  (2  Man.  &  G.  937). 
525).     As  to  this  case  see  the  Wills         (2)  Moor,  556.     Thomatin  v.  ileu-ib- 

Act,  1837,  (7  Will.  IV.  &  1  Vict.  c.  26),  worth.   Carter,   76.  77,   was  cited  by 

se.   30,   31,   and  Aeland  v.  Pting,  58  A LDXBSON,  B.,  as  contrary. 
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man  may  have  a  freehold  interest  in  the  tree  itself.  So,  where  Haioh 
lands  are  given  mitil  A.  makes  J.  8.  bailiff  of  his  manor,  as  in  Co.  jaooab. 
Litt.  42  a,  note  (6),  Hargrave  and  Butler's  edit. ;  because  A.  has  all 
his  life  in  which  to  appoint.  But  there  seems  no  more  reason  for 
holding  the  interest  in  the  present  case  to  be  freehold,  than  would 
apply  for  holding  a  conveyance  till  certain  debts  are  paid  to  be  a 
freehold.  If  the  mines  are  duly  worked  they  must  be  won  within  a 
limited  period. 

(Aldbbson,  B.  :  Has  it  not  been  held  that  though  such  a  construc- 
tion may  be  put  on  wills,  it  will  not  on  deeds  ?) 

CordelTs  case  (i)  is  the  only  authority  to  that  effect ;  but  the  first 
resolution  there  appears  pointed  at  deeds  operating  at  common  law, 
and  not  by  way  of  use,  and  there  seems  no  reason  why  there  should 
in  this  respect  be  any  difference  between  deeds  operating  by  way  of 
use  and  wills. 

(BoLFB,  B. :  That  explanation  of  the  resolution  in  CordelVs  case, 
certainly  receives  some  confirmation  from  what  is  said  of  that  case 
in  Manning's  case  (2).) 

Atherton,  m  reply : 
The  right  to  obtain  all  the  unsevered  coal  is  a  real  and  not  a 
chattel  interest  in  its  nature;  and  the  defendants  are  not  in  a 
position  to  contend  for  the  operation  of  the  deed  as  a  bargain  and 
sale  under  the  Statute  of  Uses,  inasmuch  as  they  have  not  pleaded 
an  election  that  it  should  so  operate,  which  was  necessary,  according 
to  Green  v.  Miller  (8). 

Cur,  adi\  vvU, 

On  this  day  the  judgment  of  the  Coubt  was  delivered  by  [  640  ] 

Pabkb,   B.      (After    stating    the   pleadings,    the    learned  Baron 
proceeded) : 

The  questions  in  this  case  arise  upon  the  special  demurrer  to  the 
third,  and  the  demurrer  to  the  replication  to  the  fourth,  plea. 

The  replication  being  bad  for  duplicity,  the  plaintiff  contends  that 
the  fourth  plea  is  bad  on  general  demurrer. 

The  substantial  question  on  both  is  as  to  the  legal  effect  of  the 
deed  set  out  on  oyer,  and  relied  upon  as  a  defence  in  both  pleas. 

(1)  Cro.  Eliz.  316.  (3)  8  Bing.  92. 

(2)  8  Co.  Bep.  96  a. 

40—2 
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Haioh  This  deed  is  most  inartificially  drawn.     It  appears  to  us,  however, 

Jagoab.  ^o  operate  as  a  lease  of  the  mines  to  the  Jaggars,  and  their  executors, 
for  twelve  years  from  the  2nd  February,  1805,  at  all  events. 
Whether  the  deed,  as  to  the  subsequent  right  to  get  coals  is  more 
than  a  covenant  to  grant  for  a  subsequent  term,  is  a  question ;  but 
we  think  it  operates  as  a  grant  of  an  easement,  after  the  expiration 
of  that  lease,  to  win  the  remainder  of  the  six  acres  paid  for  by  the 
sum  of  420Z. ;  and  whenever  that  quantity  should  be  got,  to  win  the 
remainder,  paying  702.  an  acre.  The  lease  for  twelve  years  is  good 
at  common  law ;  the  limitation  for  the  indefinite  term  afterwards, 
of  the  incorporeal  hereditament  only,  which  is  to  continue  for  an 
uncertain  period,  viz.  till  all  the  coals  are  got,  would  in  a  conmion 
law  conveyance  be  either  an  estate  for  life,  in  which  case  it  termi- 
nated on  the  death  of  the  survivor  of  the  grantees ;  or  an  estate  for 
term  of  years,  and  if  so,  it  would  be  void  for  want  of  the  certainty 
of  years.  As  a  common  law  conveyance,  therefore,  it  would  afford 
no  defence.  But,  according  to  the  authorities  cited  by  Mr.  CowUng, 
viz.  Co.  Litt.  42 ;  Hale's  MSS.,  Rosse's  case  (i),  these  words  would 
convey  a  chattel  interest  only  in  a  conveyance  to  uses  or  a  will,  and 
would,  therefore,  devolve  on  the  executor  of  the  surviving  lessee ; 
[  *<^i  ]  *and  so  there  would  be  a  defence  to  this  action.  But  the  defendant's 
pleadings  are  open  to  the  objection,  that  there  is  no  averment  that 
the  lessees  elected  to  take  the  interest  by  way  of  use ;  and  this  is 
necessary,  on  the  authority  of  Sir  Rowland  HaytvartTs  case  (2),  and 
Oreen  v.  Miller  (8),  otherwise  it  must  betaken  to  operate  at  conmion 
law.  It  appears  indeed  on  the  pleas,  that  the  lessees  entered  and 
got  the  coals,  and  this  would  be  an  entry  under  the  lease  for  twelve 
years,  and  if  so,  it  would  probably  be  a  conclusive  election  that  the 
whole  deed  should  operate  at  common  law :  Sheppard's  Touch- 
stone, 83. 

We  think,  therefore,  that  the  pleas  are  bad.  Mr.  Cowling  should 
amend  on  the  usual  terms,  and  plead  the  deed  as  operating  by  the 
Statute  of  Uses,  and  state  its  legal  effect,  which  is  done  in  neither 
of  the  present  pleas  ;  and  on  that  account  the  third  at  least  is  bad» 
the  objection  being  pointed  out  on  special  demurrer. 

Judgment  accordingly. 

(1)  Moor,  566.  (3)  8  Bing.  92. 

(2)  2  Co.  £ep.  526. 
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PAYNE  V.  HAINE.  imt. 

Feb.  10. 
(16  Meeson  &  Welsby,  541—546 ;  S.  0.  16  L.  J.  Ex.  130.)  

Defendant,  on  beooming  tenant  to  plaintiff  of  a  farm  and  out-buildings,  ^  •> 
agreed  to  keep  the  same,  and  at  the  expiration  of  the  tenancy  to  deliver  up 
the  same,  in  good  repair,  order,  and  condition.  Breach,  that  he  did  not 
keep  and  deliyer  up  the  farm,  &c.,  in  good  repair,  &c. :  Held,  that,  on  this 
contract  to  keep  the  premises  in  good  repair,  the  tenant  was  bound  to  put 
them  in  that  condition,  and  that  the  tenant  was  not  justified  in  keeping 
them  in  bad  repair  because  he  found  them  in  that  condition ;  but  the  extent 
of  that  repair  was  to  be  measured  by  their  age  and  dass  (1). 

Assumpsit.  The  declaration  stated,  that  the  defendant,  on  <&c., 
became  tenant  to  the  plaintiff  of  a  certain  farm,  oat-buildings,  &c., 
on  the  terms,  amongst  others,  that  he  should  pay  all  rates  and  taxes 
in  respect  of  the  said  farm,  &c.,  and  should  *'  keep  the  same,  and 
at  the  expiration  of  the  said  tenancy  should  deliver  up  the  same, 
in  good  repair,  order,  and  condition."  Breach,  that  the  defendant 
*did  not  pay  the  taxes,  and  did  not  keep  the  farm,  out-buildings  &c.,  [  *b4$  ] 
and  at  the  expiration  of  the  tenancy  deliver  up  the  same,  in  good 
and  sufficient  repair,  order,  and  condition.  Pleas,  as  to  the  sum 
of  62.  68.  Id.,  payment  of  that  sum  on  account  of  the  income-tax ; 
2nd,  as  to  the  residue,  payment  of  1152.  into  Court,  and  no  damages 
ultra.  Beplication,  similiter  to  first,  and  to  second  plea,  damages 
uUra.  At  the  trial,  at  the  last  Somersetshire  Assizes,  before 
Flatt,  B.,  the  plaintiff  proved  bad  repair  of  the  thatch  on  the  out- 
buildings, as  also  the  gates.  The  defendant  sought  to  prove  that 
the  gates  had  fallen  to  pieces  from  age  alone,  and  that  the  thatch 
was  better  when  he  left  than  when  he  entered.  The  learned  Baron 
told  the  jury  to  consider  the  state  of  the  premises  when  the 
defendant  entered,  adding,  that  it  was  enough  if  the  defendant  left 
them  in  as  good  plight  as  he  found  them,  and  that  he  was  not 
bound,  on  quitting  the  farm,  to  replace  the  matters  demised  by 
leaving  new  instead  of  old,  or  oak  instead  of  apple-tree  posts. 
Verdict  for  defendant.  A  rule  having  been  granted  for  a  new  trial,  ^ 
on  the  ground  of  misdirection, 

Crowder  and  F.  Edwards  showed  cause : 

The  ruling  of  the  learned  Judge  was  correct,  and  a  tenant  who 
contracts  to  keep  premises  in  good  repair  fulfils  his  undertaking  by 
leaving  them  substantially  in  the  same  condition  in  which  he 
received  them.    This  is  not  only  the  popular  view  of  this  contract, 

(IJ  Followed  in  Proudfmt  v.  HaH  (1890)  25  Q.  B.  Div.  42,  59  (L.  J.  a  B. 
389.— J.  G.  P. 
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Paths  but  is  the  common-sense  construction  of  the  words,  and  is  borne 
Hadib.  out  by  the  authorities.  It  is  quite  clear  that  the  words  **  good 
repair  "  cannot  mean  any  absolute  and  ascertained  state  of  repair ; 
because  if  they  did,  a  party  taking  a  house  of  the  plainest  descrip- 
tion, if  he  contracted  to  keep  it  in  good  repair,  would  be  obliged  to 
leave  it  in  the  same  state  and  condition  as  the  tenant  of  the  most 
highly-finished  house,  who  had  entered  into  the  same  contract. 
[  *ft43  ]  xhe  description  ''  good  repair,"  therefore,  must  be  a  ^relative 
description ;  and  the  only  question  to  be  decided  is,  whether  that 
has  relation  to  the  state  of  the  premises  when  demised. 

(Pabkb,  B.  :  It  has  been  decided  in  several  cases,  that,  so  far  as 
the  defendant  is  concerned,  that  expression  has  relation  only  to  the 
age  of  the  building.  Good  repair  is  different  in  old  and  new 
premises;  but  here  the  defendant  is  to  ''keep  in  good  repair;" 
that  would  apply  to  premises  in  bad  condition  when  demised 
to  him.) 

It  would  seem  hardly  possible  in  principle  that  this  should  be  the 
case,  since  it  can  make  no  difference  to  the  tenant  whether  the 
house  is  out  of  repair  by  reason  of  its  age  or  the  previous  neglect 
of  the  landlord.  [They  cited  Stanley  v.  Towgood  (i),  Burdett  v. 
[  544  ]  Withers  (2),  Hanis  v.  Jones  (3),  and  Gnttei'idffe  v.  Munyard  (4).]  In 
the  latter  case,  Tindal,  Ch.  J.,  in  summing  up  to  the  jury,  said: 
''  Where  a  very  old  building  is  demised,  and  the  lessee  enters  into 
a  covenant  to  repair  (6),  it  is  not  meant  that  the  old  building  is  to 
be  restored  in  a  renewed  form  at  the  end  of  the  term,  or  of  greater 
value  than  it  was  at  the  commencement  of  the  term.  What  the 
natural  operation  of  time  flowing  on  effects,  and  all  that  the 
elements  bring  about  in  diminishing  the  value,  constitute  a  loss 
which,  60  far  as  results  from  time  and  nature,  falls  on  the  land- 
lord. But  the  tenant  is  to  take  care  that  the  premises  do  not  suffer 
more  than  the  operation  of  time  and  nature  would  effect;  he  is 
bound  by  seasonable  applications  of  labour  to  keep  the  house  as 
nearly  as  possible  in  the  same  condition  as  when  it  was  demised. 
If  it  appears  that  he  has  made  these  applications,  and  laid  out 
money  from  time  to  time  on  the  premises,  it  would  not  perhaps  be 

(1)  43  R.  E.  o69  (3  Bing.  N.  C.  4).         (4)  48  R.  R  773  (1  Moo.    &  Bob. 
See  Mantz  v.  Ooriny,  44  R.  IJ.  759  (4      334). 

Bing.  N.  C.  451).  (5)  The  defendant  in  that  case  had 

(2)  45  R.  R.  692  (7  Ad.  &  El.  136).  also  agreed  to  keep  in  repair  with  aU 

(3)  42  R.  R.  772  ( 1  Moo.  &  Rob.  173),  needful  reparations, 
per  TiiTOAL  Ch.  J. 
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fair  to  judge  him  very  rigorously  by  the  reports  of  a  surveyor,  who  Paynm 
is  sent  on  the  premises  for  the  very  purpose  of  finding  fault.  Still  hainb. 
there  is  only  a  certain  latitude  to  be  allowed  in  these  cases,  and  the 
jury  are  to  say  whether  or  not  the  lessees  have,  in  the  present 
instance,  done  what  was  reasonably  to  be  expected  from  them, 
looking  to  the  age  of  the  premises  on  the  one  hand,  and  to  the 
words  of  the  contract  which  they  have  chosen  to  enter  into  on 
the  other  "(1). 

(Aldebson,  B.  :  The  criterion  of  Tindal,  Ch.  J.,  as  to  results 
from  time  and  nature,  is  difficult  for  a  jury.  Suppose  a  house  built 
forty  years  to  have  old  windows,  what  is  the  rule  as  to  repairing 
them  ?  Or  suppose  a  new  house  demised  for  ninety-nine  years,  if 
the  test  be  the  state  in  which  it  was  when  the  first  tenant  ^entered,  [  *646  ] 
it  would  be  unfair  to  be  compelled  to  keep  it  in  the  same  state  ever 
after.) 

Pabkk,  B.  : 

If,  at  the  time  of  the  demise,  the  premises  were  old  and  in  bad 
repair,  the  lessee  was  bound  to  put  them  in  good  repair  as  old 
premises;  for  he  cannot  ''keep''  them  in  good  repair  without 
putting  them  into  it.  He  might  have  contracted  to  keep  them  in 
the  state  in  which  they  were  at  the  time  of  the  demise.  This  is  A 
contract  to  keep  the  premises  in  good  repair,  as  old  premises ;  but 
that  cannot  justify  the  keeping  them  in  bad  repair  because  they 
happened  to  be  in  that  state  when  the  defendant  took  them.  The 
cases  all  show  that  the  age  and  class  of  the  premises  let,  with  their 
general  condition  as  to  repair,  may  be  estimated,  in  order  to 
measure  the  extent  of  the  repairs  to  be  done.  Thus,  a  house  in 
Spitalfields  may  be  repaired  with  materials  inferior  to  those  requi- 
site for  repairing  a  mansion  in  Grosvenor  Square ;  but  this  lessee 
cannot  say  he  will  do  no  repairs,  or  leave  the  premises  in  bad 
repair,  because  they  were  old  and  out  of  repair  when  he  took  them. 
He  was  to  keep  them  in  good  repair,  and  in  that  state,  with  reference 
to  their  age  and  class,  he  was  to  deliver  them  up  at  the  end  of  the 
term. 

Aldbrson,  B.  : 

The  marginal  note  of  Burdett  v.  Withers  (2)  may  be  incorrect,  but 

the  judgment  is  quite  right,  and  shows  that  a  lessee  who  has 

(I)  See  this  summing  up  cited  in     N.  C.  451). 
Mantz  T.  Goring,  44  B.  E.  759  (4  Bing.  (2)  45  B.  B.  692  (7  Ad.  &  El.  136). 
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Patmb  contracted  to  keep  demised  premises  in  good  repair,  is  entitled  to 
Hahte.  pi^ove  what  their  general  state  of  repair  was  at  the  time  of  the 
demise,  so  as  to  measure  the  amount  of  damages  for  want  of 
repairs  by  reference  to  that  state.  Stanley  v.  Towgood{i)  had 
[  *546  ]  seemed  *to  show  that,  though  the  age  of  a  house  at  the  time  of  its 
demise  must  be  considered  in  estimating  the  amount  of  repair  on 
which  the  lessor  can  insist,  yet  any  inquiry  into  its  state  of  repair 
at  the  time  of  entry  would  be  misplaced.  However,  as  some  want 
of  repair  then  existed,  and  the  case  was  left  to  the  jury  as  to  the 
amount  of  damages,  which  they  found  under  202.,  the  Court  would 
not  interfere.  It  is  no  doubt,  in  practice,  difficult  to  say  what  is  a 
putting  premises,  so  old  as  to  be  ready  to  perish,  into  good  repair, 
or  keeping  them  in  it;  but  a  contract  to  ''put"  premises  in  good 
repair  cannot  mean  to  furnish  new  ones  where  those  demised  were 
old,  but  to  put  and  keep  them  in  good  tenantable  repair,  with 
reference  to  the  purpose  for  which  they  are  to  be  used. 

BoLFB,  B. : 

By  the  contract  put  in  evidence,  the  wood  on  the  farm  is  not  to 
be  used  except  for  new  gates.  That  seems  to  have  contemplated 
repairing  or  replacing  them.  The  term  *'  good  repair  "  is  to  be 
.construed  with  reference  to  the  subject-matter,  and  must  differ,  as 
that  may  be  a  palace  or  a  cottage ;  but  to  **  keep  in  good  repair '' 
presupposes  the  putting  into  it,  and  means  that  during  the  whole 
term  the  premises  shall  be  in  good  repair. 

Platt,  B.,  concurred. 

Rule  abiohUe. 

Cockburn  and  Piideavx  were  to  have  supported  the  rule. 


1847.  OWEN  V.  DE  BEAUVOIE. 

[■TI^]  (^^  Meeson  &  Welsby,  547—668 ;  8.  C.  11  Jur.  468.) 

[Affirmed  on  appeal;  see  6  Ex.   166.    This  decision  will  be 
consolida  ted  with  the  report  on  appeal.] 

(1)  43  E.  R.  569  (3  Bing.  N.  C.  4). 


VOL.  Lzxm.]       1847.    EX.     16  MEE.  &,  W.  569.  688 

The  attorney-general  v.  HALLETT.  mi. 

Feb.  9. 
(16  Meeaon  &  Welaby,  569—583  ;  S.  C.  16  L.  J.  Ex.  131.)  

An  information  filed  by  the  Attorriey- General  suggested  that  an  informa-  1  ^^^  J 
tion  had  been  previously  filed  against  the  defendant  for  an  encroachment 
by  him  on  the  Boyal  forest  of  Waltham,  by  inclosing  land  therein  (about 
twelve  acres)  with  a  ditch  and  fence ;  and  that  pending  the  judgment  of 
the  Court  on  a  demurrer  in  that  cause,  the  defendant  had  very  lately  com- 
menced cutting  down  and  clearing  away  all  the  holly  trees  and  underwood 
on  the  land  so  inclosed  by  him ;  such  trees,  &c.  being  part  of  the  vert  and 
covert  of  the  forest.  The  present  information  prayed  that  the  defendant 
might  be  restrained  from  cutting  any  more  trees  or  underwood  growing 
within  the  forest.  The  answer  stated  that  the  defendant  was  seised  in  fee 
of  the  locua  in  quo  by  having  bought  it  three  years  before ;  that  it  was  not 
part  of  or  within  the  forest,  and  that  he  cut  the  holly  trees  and  underwood 
at  the  proper  season,  and  in  the  course  of  the  proper  management  of  the 
estate,  as  it  had  been  cut  for  the  last  twenty  years:  Held,  that  the  vert 
of  a  forest  is  a  necessary  part  of  it;  still  as  no  irreparable  injury  to  the 
vert  was  shown  in  this  case,  the  act  of  the  defendant,  assuming  the  locus  in 
quo  to  be  within  the  forest,  was  a  trespass  in  the  nature  of  waste,  which 
might  be  compensated  in  damages,  and  therefore  that  no  injunction  could 
be  granted. 

This  was  an  information  in  the  nature  of  a  bill,  filed  by  the 
AUomey-Oeneral  on  the  part  of  the  Grown,  for  an  injunction  to 
restrain  the  defendant  from  catting  down  trees  and  underwood 
growing  in  Kington  Wood,  in  Essex.  It  stated,  that,  in  Hilary 
Term,  1846,  the  Attorney-General  had  filed  an  information 
against  the  defendant,  stating,  in  substance,  that  her  Majesty,  in 
right  of  her  Crown,  was  seised  of  the  forest  of  Waltham,  in  the 
county  of  Essex,  and  that  she  and  all  her  ancestors,  Kings  and 
Queens  of  England,  had  continually  held  and  enjoyed  the  said 
forest,  and  the  game  of  wild  beasts  and  fowls  of  forest,  chase,  and 
warren,  coming  and  arising  of  and  from  the  said  forest,  and  all 
rights,  franchises,  &c.  appertaining  thereto,  without  any  disturb- 
ance, title,  or  claim  made  thereto,  until  the  committing  of  the 
offences  after  mentioned,  and  still  of  right  ought  to  have  and  enjoy 
the  same,  &c. :  yet  that  the  defendant  had,  in  1844,  encroached  on 
the  soil  of  the  forest,  by  unlawfully  erecting  a  fence  and  digging  a 
ditch  upon  the  soil  thereof,  and  thereby  had  inclosed  for  his  own 
use,  and  divided  from  the  residue  of  the  forest,  a  considerable 
extent  of  the  soil  thereof.  The  defendant  pleaded  to  this  informa- 
tion, and  the  Attorney-General  demurred  to  his  pleas;  and,  in 
last  Hilary  Term,  the  demurrer  was  argued,  upon  which  the  Court 
had  postponed  its  judgment.  The  present  information  then  stated, 
that  the  said  Bichard  Hallett  had  very  lately  commenced  cutting 
down  and  clearing  away  all  the  holly  trees  and  underwood  in  that 
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A.-o.  part  of  the  forest  called  Kington  Wood,  which  ♦were  and  are 
Hallktt.  growing  on  that  part  of  the  forest  which  had  been  encroached  upon 
[  *570  ]  and  inclosed  by  the  defendant,  and  sold  and  disposed  of  the  said 
trees  and  underwood  for  his  own  profit,  and  that  he  had  threatened 
and  intended  to  cut  down  all  the  other  trees  and  underwood 
standing  within  that  part  of  the  said  forest  which  he  had  so 
encroached  upon  and  inclosed ;  that  the  trees  and  underwood  cut 
down  and  threatened  to  be  cut  down  form  part  of  the  vert  and 
covert  of  the  said  forest,  and  that  the  property  of  the  trees  within 
the  said  forest,  that  form  part  of  the  vert  and  covert  thereof,  is 
vested  in  her  Majesty.  The  prayer  of  the  information  was,  that 
the  defendant  might  be  restrained  from  cutting  or  clearing  away 
any  more  trees  or  underwood  growing  within  the  forest.  Affidavits 
sworn  on  the  29th  January,  and  filed  on  the  2nd  February,  and 
used  in  support  of  the  information,  alleged,  that  on  and  before  the 
19th  January,  1847,  the  defendant  had  begun  to  cut  down  hoUy 
trees  and  underwood,  bushes,  willow  and  other  trees,  in  Kington 
Wood,  and  had  threatened  to  cut  down  every  thing  standing  within 
a  space  of  about  60  yards  wide,  and  more  than  a  quarter  of  a  mile 
long.  On  the  8rd  February  a  notice  of  this  motion,  intitled  as 
"Between  her  Majesty's  Attorney -Genei-aly*'  informant,  and  the 
defendant,  by  English  information,  was  given  to  the  defendant  by 
the  solicitor  of  the  Board  of  Woods  and  Forests. 

By  his  answer,  filed  6th  of  February,  1847,  the  defendant  first 
denied  the  encroachment  charged,  and  stated  that  the  information 
of  Hilary  Term,  1846,  was  filed  against  him  by  reason  of  his  having 
repaired  a  fence  and  ditch  belonging  to,  and  situated  on,  an  estate 
called  Kington  Wood,  of  which  he  was  seised  in  fee,  and  which  was 
not  part  of  the  forest  or  within  it ;  that  that  information  alleged 
that  the  place  where  the  fence  and  ditch  were  was  parcel  of  the 
forest,  and  that  the  pleas  demurred  to  denied  that  allegation  ;  that 
the  defendant,  at  the  proper  season,  commenced  cutting  the  said 
[  ♦571  ]  holly  trees  and  *underwood,  and  had  frequently  cut  them  without 
hindrance  during  the  three  years  for  which  time  the  estate  had 
been  his  property;  that  they  had  been  cut  in  like  manner  by 
former  owners,  during  twenty  years  and  upwards,  and  that  he  had 
been  informed,  and  verily  believed,  that  they  had  been  cut  in  like 
manner  by  the  owners  of  the  estate  called  Kington  Wood,  during  a 
much  longer  period  back,  and  that  the  cutting  of  the  holly  trees 
and  underwood  was  proper  and  seasonable,  and  in  the  course  of  the 
proper  management  of  the  estate. 
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The  Solicitor-General  and  G.  B.  Maule,  in   support  of   the         A.-G. 
motion :  Hallbtt. 

The  question  now  pending  for  the  judgment  of  the  Court,  on  the 
information  of  Hilary  Term,  1846,  is,  whether  the  estate  of  the 
defendant  is  parcel  of  the  forest ;  and  the  further  waste  complained 
of  in  this  information  has  been  committed  during  the  time  taken  by 
the  Court  to  deliberate  on  that  question. 

(BoLFE,  £. :  The  defendant  denies  that  Kington  Wood  is  part  of 
the  forest,  and  therefore  denies  that  it  is  in  the  Crown.  Then  the 
ordinary,  if  not  the  invariable  rule  in  equity  is,  that  where  title  is 
hont'i  fide  in  dispute,  there  cannot  be  an  injunction  pending  the  suit.) 

The  forest  law  here  applies.  The  defendant  admits  that  he  is 
cutting  down  the  wood  on  his  estate  ;  now,  if  that  estate  is  not  in 
the  forest,  the  defendant's  inconvenience,  in  being  enjoined  from 
cutting  it  down  in  the  interval  pending  the  judgment  of  this  Court, 
is  small  compared  with  the  injury  sustained  by  the  Crown,  if  the 
defendant's  estate  proves  to  be  within  the  forest,  and  yet  the 
defendant  is  permitted  to  cut  it  down.  An  injunction  'pendente  lite 
is  all  that  is  asked ;  the  defendant  can  only  suffer  a  little  delay. 
The  injury  to  the  Crown  is  irremediable  ;  it  will  lose  all  the  vert, 
for  the  trees  and  underwood  are  vert.  A  Royal  forest  **  est  tuta 
ferarum  mansio,  *non  quarumlibet,  sed  silvestrium,  non  quibuslibet  [  •672  ] 
in  locis,  sed  certis  et  ad  hoc  idoneis ;  unde  foresta  E  mutata  in  0 
quasi  foresta,  hoc  est,  ferarum  statio."  Ockam,  cap.  ''  Quid  regis 
foresta,"  cited  Co.  Litt.  238  a.  A  forest  consists  of  soil,  covert, 
laws,  courts,  judges,  officers,  game,  and  certain  bounds.  4  Inst. 
'289.  "Vert  or  viridis,  verd,  greenhue,"  falls  under  the  term 
"covert."  Manwood(i),  3rd  edit.,  chapters  6  and  8,  pi.  1,  in 
speaking  "  of  the  woods  and  coverts  of  a  forest,  and  of  their  differ- 
ences," says,  "  it  hath  been  already  declared  before  that  every 
forest  must,  of  necessity,  be  replenished  with  wood  great  and  coverts, 
for  the  succour  of  the  wild  beasts,  both  of  the  forest  and  chase,  and 
therefore  the  laws  of  the  forest  specially  provide  for  the  preserva- 
tion of  their  woods  and  coverts,  whether  they  be  the  woods  of  the 
King  or  of  any  other  person ;  so  that  if  any  man  cut  wood  within 
the  forest,  although  that  the  soil  whereon  those  woods  do  grow  be 
his  own  freehold,  yet  he  may  not  cut  down  or  fell  his  woods  and 
coverts   there."     Lord  Coke,  in   4   Inst.  289,  thus  describes  it : 

(1)  Chap.  8,  pi,  l,p.  134. 
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A.-6.  "  Viridis,  greenhue,  a  viriditate ;  the  French  calleth  it  verd,  and  we 
Hallbtt.  vert;  whatsoever  beareth  green  leaf,  but  specially  of  great  and 
thick  coverts.  And  vert  is  of  divers  kinds,  some  that  may  serve  as 
well  for  food  of  men  as  of  beasts,  as  pear,  chestnut,  apple,  service, 
nut  and  crab- trees,  &c.,  and  for  the  shelter  and  defence  of  the 
game :  some  called  hautboys,  serving  for  food  and  browse  of  and 
for  the  game,  and  for  the  defence  of  them,  as  oaks,  beeches,  &c. 
Some  hautboys  for  browse  and  shelter  and  defence  only,  as  ashes, 
poplars,  <bc."  He  then  mentions  other  trees  and  bushes  as  being 
also  vert,  including  brakes,  gorse  and  heath,  as  fit  food,  shelter,  or 
hiding  of  the  beasts  of  forest,  and  adds,  that  herbs  and  weeds, 
though  green,  are  not  vert.  Manwood  treats  holly  trees  as  *'  over 
vert,"  or  haut-bois  (i),  and  shows  that  every  tree  which  grows 
within  a  forest,  even  on  arable  land  there,  whether  haut-boys  or 
[  *573  ]       sub-bois,  is  vert,  *being  in  the  King's  possession  (2). 

(Pabee,  £. :  There  is  no  doubt  that  woods  are  a  necessary  part 
of  a  forest,  for  there  is  no  shelter  for  the  beasts  of  forest  without  it 
If  all  the  vert  were  destroyed  over  the  whole  forest,  there  might  be 
an  end  of  the  forest  so  far,  for  without  wood  there  would  be  no 
shelter  for  the  beasts  of  forest.  The  question  is,  whether,  in  this 
case,  such  an  irreparable  injury,  in  the  nature  not  of  mere  waste 
but  of  destruction,  has  been  committed  or  threatened,  as  will  induce 
this  Court  to  interfere,  supposing  there  is  a  fair  question  of  title. 
The  defendant  does  not  say  that  the  Crown  has  a  forest  there,  or 
that  if  the  particular  spot  were  part  of  the  forest,  the  trees  cat 
down  would  be  vert.) 

By  the  forest  law,  a  man  who  is  owner  of  freehold  land  within  a 
forest,  may  not  cut  down  trees  there.  Injunctions  to  restrain 
parties  holding  lands  in  the  forest,  but  not  owning  the  fee,  from 
cutting  wood  growing  on  their  lands,  have  often  been  granted  at 
the  suit  of  the  Attomey-Oeneral.  The  defendant  was  about  to 
make  a  clearance  of  the  whole  land. 

(Aldbrson,  B.  :  The  test  by  which  an  injunction  will  be  granted 
or  refused  is,  whether  the  act  complained  of  is  an  irreparable 
injury  (3),  or  a  trespass  only.  Now  grubbing  up  the  underwood  is 
not  charged,  and  on  cutting  it  to  the  germins,  the  defendant  left 

(1)  3rd  edit.  121,  chap.  6.  case  of  nodules  of  clay  found  in  the 

(2)  3rd  edit  121,  chap.  6.  sea. 

(3)  See  Oowper  v.  Baker,  17  Ves.  128 : 
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the  stamps  to  grow  again  (i) ;  the  taking  the  crop  of  underwood         a.-g. 
would  not  be  an  irremediable  injury  to  the  subject-matter,  for  it     hallvtt. 
would  grow  up  again.     This  is  an  application  in  equity.     Now,  in 
equity,  if  a  wood  is  claimed  in  ejectment  against  a  party  in  posses- 
sion, no  injunction  lies  in  general  against  him  for  cutting  it.) 

The  locus  in  quo  is  not  the  simple  wood  of  an  individual,  it  is  a 
Royal  forest.  By  the  mere  act  of  cutting  the  wood  the  covert  is  lost 
to  the  deer,  so  that  as  to  them  the  injury  is  for  several  years 
♦irreparable.  F  •s^i  ] 

(Parkb,  B.  :  Were  the  whole  forest  cut  down,  the  injury  would 
be  irreparable  (2),  but  is  this  injury  to  a  part  more  than  a  trespass  ?) 

Though  this  piece  of  land  may  be  small,  other  parties  in  the 
defendant's  situation  may  each  cut  down  the  trees  on  his  land,  so 
as  to  destroy  the  whole  forest  gradually.  Manwood,  in  chapter  8, 
pi.  4,  '*  as  to  what  shall  be  said  to  be  waste  by  the  laws  of  the 
forest,"  says,  "  to  fell  or  cut  down  any  covert  or  coverts  of  woods  in 
the  forest,  without  license,  although  that  the  same  be  growing  in  a 
man's  own  lands  of  inheritance,  is  so  great  an  offence  to  the  forest, 
that  the  same  not  unworthily  taketh  the  name  of  a  waste  of  the 
forest." 

(Pabke,  B.  :  Still  the  question  is,  whether  the  locus  in  quo  is  part 
of  the  forest.  Suppose  ejectment  to  be  brought  for  meadow  land^ 
no  injunction  would  lie  to  prevent  a  party  from  converting  it  into 
arable  land  pending  the  cause. 

Aldbbson,  B.  :  This  act  on  land  within  a  forest  would,  without 
doubt,  be  waste.  The  question  is,  whether,  pending  a  trial  of  a 
fact  as  to  title,  we  should  grant  an  injunction.  We  restrain  a 
tenant  who  has  covenanted  not  to  convert  meadow  into  arable, 
because  there  is  no  question  of  title.  If  the  Court  should  decide 
that  this  land  is  part  of  the  forest,  an  injunction  would  be  imme- 
diately granted.  If  an  ejectment  were  brought  for  a  house,  the 
Court  would  probably  grant  an  injunction  to  prevent  it  from  being 
pulled  down,  or  its  character  from  being  entirely  changed.  If  the 
defendant  admitted  his  lands  to  be  within  the  forest,  but  claimed  a 

(1)  See  Manwood,  3rd  edit.,  147,  coal,  the  substanoe  of  the  inheritance ; 
148.  and  Bourne  v.   Tayhr,   10  B.  E.  267 

(2)  See  Thimas  v.  OakUy,  11  R.  E.  (10  East,  189). 
181  (18  Vee.  186),  as  to  taking  away 
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A.-G.        right  to  cnt  down  the  timber,  the  case  would  be  different ;  here  he 
Hallbtt.     denies  that  the  land  is  parcel  of  the  forest. 

Pabkb,  B.  :  We  are  all  agreed  that  cutting  down  the  vert  is  waste, 
and  a  destruction,  pro  tempore,  of  the  forest,  though  it  may  be 
repaired  when  the  germins  grow  again.) 

[  *676  ]  The  forest  law  is  quoad  *Boyal  forests  part  of  the  common  law. 
The  word  ''  waste "  is  differently  interpreted  by  the  forest  law. 
Again,  Man  wood  draws  a  distinction  between  waste  and  destructioD 
in  a  forest  (i). 

(Aldbrson,  £. :  All  that  admits  the  land  held  by  a  subject  in 
severalty  to  be  within  the  ambit  of  the  forest.) 

Suppose  the  Crown  to  succeed  in  obtaining  judgment,  it  has  in  the 
meantime,  and  for  many  years,  lost  the  covert  and  food  for  its  deer. 
Manwood  says (2),  ''And  if  a  man  do  fell  his  woods,  which  are 
coverts  within  a  forest,  without  license,  and  yet  doth  so  enclose  and 
fence  those  woods  round  about,  that  they  are  well  preserved  to  grow 
again,  and  that  in  a  short  time,  then  that  shall  be  a  waste  of  the 
forest,  forasmuch  as  the  covert  of  the  forest  is  thereby  lessened  and 
wasted.  For,  as  it  is  held  at  the  common  law,  that  if  a  tenant  for 
term  of  life  do  cut  down  woods  and  fell  them,  that  is  a  waste, 
although  that  the  same  woods  do  grow  again ;  even  so  it  is  by  the 
forest  law,  that  if  a  man  do  cut  down  a  covert  of  a  forest  without 
license,  the  same  is  a  waste  of  the  forest,  although  that  the  coveri 
doth  grow  again,  forasmuch  as  the  same  felling  of  the  covert  shall 
for  a  time,  cause  the  exile  and  banishment  of  the  wild  beasts  from 
that  place." 

(Aldbbson,  B.  :    Lord    EiiDON   says,  jn  Hanson  v.  Gardiner  (z), 

'*I  remember  when  in  a  case  of  trespass,   unless  it  grew  to  a 

nuisance,  an  injunction  would  have  been  refused,  and  even  in  the 

<!ia8e  of  waste,  if  by  temporary  acts  from  time  to  time,  merely  the 

subject  of  an  action,  and  not  bringing  along  with  it  irreparable 

mischief.     Lord  Hardwigkb  thought  it  was  granted  only  as  following; 

the  relief.    Lord  Thurlow  had  great  difficulty  as  to  trespass.    I  have 

a  note  of  a  remarkable  case,  in  which  the  name  of  one  of  the  parties 

was  Flamang.     There  was  a  demise  of  close  A  to  a  tenant  for  life, 

the  lessor  being  landlord  of  an  adjoining  close,  B.     The  tenant  dug 

(1)  Manwood,    ch.    8,    "Waste    in         (2)  Chap.  S,  pi.  4,  p.  148. 
Forests,"  pi.  4,  3rd  edit.  p.  147.  (3)  7  Vee.  805,  307. 
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a  mine  in  the  former  close.  That  *wa8  waste  from  the  privity.  A.-a. 
But  when  we  asked  for  an  injunction  against  his  digging  in  the  hallbtt. 
other  close,  though  a  continuation  of  the  working  in  the  former,  [  •STe  ] 
Lord  Thublow  hesitated  much,  but  did  at  last  grant  the  injunction ; 
first,  from  the  irreparable  ruin  of  the  property  as  a  mine  ;  secondly, 
as  it  was  a  species  of  trade  ;  and  thirdly,  upon  the  principle  of  this 
Court  enjoining  on  matter  of  trespass,  where  irreparable  damage  is 
the  consequence.  This  led  to  Robertson  v.  Lord  Byron  (i),  and  the 
other  cases  in  which  also  this  principle  operated,  that,  unless  there 
was  some  jurisdiction  to  prevent  it,  there  would  be  great  failure  of 
justice  in  the  country.  The  ground  of  that  case  was  irreparable 
mischief,  and  irreparable  mischief  that  would  have  been  done  before 
there  could  have  been  any  trial  at  law,  as  to  the  right  claimed  to  let 
off  the  water.  Isacu:  v.  Humpage  (2)  is  a  case  on  its  own  particular 
circumstances,  certainly  not  standing  upon  the  notion  of  irreparable 
waste.''  According  to  that,  unless  something  in  the  nature  of 
irreparable  waste  is  likely  to  occur  during  the  time  which  may  be 
occupied  in  trying  the  cause,  the  Grown  ought  to  wait  for  its  injunc- 
tion. The  cutting  holly  trees  cannot,  in  this  case,  be  made  out  to 
be  irreparable  damage  by  forest  law,  because  the  question  of  title, 
whether  it  is  part  of  the  *forest,  is  not  yet  decided.  If  it  should  [  •677  ] 
follow  from  the  judgment  of  the  Court  that  it  is,  doubtless  an 
injunction  must  be  granted.) 

Suppose  a  man  to  sue  in  ejectment  for  a  house,  claiming  absolute 
title  to  a  fine  ancient  room  in  it,  would  not  an  injunction  be  granted, 
if  the  person  in  possession  threatened  or  began  to  alter  its  antique 
character,  which  was  incapable  of  restoration  ? 

(Platt,  B.  :  There  the  subject  case  of  controversy  would  be  agreed 
on,  as  being  a  room.  Here  it  is  doubted  whether  this  land  is  part 
of  the  forest. 

Aldebson,  B.  :  Had  the  defendant  admitted  the  land  to  be  within 
the  ambit  of  the  forest,  and  claimed  a  right  nevertheless  to  cut  down 
timber  or  vert  there,  that  destruction  would  be  an  irreparable  injury 
to  the  rights  of  the  Crown  over  that  land.) 

Manwood  proceeds,  p.  150,  **  And  as  at  the  common  law,  if  a  tenant 
for  term  of  years  do  willingly  suffer  a  meadow  to  be  drowned  witli 
water,  whereby  the  same  doth  become  full  of  rushes  and  barren,  or 

(1)  1  Br.  C.  0.  688.  (2)  3  Br.  C.  C.  463. 
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A..0.  if  he  do  plough  up  his  meadow  land  and  make  the  same  arable  land, 
Hallett.  that  is  said  to  be  a  waste,  so  likewise,  if  a  man  have  a  meadow 
ground  or  pasture  lying  within  the  King's  forest,  without  the  covert 
of  the  forest,  and  the  owner  of  the  same  doth  plough  up  his  meadow 
or  pasture  ground,  which  hath  not  been  usually  ploughed  nor  sown 
before,  and  so  convert  the  same  into  tOlage,  it  shall  be  said  to  be  a 
waste  of  the  forest."  Again,  in  chapter  9,  speaking  of  '*  Assarts  of 
a  forest,"  he  says,  **  Even  as  a  waste  by  the  laws  of  the  forest  is 
accounted  one  of  the  greatest  offences  or  trespasses  that  can  be  done 
to  the  vert  of  the  forest,  because  the  same  is  a  felling  down  and 
destroying  of  the  thickets  and  coverts  of  a  forest,  that  is  to  say,  the 
vert  or  greenhue,  be  it  great  wood  or  underwood,  bushes,  thorns,  or 
any  covert  that  beareth  green  leaf,  so  likewise  an  assart  of  the  forest 
is  the  greatest  offence  or  trespass  of  all  others,  and  there  is  none 
like  unto  it  that  can  be  done  unto  the  vert  of  the  forest,  for  every 
[  *678  ]  assart  of  a  forest  doth  contain  in  it  *a  waste  and  destruction  of  the 
vert  and  covert  of  the  forest,  and  more,  for  whereas  a  waste  of  a 
forest  is  but  the  felling  or  cutting  down  of  the  coverts,  which  may 
grow  again  and  become  covert  in  time,  an  assart  is  the  plucking  up 
by  the  roots  of  those  woods  which  are  thickets  or  coverts  of  the 
forest,  to  make  the  same  pasture  or  arable  land."  Bishops  and 
incumbents,  having  qualified  fees  in  their  sees  and  glebes,  have  been 
restrained  by  injunction  at  suit  of  the  patrons,  for  cutting  trees  or 
digging  stones  there:  Knight  v.  Moseley  (i).  Suppose  such  defen- 
dants set  up  a  title  in  themselves  to  the  trees  or  quarries,  in  a  right 
independent  of  their  sees  or  benefices,  would  the  injunction  have 
been  refused  ? 

(BoLFE,  B. :  As  the  defendant,  in  the  case  cited,  did  not  answer, 
but  demurred,  he  admitted  a  part  of  the  waste  committed,  so  that 
the  point  now  put  is  not  there  decided.) 

The  setting  up  title  to  stock  would  equally  prevent  an  injunction 
against  selling  it  out.  In  Lowther  v.  Stamper  (2),  Lord  Habdwigkb 
refused  an  injunction  to  stay  waste  in  digging  a  coal  mine,  till  the 
answer  was  come  in,  or  the  defendant  had  made  default  in  not 
putting  in  his  answer,  because  it  appeared  that  the  defendant  set 
up  a  right  to  the  inheritance  of  the  estate  in  which  the  mines  were 
dug.     Here  the  answer  is  put  in. 

(Aldbbson,  B.  :  In  Lord  Habdwigeb's  time  injunctions  were  not 
(1)  Amb.  176.  (2)  3  Atk.  496. 
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granted  as  they  have  subsequently  been.    The  whole  of  that  practice        a..g. 

seems  to  have  arisen  out  of  the  common  law  writ  of  eatrepement,  to     haiIvft. 

prevent  injury  pendente  lite,  in  an  action  of  waste  (i)  by  a  tenant, 

where  there  was  privity  of  title.    It  has  been  only  extended  to  cases 

of  trespass  in  which  irreparable  injury  would  otherwise  have  been 

done.) 

In  Kinder  v.  Jones  (2),  an  injunction  was  granted  to  prevent  trees 
from  being  cut  down,  though  the  title  was  in  dispute. 

(RoLFE,  B. :  *There  the  timber  was  ornamental,  so  that  the  injury       [  'ST*  ] 
would  have  been  irreparable.    Here  there  is  no  timber,  but  holly 
trees  only.    There  may,  however,  be  no  distinction  between  the 
cases  in  principle.    The  acts  of  waste  stated  in  the  affidavit  are  the 
same  alleged  generally  in  the  bill.) 

*    *    Here  the  answer,  though  it  denies  the  title  of  the  Grown,       [  S80  ] 
admits  the  title  is  in  dispute. 

(Pabkb,  B.  :  It  does  not  say  the  claim  of  the  Grown  is  mere  pre- 
tence, and  without  weight  or  value.  The  Grown  is  never  out  of 
possession,  but  to  what  period  would  damages  be  recoverable  if  the 
information  succeeded  ? 

Aldebson,  B.  :  Here  the  Grown  has  no  eatrepement,  but  damages 
in  lieu  of  it,  which  may  not  be  equivalent  to  the  injury.) 

Injunctions  to  prevent  dealing  with  property,  during  suit  affecting 
it,  are  common,  e.g.,  with  regard  to  money  in  the  funds  or  bills  of 
exchange. 

(Aldebson,  B.  :  If  a  bill  of  exchange  is  handed  over  to  a  third 
party  for  value,  he  would  have  a  title  to  it,  therefore  the  injury 
would  be  irreparable,  for,  as  far  as  the  contending  parties  are 
concerned,  the  bill  would  be  destroyed.) 

The  principle  is  the  same  here ;  no  damages  can  compensate  for 
the  injury.    *    ♦     ♦ 

WiUes,  contra : 

Nothing  appears  on  the  face  of  this  information  upon  which  the 
Gourt  will  grant  the  injunction  prayed.    The  defendant's  answer 

(1)  3  Bl.  C.  225;  3  Stephen's  Comm.  (2)  17  Vee.  110. 

507. 
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A.-G.        shows  that  what  is  charged  as  making  a  fence  and  ditch  is  only  a 
Hallrt.     repair  of  old  ones. 

(Alderson,  B.  :   The  making   the  fence  and  ditch  is  not  an 
[  •681  ]      *irreparable  injury.     Tljey  might  be  easily  destroyed.) 

Then  the  cutting  the  hollies  was  at  the  usual  season  and  in  the 
proper  manner. 

(Aldebson,  B.  :  Nothing  is  said  about  timber  throughout.) 

[He  was  then  stopped  by  the  Goubt.] 

Pabee,  B.  : 

We  are  all  agreed  that  this  is  not  a  case  in  which  the  Court  can 
interfere  by  injunction  before  trial.  The  principle  upon  which  our 
refusal  proceeds  is,  that  an  injunction  is  not  granted  in  the  case  of 
an  ordinary  trespass ;  though  in  instances  where,  looking  at  all  the 
circumstances,  it  appears  that  the  act  complained  of  or  threatened 
falls  under  the  description  of  irreparable  injury,  it  will.  The 
defendant's  act  of  cutting  the  vert  will  amount  to  waste,  if  the 
lands  on  which  it  grew  are  within  the  forest ;  but,  taking  the  infor- 
mation and  answer  together,  it  has  not  been  shown  that  the  catting 
it  at  the  particular  spot,  in  the  manner  and  to  the  extent  alleged, 
nor  in  the  ordinary  course  in  which  it  has  been  cut  for  twenty  years 
past  by  the  defendant  and  his  predecessors,  without  interruption  by 
the  Crown,  would  be  irreparable  injury  to  the  forest,  viz.,  such  an 
injury  as  could  not  be  compensated  in  damages.  No  authorify  has 
been  cited  to  satisfy  us  that  the  Court  should  interfere  in  such  a 
case  as  this ;  and  in  the  absence  of  express  authority,  I  think  we 
ought  not  to  grant  the  injunction  prayed. 

Aldbbson,  B.  : 

I  am  of  the  same  opinion.  I  take  the  meaning  of  irreparable 
injury  to  be  that  which,  if  not  prevented  by  injunction,  cannot  be 
afterwards  compensated  by  any  decree  which  the  Court  can  pro- 
nounce in  the  result  of  the  cause.  The  case  of  the  wrongful 
exhaustion  of  a  mine  in  the  course  of  a  suit,  is  such  an  instance, 
for  no  decree  can  restore  it  in  its  original  primary  state  to  the 
t[  •582 1  owner.  But  there  are  no  such  circumstances  here.  It  *was  not, 
nor  could  it  be  contended,  that  the  party  in  possession  of  land 
within  a  forest  may  not  cultivate  it,  take  the  grass  or  com,  or  cut 
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underwood  in  the  ordinary  course,  though  his  title  may  be  disputed  A.^Q. 
by  the  Grown.  If  extraordinary  damage  was  to  be  apprehended,  hallvtt. 
the  Court  would  prevent  it  by  its  interposition.  Here,  however, 
the  defendant  has  done  no  more  than  has  been  done  by  his  prede- 
cessors during  the  last  twenty  years,  and  in  his  answer  states  that 
he  bought  the  trees  and  underwood  upon  the  locus  in  qwo  separately, 
at  a  valuation,  for  5002. 

BoLFE,  B. : 

I  am  of  the  same  opinion,  as  to  the  result  of  the  waste  alleged. 
Originally  the  practice  of  granting  injunctions  was  confined  to  cases 
where  there  was  privity  between  the  parties,  though,  as  pointed 
out  by  Lord  Eldon  in  Hanson  v.  Gardiner  (l),  it  has  been  gradually, 
in  the  course  of  ages,  extended  to  cases  of  mere  trespass,  and,  in 
some  instances,  even  to  those  of  disputed  titles.  But  I  do  not 
apprehend  that  Lord  Bedbsdals,  in  that  passage  of  his  work  (2) 
cited  by  Mr.  Maule,  meant  to  say  that  Courts  will  interfere  in  cases 
where  the  title  set  up  by  the  plaintiff  is  disputed  by  the  defendant, 
unless  there  is  a  bond  fide  subject  of  litigation,  and  the  reasonable 
apprehension  of  great  damage,  amounting  to  irreparable  injury, 
being  done  to  the  property  in  question  in  the  meantime,  if  the  Court 
does  not  so  interfere.  But,  in  this  case,  taking  the  pleadings  on 
both  sides  together,  it  is  not  even  suggested  that  irreparable  injury 
would  result  from  the  defendant's  acts.  It  is  merely  suggested  that 
he  is  cutting  down  ''  all  the  holly  trees  and  underwood,"  and  is 
proceeding  to  sell  them.  The  defendant's  account  of  that  is,  that 
he  has  done  the  same  thing  every  year  for  three  years,  and  that  his 
predecessors  have  done  it  every  year  for  the  last  twenty  years,  and 
as  he  *verily  believes,  for  many  years  before.  Of  course,  if  these  [  •683  ] 
acts  have  been  done  without  right,  and  by  encrosMshment  on  the 
Crown,  it  may  assert  its  title  by  information.  But  without  going 
so  far  as  to  say  that  there  may  not  be  cases  in  which  the  Court 
would  interfere  by  injunction,  where  no  compensation  in  damages 
could  be  given,  or  even  where  it  could,  it  is  enough  to  say  that  I  do 
not  think  this  is  such  a  case.  It  should  be  recollected  that  irrepar- 
able injury  may,  in  many  instances,  be  occasioned  as  easily  by 
granting  as  by  refusing  an  injunction. 

Platt,  B,  : 

The  bill  does  not  suggest  that  any  wilful  spoliation  of  this  property 

(1)  7  Yes.  307.  (2)  Mitford  on  Pleading,  4th  ed.,  p.  135. 
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A.*o.  has  been  committed  or  threatened  by  the  defendant ;  and  taking  the 
Hallett.  bill  and  answer  together,  it  is  clear  that  what  the  defendant  has 
done,  has  been  merely  in  the  ordinary  mode  of  enjoyment  of  the 
particular  subject-matter  during  the  last  twenty  years.  By  parity 
of  reasoning,  the  cultivation  of  land  within  a  forest,  which  had 
been  usually  cultivated  as  arable,  might  be  interfered  with  daring 
all  the  pendency  of  the  suit.  Again,  if  that  cultivation,  or  the  acts 
of  the  defendant  here  complained  of,  should  turn  out  to  amount  to 
legal  waste,  the  Crown  would  have  its  remedy  in  damages. 

Injunction  reftued. 


18^7.  BELLAMY  v.  BURCH. 

I^h.  10. 
(16  Meeaon  &  Welsby,  590—595.) 

^        •■  An  action  of  slander  cannot  be  maintained  by  a  lessee  or  renter  of  tolls, 

for  words  spoken  of  him  in  his  character  of  contractor  for  tolls,  after  he  has 
ceased  to  contract  for  renting  the  tolls  respecting  which  the  words  are 
spoken.    Semhlty  the  renting  of  tolls  is  not  a  profession  or  trade. 

Case.  The  declaration  stated,  that  the  plaintiff,  heretofore  and 
before  the  commencement  of  the  suit,  and  before  and  at  the  time  of 
the  committing  of  the  grievances  by  the  defendant  as  thereinafter 
mentioned,  was  the  lessee  and  renter  of  certain  turnpike  tolls,  and, 
amongst  others,  of  certain  tolls  arising  and  payable  upon  and  in 
respect  of  a  certain  road,  to  wit,  at  Tewkesbury,  in  &c. ;  and  he 
the  plaintiff  had  always  well  and  truly  and  punctually  paid  the  rent 
of  such  tolls,  and  had  never  been  a  defaulter  in  payment  of  any 
such  tolls,  at  Tewkesbury  or  elsewhere ;  and  whereas  also,  at  the 
time  of  the  committing  of  the  grievances  by  the  defendant,  &c.,  to 
wit,  on  &c.,  a  public  meeting  was  held  by  the  trustees  of  certain 
turnpike  roads,  to  wit,  in  the  city  of  Worcester,  for  the  purpose  of 
letting  by  public  auction,  among  others,  the  tolls  arising  and  pay- 
able in  and  upon  certain  turnpike  roads,  called,  to  wit,  the  Powick 
and  Malvern  districts,  at  which  said  meeting  the  plaintiff  then 
attended  for  the  purpose  of  bidding  at  the  said  auction,  in  order 
that  he,  the  plaintiff,  might  become  the  lessee  and  renter  from  the 
said  trustees  of  the  said  last-mentioned  tolls ;  yet  the  defendant, 
well  knowing  &c.,  but  contriving  &c.  to  injure  the  plaintiff  in  his 
credit  and  reputation,  and  to  cause  it  to  be  suspected  and  believed 
by  all  his  neighbours  &c.,  that  the  plaintiff  had  been  and  was  a 
defaulter  as  such  lessee  and  renter  of  tolls  as  aforesaid,  and  to  pre- 
vent the  plaintiff  from  being  received  by  such  trustees  as  the  renter 
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or  lessee  of  any  of  the  said  tolls  so  pat  ap  to  auction  as  aforesaid,  BuiLAiir 
and  thereby  and  otherwise  to  injure  the  plaintiff  in  his  said  business  bvboh. 
of  renter  and  lessee  of  tolls,  &c.,  heretofore,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  &c.,  at  the  said  meeting  so  holden 
as  aforesaid,  he  the  defendant,  in  a  certain  discourse  which  he  the 
defendant  then  had  of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning *him  as  such  lessee  and  renter  of  tolls  as  aforesaid,  falsely  [  *^*^  1 
and  maliciously  spoke  and  published  at  such  meeting,  in  the  presence 
and  hearing  of  divers  and  many  persons,  of  and  concerning  the 
plaintiff,  and  of  and  concerning  him  as  such  lessee  and  renter  of 
tolls  as  aforesaid,  the  false,  scandalous,  &c.  words  following,  that  is 
to  say,  "  He  (meaning  the  plaintiff)  was  wanted  at  Tewkesbury ;  he 
(meaning  the  plaintiff)  was  a  defaulter  there;  "  whereby  and  by 
means  of  the  committing  of  which  said  several  grievances,  the 
plaintiff  was  not  only  greatly  injured  in  his  credit  and  reputation, 
but  also  thereby,  and  on  no  other  account  whatsoever,  the  said 
trustees  wholly  refused  to  receive  any  biddings  from  the  plaintiff  at 
the  said  auction,  for  any  of  the  said  tolls  so  put  up  to  auction  as 
aforesaid,  or  to  suffer  or  permit  the  plaintiff  to  bid  at  the  said 
auction  for  the  same,  or  to  become  or  be  the  renter  or  lessee  of  any 
such  tolls,  as  they  otherwise  might  and  would  have  done ;  and  he 
the  plaintiff  was  thereby  hindered  and  prevented  from  becoming 
and  being  the  renter  and  lessee  of  the  said  tolls  arising  and  payable 
on  the  said  roads  so  called,  to  wit,  the  Powick  and  Malvern  districts, 
as  he  otherwise  might  and  would  have  been ;  whereby  he  the  plaintiff 
hath  lost  and  been  deprived  of  great  gains  and  profits,  amounting 
in  the  whole  to  a  large  sum  of  money,  to  wit,  2002.,  which  might  . 
and  would  have  arisen  and  accrued  to  him  therefrom ;  and  the 
plaintiff,  by  means  of  the  premises,  hath  been  and  is,  as  such  renter 
and  lessee  o|  tolls  as  aforesaid,  and  otherwise,  greatly  injured  and 
damnified,  to  the  plaintiff's  damage  of  2001. 

Pleas,  Ist,  Not  guilty ;  2nd,  that  the  plaintiff  was  not  the  lessee 
or  renter  of  the  said  turnpike  tolls  in  the  said  declaration  first 
mentioned,  or  any  or  either  of  them,  or  any  part  thereof  respec- 
tively, in  manner  and  form,  &c. ;  Srd,  as  to  so  much  of  the  causes 
of  action  mentioned  in  the  declaration  as  relate  to  or  are  connected 
with  the  plaintiff's  attending  the  alleged  public  meeting  alleged  to 
have^been  held  by  the  trustees  of  ^certain  turnpike  roads,  to  wit,  [  *692  ] 
in  the  city  of  Worcester,  for  the  alleged  purpose  of  letting  by 
public  auction,  amongst  others,  the  tolls  arising  and  payable  in 
and  upon  certain  turnpike  roads  called  the  Powick  and  Malvern 
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BxLLAMY  districts,  for  the  purpose  of  bidding  at  the  alleged  auction,  in  order 
BuBOB.  ^^^  ^®  might  become  and  be  the  lessee  and  renter  from  the  said 
trustees  of  the  said  last-mentioned  tolls,  as  above  in  that  behalf 
mentioned,  the  defendant  saith,  that  the  plaintiff  never  attended 
that  meeting  for  that  or  any  other  purpose,  in  manner  and  form,  &c. ; 
4th,  as  to  so  much  of  the  causes  of  action  as  relate  to  or  are  con- 
nected with  the  public  meeting  therein  mentioned,  the  defendant 
saith  that  such  public  meeting  never  was  held,  in  manner  and  form, 
&c. ;  5th,  as  to  so  much  of  the  causes  of  action  in  the  declaration 
mentioned  as  relate  to  or  are  connected  with  the  auction  therein 
mentioned,  defendant  saith  that  there  never  was  such  auction  as 
therein  alleged,  in  manner  and  form,  &c.    Issues  thereon. 

At  the  trial,  before  Gaselee^  Serjt.,  at  the  last  Assizes  for 
Worcestershire,  the  chairman  of  the  meeting  of  trustees  for  the 
Powick  and  Malvern  district  of  turnpike  roads  proved  that  the 
plaintiff  bid  for  the  tolls  there,  and  that  the  witness  did  not  reject 
or  prevent  his  bidding,  but  said  he  would  take  care  he  should,  by 
his  sureties,  be  a  responsible  person.  Neither  the  plaintiff  nor  the 
defendant  was  the  highest  bidder,  or  became  the  renter  of  the  tolls. 
The  words  were  proved  as  laid.  The  learned  Serjeant  told  the  jury 
they  must  be  satisfied  that  the  words  were  spoken  of  the  plaintiff 
as  a  renter  of  tolls  arising  on  roads  at  Tewkesbury.  Verdict  for 
the  plaintiff,  damages,  40«. ;  leave  being  given  to  move  to  enter  a 
verdict  for  the  defendant  on  the  first  and  second  issues. 
A  rule  having  been  obtained  accordingly, 

Oray  (Allen,  Serjt.,  with  him)  showed  cause: 

The  only  question  in  this  case  is,  whether  the  introductory 
[  *^^  1  averment  *in  the  declaration  was  material.  The  plaintiff  contends 
that  it  was  not.  The  declaration  certainly  begins  by  stating  that, 
at  the  time  of  committing  the  grievances,  the  plaintiff  was  lessee 
and  renter  of  certain  turnpike  tolls,  &c. ;  but  the  words  spoken  by 
the  defendant  imputed  to  the  plaintiff  that,  when  on  a  former 
occasion  he  was  a  renter  of  tolls  on  the  Tewkesbury  road,  he  was  a 
defaulter,  viz.,  had  not  paid  his  Tewkesbury  rent.  As  the  plaintiff 
here  had  previously  procured  his  living  by  renting  of  tolls,  the 
words  must  be  taken  as  used  with  respect  to  that  renting,  as  they 
would  in  case  of  a  profession  or  trade;  and  though  at  the  time 
when  the  slander  was  uttered  he  was  not  a  lessee  of  tolls,  still, 
as  he  was  about  to  become  a  renter  of  others,  and  was  accustomed 
to  do  so,  and  procured  a  livelihood  theieby,  the  cases  respecting 
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slander  of  a  man  in  his  profession  or  trade  apply :  Yin.  Abr.,  tit.     Bbuamt 
"  Actions  for  Words,"  (U.  a)  pi.  16,  p.  474,  TuthiU  v.  Milton  (i).  boiob. 

(Pabke,  B.  :  How  does  it  appear  that  the  plaintiff  was  going  to 
become  a  renter  of  other  tolls?  Tuthiil  y.  MilUm  goes  on  the 
presamption  of  the  plaintiff's  continaance  in  trade  as  a  linen-draper. 
A  profession  is  a  continuing  thing,  but  contracting  to  become  a 
lessee  of  tolls  is  not  a  profession,  and  the  habit  of  taking  tolls  is 
nothing.    Nor  is  a  taking  of  tolls  as  lessee  an  office.) 

Whitmore,  in  support  of  the  rule : 

These  words  were  not  actionable  per  ae,  without  proof  of  special 
damage.  The  cases  of  slander  of  a  man  in  his  calling  show  that 
that  calling,  whatever  it  might  be,  had  continued,  either  actually 
or  by  intendment,  to  the  time  of  the  speaking  of  the  words: 
Moore  v.  Synne  (2),  CoUis  v.  Mcdin  (8).  The  latter  case  is  as 
follows :  '*  Action  for  words.  Whereas  the  plaintiff  had  used, 
per  magnum  tempus,  the  trade  of  buying  and  ^selling  cattle,  and  [  *694  ] 
divers  times  bought  upon  his  credit,  that  defendant  said  of  him, 
'  Thou  art  a  bankrupt.'  Defendant  pleaded  not  guilty,  and  found 
against  him ;  and  because  he  did  not  say  that  he  used  the  t^ade  at 
the  time  of  the  speaking  the  words,  but  per  magnum  tempm  ususfuit, 
which  may  be  divers  years  before,  and  the  action  lies  not  unless  at 
the  time  of  speaking,  therefore  it  was  adjudged  for  the  defendant." 
Here  any  person  might  bid  at  the  auction,  and  if  he  bid  highest, 
and  found  good  security,  would  have  become  the  lessee  of  the  tolls. 

Pabke,  B.  : 

I  am  of  opinion  that  this  case  does  not  fall  within  that  class  of 
decisions  referred  to  on  behalf  of  the  plaintiff,  which  relate  to 
trades  or  professions  within  the  legal  acceptation  of  those  terms, 
viz.,  as  conditions  which  by  law  are  presumed  to  continue  and  not 
to  be  altered.  A  farmer's  occupation  may  be  a  business,  in  respect 
of  his  skill  in  cultivating  land.  In  the  case  cited  from  Yelverton, 
it  did  not  appear  that  the  plaintiff  had  ceased  to  be  of  the  trade  of 
a  linen-draper,  and  the  Court  said  they  would  intend  that  he  con- 
tinued to  be  so.  Here  the  plaintiff  was  bound  to  prove  that  he 
exercised  the  so-called  profession  both  before  and  at  the  time  the 

(1)  Yelv.  158.  for  divers  years  now  elapsed,  and  that 

(2)  2  Boll.  Eep.  84.  Plaintiff  de-  defendant  called  him  a  forging  knave. 
dared  that  he  had  been  an  attorney         (3)  Cro.  Car.  282. 
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Bkllamt  words  were  spoken.  But  the  jury  have  found  that  the  plaintiff's 
BuBOH.  profession,  so  called,  did  not  continue  at  the  time  the  words  were 
spoken ;  that  excludes  all  presumption  on  the  subject ;  the  defendant's 
act  was  nothing  more  than  speaking  of  the  plaintiff  as  a  former 
contractor.  If  these  words  had  been  spoken  of  the  plaintiff  at  a 
time  when  his  contract  for  hiring  the  tolls  existed,  it  is  doubtful 
whether  the  action  could  have  been  maintained ;  I  incline  to  think 
that  it  could  not.  The  verdict  must  be  entered  on  the  second  issue 
for  the  defendant ;  and  as  the  plea  of  Not  guilty  denies  that  the 
words  were  spoken  in  the  sense  laid  in  the  declaration,  of  and  con- 
cerning the  plaintiff  as  lessee,  and  it  is  found  that  they  were  not 
spoken  of  him  as  an  existing  or  continuing  lessee,  of  tolls,  the 
defendant  is  entitled  to  a  verdict  on  that  issue  also. 

[  6»6  ]       Aldbeson,  B.  : 

The  effect  of  slanderous  words  spoken  of  a  man  in  a  trade  is  to 
render  him  less  able  to  carry  on  that  trade  ;  but  words  spoken  of  a 
man's  conduct  as  to  a  past  contract  do  not  affect  or  injure  his 
future  conduct  of  another. 

BoLFB,  B.,  and  Platt,  B.,  concurred. 

RuU  (ibsolute. 


1847.  MOORE  V.   GUARDNER 

^'^'  \^'  (16  Meeson  &  Welsby,  595—602.) 

I  ^^^  J  The  plaintiff  was  in  custody  under  an  attachment  from  the  Court  of 

Chancery,  for  non-payment  of  costs  to  the  plaintiff  in  a  suit  of  equity,  the 
defendant  in  this  action.  After  the  costs  were  paid,  the  solicitor  of  the 
plaintiff  in  equity  (the  now  defendant)  refused  to  give  an  order  to  the  sheriff 
to  discharge  the  plaintiff,  saying,  *'  let  him  go  to  the  Court  to  purge  his 
contempt."  The  Judge  in  equity  discharged  him  on  motion :  Held,  that  no 
action  was  maintainable  for  refusing  to  give  the  order  to  the  sheriff,  and 
thereby  prolonging  the  plaintiff's  imprisonment,  except  on  proof  of  express 
malice. 

Gasb.  The  declaration  stated,  that  before  the  committing  of  the 
grievances  thereinafter  mentioned,  to  wit,  on  80th  May,  1844,  in  a 
certain  cause  then  pending  in  the  Court  of  Chancery,  before  &c., 
wherein  the  now  defendant  was  plaintiff,  and  the  now  plaintiff  and 
8arah  his  wife,  and  W.  H.  C,  H.  F.,  and  F.  S.,  were  defendant, 
by  a  certain  decree  then  duly  made  according  to  the  course  and 
practice  of  the  said  Court,  by  the  Vice-Chancellor  Kniqht  Brucb,  in 
the  said  cause,  it  was  ordered  and  decreed  that  the  bill  of  the  now 
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defendant  (the  plaintiff  in  the  said  suit)  should  be  and  the  same       Moors 

thereby  was  dismissed,  with  costs,  as  against  the  said  H.  F.  and    quardkbh. 

F.  S.,  defendants  in  the  said  suit ;  and  it  was  thereby  referred  to 

the  taxing  Master  of  the  said  Court  in  rotation,  to  tax  such  costs ; 

and  the  said  now  plaintiff,  by  his  counsel,  consenting  thereto,  it 

was  thereby  further  ordered,  that  the  now  defendant  should  pay  to 

the  said  W.  H.  C,  as  defendant  in  the  said  suit.  111.  for  his  agreed 

costs  of  such  suit ;  and  it  was  thereby  also  referred  to  the  said 

taxing  Master  to  tax  the  costs  of  the  now  defendant  of  the  said  suit 

up  to  that  time,  and  that  the  now  plaintiff  should  pay  such  costs 

when  taxed,  and  should  also  pay  to  the  now  defendant  what  he  the 

now  defendant  should  pay  for  the  said  costs  of  the  said  H.  F.  and 

P.  S.,  and  the  said  sum  of  172.,  when  paid  by  the  now  defendant  to 

the  said  W.  H.  G.  as  aforesaid.     The  declaration  then  stated,  *that      [  *696  ] 

the  costs  of   the   now  defendant  were   taxed  by  the  Master  at 

862. 15«.  6(2.,  and  the  costs  of  H.  F.  and  F.  S.,  as  defendants  in  the 

eaid  suit,  at  272.  Os.  lOd.,  which  said  two  last- mentioned  sums, 

together  with  the    said  sum  of  172.,  so  as  aforesaid  decreed  to 

be  paid  by  the  said  now  defendant  to  the  said  W.  H.  C,  and  by 

the  said  now  plaintiff  to  the  said  now  defendant,  amounted  to 

1802.  16s.  4e2. ;  and  whereas  also  afterwards,  and  after  thn  said 

several  taxations  of  the  said  costs,  to  wit,  on  12th  April,  1846,  the 

said  now  defendant,  for  obtaining  and  compelling  payment  to  him  by 

the  now  plaintiff  of  the  said  three  several  sums  of  862.  ISs.  6d., 

272.  Os.  10(2.,  and  172.,  so  amounting  together  to  the  said  sum  of 

1802.  16s.  4d.,  as  aforesaid,  caused  and  procured  to  be  issued  out 

of^  the  said  Court  of  Chancery  a  certain  writ  of  attachment,  directed 

to  the  Sheriff  of  W.,  whereby  the  said  sheriff  was  commanded  to 

attach  the  now  plaintiff,  so  as  to  have  him  before  our  said  lady  the 

Queen,  in  her  said  Court  of   Chancery,  on  the  9th  May,  1845, 

wheresoever  the  said  Court  should  then  be,  to  answer  to  our  said 

lady  the  Queen,  as  well  touching  a  certain  contempt  which  the  now 

plaintiff,  as  it  was  alleged,  had  committed  against  our  said  lady  the 

Queen,  as  also  such  other  matters  as  should  be  then  and  there  laid 

to  his  charge,  and  further  to  perform  and  abide  such  order  as  the 

said  Court  of  Chancery  should  make  in  that  behalf ;   and  the  said 

now  defendant  then  caused  the  said  writ  to  be  indorsed  according  to 

the  practice  of  the  said  Court,  in  manner  following ;  that  is  to  say, 

for  not  paying  the  sum  of  1802.  16«.  4^2.  costs  to  H.  S.  G.  (meaning 

the    now  defendant),  in  a   cause  wherein    the  said   H.   S.  G.   is 

complainant,  and  the  within-named  D.  Moore  (meaning  the  now 
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MooBK       plaintiff)  and  others  are  defendants  (meaning  the  said  caose  herein- 

OuAi^xu.    before  mentioned),  and  which  said  sum  ot  1901. 16f.  id.^  mentioned 

in  the  said  indorsement,  was  and  is  the  same  sum  of  1302. 16«.  4i. 

[  *597  ]  hereinbefore  mentioned,  being  the  amount  of  the  said  three  ^several 
sums  hereinbefore  in  that  behalf  mentioned ;  and  the  said  now 
defendant  afterwards,  to  wit,  on  the  said  12th  April,  caused  the 
said  writ,  so  indorsed  as  aforesaid,  to  be  delivered  to  T.  S.  L.,  Esq., 
then  being  sheriff  of  and  for  the  said  county  of  W.,  to  be  executed 
in  due  form  of  law;  and  the  said  sheriff  afterwards,  to  wit,  on 
4th  May,  1845,  in  obedience  to  and  by  virtue  of  the  said  writ,  in 
his  bailiwick,  took  and  arrested  the  said  now  plaintiff  by  his  body, 
and  conveyed  him  to  the  common  gaol  of  and  for  the  county  of  W., 
and  there  detained  him  in  prison  under  the  said  writ ;'  and  the  said 
now  plaintiff  in  fact  saith,  that  he  so  being  in  custody  of  the  said 
sheriff,  in  the  said  prison,  afterwards,  to  wit,  on  4th  May,  1846, 
caused  to  be  paid  to  the  now  defendant  the  sum  of  1,4912.,  in  full 
satisfaction  and  discharge  of,  among  other  monies,  the  said  sum  of 
1802. 168. 4d.,  the  amount  of  the  said  three  several  sums  of  862. 15s,  6^., 
272.  Os.  10<2.,  and  172.,  hereinbefore  mentioned,  and  being  the  said 
sum  so  indorsed  upon  the  said  writ,  and  the  costs  and  charges 
payable  according  to  the  course  and  practice  of  the  said  last- 
mentioned  Court,  of  the  said  attachment,  which  said  payment  the 
said  now  defendant  then  accepted  and  received  in  such  full  satis- 
faction and  discharge  as  aforesaid,  and  whereby  the  said  sum  so 
indorsed  upon  the  said  writ,  and  the  said  costs,  charges,  and 
expenses,  were  fully  paid  and  satisfied ;  and  the  now  plaintiff,  by 
the  said  W.  H.  C,  as  his  then  attorney  and  agent,  thereupon  then 
and  after  such  payment  and  acceptance  as  aforesaid,  requested  and 
demanded  of  the  now  defendant  to  instruct  and  inform  the  said 
sheriff  that  the  said  sum  so  indorsed  upon  the  said  writ,  and  the 
costs,  charges,  and  expenses  of  the  said  attachment,  were  paid  and 
satisfied,  and  to  give  the  said  sheriff  authority  to  discharge  the  now 
plaintiff  from  his  custody  under  the  said  writ,  as  it  was  then  the 
duty  of  the  said  now  defendant  to  do,  and  as  the  said  now 
defendant  by  the  course  and  practice  of  the  said  Court  of 
Chancery  then  could  and    ought    to  have  done;  yet  the    now 

[  •bBs  ]  defendant  wrongfully,  *wilfully,  and  maliciously  contriving  and 
intending  to  oppress  the  now  plaintiff,  and  to  cause  and  procure 
him  to  be  longer  imprisoned  and  detained  in  the  said  gaol  under 
the  said  writ,  then  wilfully,  injuriously,  and  maliciously,  and  with- 
out any  reasonable  or  probable  cause  whatsoever,  refused  to,  and 
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did  not  nor  would  instruct  or  inform  the  said  sheriff  that  the  said  Moobs 
sum  so  indorsed  on  the  said  writ,  and  the  said  costs,  charges,  and  auAmm. 
expenses,  were  paid  and  satisfied,  and  wilfully  and  maliciously 
refused  to  and  .did  not  nor  would  give  authority  to  the  said  sheriff 
to  release  or  discharge  the  said  now  plaintiff  out  of  his  custody, 
under  the  said  writ ;  whereby  and  by  reason  of  the  said  premises, 
and  of  the  wrongful  and  malicious  conduct  of  the  defendant  in 
that  behalf,  the  now  plaintiff  was  detained  in  custody,  to  wit,  in  the 
sftid  gaol  of  W.,  under  the  said  writ,  by  the  said  sheriff,  for  a 
long  space  of  time,  to  wit,  for  the  space  of  six  days  after  the  said 
payment,  acceptance,  and  discharge  of  the  said  sum  so  indorsed  on 
the  said  writ,  and  the  said  costs,  charges,  and  expenses  of  the  said 
attachment,  and  thereby  suffered  and  was  put  to  great  trouble,  in- 
convenience, and  expense,  and  his  health  was  greatly  injured,  and 
the  plaintiff  also  was  thereby  greatly  aggrieved  in  his  credit,  repu- 
tation, and  circumstances,  and  was  also,  by  means  of  the  premises, 
forced  and  obliged  to  incur  and  become  liable  to  pay  divers  monies, 
costs  and  charges,  and  expenses,  amounting  in  the  whole,  to  wit, 
to  502.,  in  and  about  applying  to  the  said  Court  of  Chancery  for  his 
discharge  from  the  said  custody,  and  in  and  about  the  necessary 
retainer  and  employment  of  his  solicitor  for  that  purpose,  and 
otherwise  in  relation  thereto. 

Pleas,  Ist,  Not  guilty  ;  2nd,  that  the  plaintiff  did  not  cause  to  he 
paid  to  the  defendant  the  said  sum  in  the  declaration  in  that  behalf 
mentioned,  in  such  full  satisfaction  and  discharge  as  therein  is  in 
that  behalf  alleged,  in  manner  and  form,  &c. ;  8rd,  that  the  plaintiff 
did  not  request  or  demand  of  him  the  defendant  to  instruct  and 
inform  the  *said  sheriff,  in  manner  and  form,  &c. ;  4th,  that  it  was  t  *^^^  J 
not  the  duty  of  the  defendant  to  instruct  and  inform  the  said  sheriff 
or  give  him  authority  to  discharge  the  plaintiff,  in  manner  and 
form,  &c.     Issues  thereon. 

At  the  trial,  before  Gaseler,  Serjt.,  at  the  last  Assizes  for  Worces- 
tershire, it  appeared  that  the  action  was  brought  for  imprisoning  the 
present  plaintiff  from  the  4th  to  the  9th  of  May,  1846,  under  the 
following  circumstances :  The  present  plaintiff  was  imprisoned  in 
Worcester  gaol  on  5th  May,  1845,  under  an  attachment  issued  out 
of  Chancery,  12th  April,  1845,  for  not  paying  180Z.  16s.  4d.,  costs  of 
a  suit  in  which  the  present  plaintiff  was  a  defendant ;  and  on  the 
4th  of  May,  1846,  he  paid  1,491Z.  mortgage  money,  due  to  the 
present  defendant,  with  interest  and  costs,  including  the  130Z.  16«.  4iL 
The  present  defendant's  solicitors,  Messrs.  Tarleton  and  Newton, 
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HooRB  claimed  also  771.  6«.  3d.  as  extra  costs,  which  was  eventnaUy  paid 
GuAWKER.  ^7  ^^^  present  plaintiff  on  4th  May,  1846,  under  special  protests  in 
writing  by  himself  and  his  solicitor,  served  on  them  on  that  day. 
At  a  subsequent  interview  on  the  same  day,  Mr.  Capper,  the  attorney 
of  the  present  plaintiff,  asked  Mr.  Tarleton  for  an  order  to  the  sheriff 
to  let  the  plaintiff  out  of  custody.  The  present  defendant,  the 
plaintiff  in  the  Chancery  suit,  was  present,  and  Tarleton  in  his 
presence  said,  **  No,  let  him  go  to  the  Court  to  purge  his  contempt*' 
A  notice  of  motion  for  the  plaintiff's  discharge  from  prison,  withost 
prejudice  to  his  right  of  action  for  false  imprisonment,  and  for  taxa- 
tion of  the  bill  of  Messrs.  Tarleton  and  Newton  for  77L  6s.  Sd.,  was 
served  on  them  on  5th  May.  At  the  hearing,  on  the  8th  May,  the 
Master  stated  the  practice  to  be  for  the  solicitor,  not  the  party  to  a 
suit,  to  give  the  order  for  discharging  the  opposite  party  from  custody 
for  contempt.  The  Vice-chancellor  Bbuce  disregarded  the  distinc- 
tion attempted,  between  contempt  for  non-payment  of  costs  and 
actual  contempt,  and  ordered  the  immediate  release  of  the  present 
plaintiff,  directing  the  present  defendant  to  pay  the  costs  of  the 
[  '600  ]  application,  'leaving  the  question  on  the  77L  6<.  8<2.,  to  be  argued 
afterwards.  The  plaintiff  was  discharged  on  the  9th  May.  The 
extra  costs  incurred  by  him  on  account  of  this  motion  were  shown 
to  be  about  191. 

For  the  plaintiff  it  was  argued,  that  the  attachment  was  in  the 
nature  of  an  execution  at  law,  by  capias  ad  gatisfadendum^  to  compel 
payment  of  the  debt :  B.  v.  Stokes  (i),  Leicis  v.  Morland  (2),  Morris 
V.  Hay  ward  (8),  In  re  Oompertz(4) ;  and  that  the  cases  in  Chancery 
showed  that  the  acceptance  of  costs  waives  the  contempt  incorred 
previously  by  not  paying  them  :  HaistweU  v.  Granger  (6),  Hoskinsy. 
Lloyd  (6) ;  and  that  the  act  of  the  defendant  was  malicious,  if  not  in 
fact,  yet  in  the  sense  of  his  not  having  any  reasonable  ground  for  doing  it 

For  the  defendant  it  was  answered,  that  the  plaintiff  was  bound 
to  show  that  the  refusal  to  give  the  order  of  discharge  was  malicious, 
and  that  there  was  no  evidence  of  any  wilful  or  malicious  act  by 
the  defendant,  or  of  any  refusal  by  him  to  discharge  the  plaintiff 
Crosier  v.  Pilling  (7)  was  cited. 

Gaselee,  Serjt.,  left  it  to  the  juiy  to  say,  first,  whether  they  were 
of  opinion  that  malice,  not  implied  by  law,  but  in  fact,  had  been 

(1)  Cowp.  lao.  (5)  1   £q.  Ca.  Abr.  351 ;  Auim,,  2 

(2)  2  B.  i&  Aid.  56,  per  Baylby  and  P.  Wms.  481. 
HoLROYD,  JJ.  (6)  1  Sim.  &  St  a93. 

(3)  6  Taunt  569.  (7)  4  B.  &  C.  26. 

(4)  6  Ad.  &  El.  559. 


VOL.  Lxxm.]  1847.    EX.     16  MEE.  &  W.  600—601.  65a 

proved  against  the  defendant,  who,  being  present  at  the  time  when       Moobs 
his  solicitor  refused  to  give  an  order  to  discharge  the  present  plain-    ouakdhbb, 
tiff,  sat  by  and  gave  no  authority  on  the  subject.   Secondly,  supposing 
they  should  be  of  opinion  that  the  defendant,  by  not  having  ordered 
his  solicitor  to  give  the  order  for  discharge,  was  guilty  of  malice  in 
fact,  what  damages  the  plaintiff  was  entitled  to  recover.    The  jury 
found  that  the  defendant  was  not  guilty  of  malice  in  fact,  and 
assessed  the  damages  at  24/.,  if  he  was  liable  in  *point  of  law.       [  *^i } 
Verdict  for  plaintiff  for  24/.,  with  leave  to  move  to  enter  the  verdict 
for  the  defendant. 

Whateley  having  obtained  a  rule  accordingly, 

Phipson  {Taljoiird,  Serjt.,  with  him)  now  showed  cause : 

The  second  and  third  pleas  are  disposed  of  by  the  evidence  of 
Mr.  Capper,  that  the  demand  of  the  discharge  was  made  in  the 
defendant's  presence  from  his  solicitor.  The  learned  Judge  with- 
drew the  question  of  legal  malice  from  the  consideration  of  the  jury. 
It  may  be  contended,  if  necessary,  that  the  attachment  was  a  civil 
process.  It  was  shown  to  be  a  common  practice  of  the  Court  .of 
Chancery,  that  the  plaintiff's  solicitor  should  sign  the  order  for  the 
defendant's  discharge. 

(Parke,  B.  :  The  question  is,  whether,  without  proof  of  express 
malice,  an  action  on  the  case  lies  for  not  conforming  to  the  practice 
of  the  Court  of  Chancery.) 

Whether  the  present  defendant's  solicitor  was  or  was  not  bound  to 
sign  the  order  of  discharge,  it  was  the  defendant's  duty  to  procure 
the  plaintiff's  release.  Had  the  sheriff  been  sued  for  escape,  no 
discharge  from  the  solicitor  of  the  plaintiff  could  be  pleaded: 
Savory  v.  Chapman  (i).  This  case  is  in  effect  similar  to  Crosier  v. 
Pilling  (2),  where  it  was  held  that  a  plaintiff  is  bound  to  accept  from 
a  defendant  in  custody  under  a  ca.  sa.  the  debt  and  costs,  when 
tendered  in  satisfaction  of  his  debt,  and  to  sign  an  authority  to  the 
stieriff  to  discharge  the  defendant  out  of  custody  ;  and  that  an  action 
on  the  case  will  lie  against  a  plaintiff  for  having  maliciously  refused 
so  to  do ;  it  being  also  there  held,  that  the  refusal  to  sign  the 
discharge  is  sufficient  prinid  facie  proof  of  malice,  in  the  absence  of 
circumstances  to  rebut  such  presumption. 

(1)  11  Ad.  &  El.  829.  (2)  4  B.  &  C.  26. 
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MooEB  (Pabke,  B.  :  That  case,  and  Hounsfield  v.  Drury  (i),  are  mach 

OCABDKRR.    against  yoar  argument.) 

In  the  latter  case  the  plaintiff's  pri^nd  Jacie  evidence  of  malice  was 
[  *609  ]  ^answered  by  proving  that  he  was  an  insolvent  debtor,  and  that  all 
his  estate  had,  by  an  order  of  the  Court,  vested  in  the  provisional 
assignee.  The  illegality  of  the  defendant's  act  made  it  unneoeasarj 
to  prove  express  malice,  or  malice  in  fact,  against  him,  and  left  it 
incumbent  on  him  to  prove  a  lawful  excuse. 

Pabke,  B.  : 

In  Hounsfield  v.  Drury ^  the  declaration  was  for  malicioasly  refusing 
to  accept  payment  of  debt  and  costs.  That  and  the  other  cases  show 
that  this  action  could  not  be  maintained  without  express  proof  that 
the  defendant's  refusal  to  sign  an  order  for  the  plaintiff's  discharge 
proceeded  from  express  malice.  Mere  inference  of  malice»  or  malice 
in  law,  would  not  suffice,  and  the  jury  have  negatived  express  malice. 
Want  of  reasonable  and  probable  cause  for  the  defendant's  act  is 
averred ;  however,  since  the  case  of  De  Medina  v.  Grove  (2),  it  is 
doubtful  whether,  if  the  plaintiff  had  succeeded  on  all  the  issaes, 
the  declaration  would  not  have  been  bad  on  motion  in  arrest  of 
judgment.  A  sheriff  having  the  custody  of  a  prisoner  in  contempt 
for  disobedience  to  the  decree  of  the  Court  of  Chancery,  is  bound  to 
keep  him  till  the  contempt  is  purged,  but,  by  the  practice  of  that 
Court,  is  not  punished  for  liberating  him,  if  the  solicitors  on  both 
sides  agree  that  after  paying  debt  and  costs  he  shall  not  be  further 
kept  in  custody.  No  knowledge  of  that  practice  was  brought  home 
to  the  defendant  or  his  solicitor. 

Aldbrson,  B.  : 

To  support  this  action,  it  was  necessary  to  give  affirmative  proof 
of  malice  in  fact.    Here  the  jury  negatived  such  malice. 

BoLFB,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 

(1)  11  Ad.  &  £1.  98.  (2)  10  Q.  B.  152. 


[608] 
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Feb.  10,  11, 
(16  Meeson  &  Welsby,  603—614;  S.  C.  16  L.  J.  Ex.  159;  11  Jur.  131.)  16. 

In  1829  A.  died  seised  ia  fee  of  lands,  of  which  his  eldest  son,  B.,  was 
his  tenant.  On  his  death,  B.,  supposing  him  to  have  died  intestate,  entered 
on  the  lands,  claiming  them  as  heir-at-law,  and  in  1830  mortgaged  them  in 
fee,  and  levied  a  fine  to  confirm  the  mortgage ;  and  at  the  same  time,  an 
ontstanding  term  of  500  years  was  by  his  direction  assigned  to  a  trustee 
for  the  mortgagee.  In  1835  B.  sold  the  estate  to  the  defendant,  who  paid 
off  the  mortgage ;  the  legal  estate  in  fee  and  the  equity  in  redemption  were 
conveyed  to  the  defendant,  and  the  term  was  assigned  to  a  trustee  for  him, 
to  attend  the  inheritance.  In  1845  it  was  discovered  that  A.  had  executed 
a  will,  whereby  he  devised  the  lands  in  fee  to  his  second  son,  who  there- 
upon brought  ejectment  to  recover  the  estate  from  the  defendant,  and 
lidd  a  demise  in  the  name  of  the  trustee  to  whom  the  term  was  assigned 
in  1835. 

Held,  first,  that  B.  had  a  sufficient  estate  to  make  him  a  good  conusor  of 
the  fine ;  secondly,  that,  by  the  operation  of  the  8  &  9  Vict.  c.  112,  the  term 
had  absolutely  determined,  and  the  plaintiff  could  not  recover  upon  the 
demise  laid  in  the  name  of  the  trustees. 

To  prove  the  levying  of  a  fine  with  proclamations  in  a  Court  of  Great 
Session  in  Wales,  the  chirograph  was  produced,  having  one  proclamation 
indorsed,  and  the  plea -roll  of  the  same  Session  at  which  the  chirograph 
stated  the  fine  to  have  been  levied,  containing  an  entry  of  a  licentia  concor^ 
dandi  between  the  same  parties  and  respecting  the  same  premises  as  those 
mentioned  in  the  chirograph :  Held  sufficient,  by  virtue  of  the  stai  5  &  6 
Vict.  c.  32,  s.  2. 

Ejectment  to  recover  a  messuage  and  lands  in  the  parish  of 
Llanycil,  in  the  county  of  Merioneth.  At  the  trial,  before  Lord 
Denman,  Ch.  J.,  at  the  last  Assizes  for  that  county,  the  following 
facts  appeared  in  evidence: 

Thomas  Cadwalader  died  in  the  year  1829,  seised  in  fee  of  the 
property  in  question,  a  farm  called  Cefn.  It  was  admitted  at  the 
trial  that,  on  his  death,  his  eldest  son,  Cadwalader  Thomas,  who 
had  for  many  years  lived  upon  the  farm  as  tenant  to  his  father, 
entered  into  possession  of  it  as  his  heir-at-law,  it  being  supposed 
that  he  had  died  intestate.  In  1880  Cadwalader  Thomas  mort- 
gaged the  estate,  by  indentures  of  lease  and  release,  to  one  William 
Williams  in  fee,  and  at  the  Court  of  Great  Session  for  the  county  of 
Merioneth,  holden  in  August,  1880,  levied  a  fine  to  confirm  the 
mortgage.  At  the  same  time,  an  outstanding  term  of  500  years, 
which  had  been  originally  created  in  the  year  1777,  was  assigned 
to  a  trustee  for  the  mortgagee.  In  July,  1885,  the  defendant 
purchased  the  farm  from  Cadwalader  Thomas,  and  paid  off  the 
mortgage ;  and  by  indentures  of  lease  and  release,  dated  in  October, 
1885,  and  executed  by  Cadwalader  Thomas  and  by  the  mortgagee, 
the  legal  estate  and  the  equity  of  redemption  were  conveyed  to  the 
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DoKd.       defendant  in  fee  ;  and  by  indenture  of  assignment  of  the  same  date, 

^^B^^'     the  term  of  500  years  was  assigned  by  the  trustee  of  the  mortgagee 

.  ^*  to  a  trustee  named  *by  the  defendant,  to  attend  the  inheritance. 

^  •^{04  j       In  1845,  it  was  discovered  that  Thomas  Cadwalader  had,  before 

his  death,  duly  executed  a  will,  whereby  he  devised  the  farm  in 

question  to  his  second  son,  William  Thomas,  one  of  the  lessors  of 

the  plainti£f,  in  fee. 

Shortly  before  the  trial,  the  plaintiff,  having  obtained  a  Judge's 
order  for  that  purpose,  added  a  demise  in  the  name  of  the  defen- 
dant's trustee,  to  whom  the  term  was  assigned  in  1885  (who  was 
since  dead),  and  another  in  the  name  of  his  executrix. 

The  defendant  relied  on  the  fine  as  a  bar  to  the  claim  of  the 
lessor  of  the  plaintiff,  and,  in  order  to  prove  it,  put  in  evidence  the 
chirograph,  which  was  in  the  following  terms  : 

"Merioneth,  to  wit. — This  is  a  final  concord,  made  in  the  Court 
of  our  sovereign  lord  the  King,  of  his  Great  Session  of  the  said 
county,  held  at  Dolgelly,  in  the  said  county,  before  Jonathan  Raine, 
Esq.,  justice  of  his  Majesty's  Great  Sessions  for  the  said  county, 
and  other  faithful  people  of  the  said  lord  the  King,  then  and  there 
present,  on  Thursday,  to  wit,  the  12th  day  of  August,  in  the  first 
year  of  the  reign  of  our  sovereign  lord  William  the  Fourth,  now 
King  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and 
so  forth,  between  William  IVMiamSy  gentleman,  plaintiff,  and 
Cadwalader  Thomas,  gentleman,  and  Margaret,  his  wife,  de- 
forciants, of  four  messuages,  four  dwelling  houses,  &c.,  with  the 
appurtenances,  in  the  parish  of  Llanycil,  in  the  said  county; 
whereupon  a  writ  of  covenant  hath  been  sued  thereupon  between 
them  in  the  same  court,  that  is  to  say,  that  the  aforesaid 
Cadwalader  and  Margaret  have  acknowledged  the  tenements 
aforesaid,  with  the  appurtenances,  to  be  the  right  of  the  said 
William  Williams,  as  those  which  the  said  William  hath  of  the 
gift  of  the  said  Cadwalader  and  Margaret,  and  those  they  have 
remised  and  quit  claimed  from  them  the  said  Cadwalader  and 
I  •606  ]  Margaret  and  their  heirs,  to  the  aforesaid  William  and  his  ♦heirs 
for  ever ;  and  moreover  the  said  Cadwalader  and  Margaret  have 
granted,  for  themselves  and  the  heirs  of  the  said  Cadwalader,  that 
-they  will  warrant  to  the  said  William  and  his  heirs  the  tenements, 
&c.,  aforesaid,  against  them  the  said  Cadwalader  and  Margaret, 
and  the  heirs  of  the  said  Cadwalader,  for  ever ;  and  for  this 
acknowledgment,  remission,  quit-claim,  warrant,  fine,  and  concord. 
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the  said  W.  Williams  hath  given    to    the  aforesaid  Gadwalader       Dosd. 
Thomas  and  Margaret  his  wife  180  marks  of  silver.  dbr 

"Wynn  Bblasysb."  Price. 

One  proclamation  only  was  indorsed,  as  follows : 

"Merioneth,  to  wit. — The  first  proclamation  was  made  on 
Tuesday,  in  this  same  Great  Session,  and  so  forth. 

"  Wynn  Bblasysb." 

In  order  to  prove  the  proclamations,  the  defendant  then  put  in 
evidence  the  Merionethshire  plea-roll  of  fines,  headed  as  follows : 

"  Merioneth,  to  wit,  2nd  Session,  1880. — Pleas  at  his  Majesty's 
Great  Session  of  the  said  county,  held  at  Dolgelly,  in  the  said 
county,  before  Jonathan  Baine,  Esq.,  justice  of  his  Majesty's  Great 
Session  for  the  said  county,  on  Thursday,  to  wit,  the  12th  day  of 
August,  in  the  first  year  of  the  reign  of  our  sovereign  lord  William 
the  Fourth,  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
King,  Defender  of  the  Faith. 

"Wynn  Bblasysb." 

This  roll  contained  the  following  entry : 

"Merioneth,  to  wit. — William  Williams,  gentleman,  giveth  to 
our  sovereign  lord  the  King  6«.  8d.,  for  license  to  agree  with 
Gadwalader  Thomas,  gentleman,  and  Margaret  his  wife,  in  a  plea  of 
covenant,  of  four  messuages,  four  dwelling-houses,  four  cottages, 
four  bams,  four  stables,  four  cow-houses,  four  outbuildings,  four 
gardens,  four  orchards,  *two  hundred  acres  of  land,  two  hundred  [  •606  ] 
acres  of  arable  land,  two  hundred  acres  of  meadow  land,  two 
hundred  acres  of  pasture  land,  two  hundred  acres  of  wood  and 
underwood,  ten  acres  of  land  covered  with  water,  one  hundred 
acres  of  furze  and  heath,  and  common  of  pasture  for  all  and  all 
manner  of  cattle,  and  common  of  turbary,  with  the  appurtenances, 
in  the  parish  of  Llanycil,  in  the  said  county;  and  he  hath  a 
chirograph,  and  so  forth." 

On  behalf  of  the  plaintiff  it  was  objected,  first,  that  the  conusor, 
Gadwalader  Thomas,  had  not  a  sufficient  estate  in  the  premises  to 
enable  him  to  levy  a  fine ;  secondly,  that  the  fine  was  not  well 
proved ;  and  thirdly,  that  the  plaintiff  was,  at  all  events,  entitled 
to  recover  on  the  demise  laid  in  the  name  of  the  personal  repre- 
sentative of  the  trustee  of  the  outstanding  term.  The  Lord  Chibf 
JusTicB  was  of  opinion,  that  the  defects  in  the  proceedings  relative 
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Dos  cL       to  the  fine  were  cured  by  the  stat.  5  Vict.  c.  32,  s.  2 ;  that  the 
DBu         entry  of  Cadwalader  Thomas  in  the  character  of  heir-at-law  was 

Pbiob.  sufficient  to  enable  him  to  levy  a  valid  fine  of  the  premises ;  and 
that  the  outstanding  term,  being  a  satisfied  term  before  Slst 
December,  1845,  determined  on  that  day  by  the  operation  of  the 
stat.  8  &  9  Yict.  c.  112,  s.  1 ;  and  he  directed  the  jary  to  find 
a  verdict  for  the  defendant,  reserving  leave  to  the  plaintiff  to  move 
to  enter  a  verdict  for  him. 

In  Michaelmas  Term,  the  Attorney-Oeneral  accordingly  moved 
for  and  obtained  a  rule  nin  to  enter  a  verdict  for  the  plaintiff,  on 
all  the  grounds  of  objection  taken  at  the  trial.  In  the  present 
sittings  (Feb.  10  and  11), 

Martin^  Townsend,  and  W.  YardUy  showed  cause : 

First,  the  proof  of  the  fine  was  sufficient.  The  fine  itself  was 
[  •607  ]  well  proved  by  the  chirograph ;  and  it  was  sufficiently  proved  *to 
have  been  levied  with  proclamations,  by  the  production  of  the 
plea-roll.  This  is  a  case  expressly  provided  for  by  the  stat.  5  Vict 
c.  82.  *  *  This  statute  in  terms  relieved  the  defendant  from 
the  necessity  of  giving  any  further  proof  of  the  proclamations  than 
was  furnished  by  the  plea-roll  of  that  Session,  which  sufficiently 
specifies  the  names  of  the  parties,  and  the  place  where  the  lands 
were  situate. 

Secondly,  Cadwalader  Thomas,  the  eldest  son  of  the  testator,  had 
such  an  estate  as  enabled  him  to  levy  a  valid  fine.  He  entered,  on 
the  death  of  his  father,  as  heir-at-law,  and  so  as  owner  of  the  fee, 
and  was  in  a  position,  by  reason  of  that  wrongful  entry,  to  levy  a 
fine :  Shep.  Touch.  29 :  Davies,  dem.,  Lowndes,  ten.  (i) ;  Hulm  v. 
Haylock  (2).  *  *  ♦ 
[  'fios  ]  Thirdly,  the  outstanding  mortgage  term,  which,  on  the  ^purchase 

of  the  estate  by  the  defendant  in  1885,  was  assigned  to  a  trustee  to 
attend  the  inheritance,  being  a  satisfied  term  of  years,  which  by 
express  declaration  was,  on  the  Slst  December,  1845,  attendant  on 
the  inheritance  and  reversion  of  this  land,  absolutely  ceased  and 
determined  on  that  day,  by  force  of  the  stat.  8  &  9  Vict.  c.  112, 
and  therefore  could  not  be  used  against  the  defendant  in  this 
action.     *     *    ♦ 

(Parke,  B.  :  One  of  the  evils  intended  to  be  remedied  was,  the 
necessity  of  a  double  investigation  of  the  title  of  the  estate,  and 
also  of  the  term.) 

(1)  64  E.  R  783  (6  Man.  &  G.  471).  (2)  Cro.  Car.  200. 
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Here  the  plaintiff  has  put  upon  the  record  a  demise  in  the  name 
of  the  defendant's  own  trustee,  and  says,  that  inasmuch  as  the 
legal  interest  is  in  him  for  the  residue  of  the  term,  the  plaintiff  is 
entitled  *to  recover  upon  that  demise.  But  surely  the  term,  if  it 
exists  at  all,  can  only  exist  so  far  as  it  is  available  to  protect  the 
interests  of  the  party  for  whose  benefit  it  was  assigned  to  attend 
the  inheritance,  and  cannot  be  set  up  against  him  by  any  person 
claiming  adverse  title  to  the  inheritance. 

(Aldbbsox,  B.  :  You  say  it  may  be  used  as  a  shield,  but  not  as  a 
sword.) 

Yes ;  it  has  ceased  to  exist,  unless  the  defendant,  for  whose  benefit 
it  was  kept  alive,  requires  its  protection.  This  is  the  view  which 
appears  to  be  taken  of  the  Act  by  Sir  Edward  Sugden(i).  The 
defendant  here  has  a  good  title  without  the  aid  of  the  term ;  he 
therefore  does  not  require  its  protection,  and  it  has  consequently 
determined  altogether. 

Welsh/  and  E.  BeataUf  contra : 

First,  there  was  no  sufficient  evidence  of  the  fine.  It  is  clear 
there  was  no  sufficient  proof  of  the  proclamations,  unless  the  defen- 
dant can  call  in  aid  the  provisions  of  the  5  Vict.  c.  82.  But  that 
statute  applies  only  where  the  fine  "appears  to  have  been  duly 
acknowledged,"  which  is  not  the  case  here.  *  *  Further,  the 
plea-roll  is  also  insufficient,  because  it  does  not  appear  thereby  that 
it  is  the  plea-roll  of  the  same  Sessions  at  which  the  fine  was  levied 
or  acknowledged,  which  is  expressly  rjequired  by  the  statute. 

Secondly,  Cadwalader  Thomas  had  not  such  a  possession  of  the 
estate  as  owner,  as  to  make  him  a  good  conusor  of  this  fine.  It 
appeared  that  he  had  lived  on  the  farm  for  many  years  as  his 
father's  tenant ;  and  for  aught  that  was  shown,  he  might  have  been 
tenant  when  he  levied  the  fine,  for  his  tenancy  might  have  con- 
tinued after  his  father's  death.  If  so,  there  was  no  such  wrongful 
entry  as  to  make  him  a  disseisor  :  Doe  d.  Burr  ell  v.  Perkins  (2). 

(Townsend :  It  was  admitted  that  on  his  father's  death  he  entered 
as  heir.) 

Supposing,  then,  that  his  tenancy  ceased  on  his  father's  death,  a 
mere  wrongful  continuance  in  possession,  although  claiming  as 
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heir,  wonld  not  enable  him  to  levy  a  fine :  Doe  d.  Davis  v.  Davis  (i) ; 
Doe  V.  Perkins. 

(Parke,  B.  :  The  authority  of  Doe  d.  BurreU  v.  Perkins  is  much 
shaken  by  the  opinions  of  conveyancers,  and  the  observations  made 
on  it  in  Davies,  dem.,  Lowndes,  ten.) 

It  has  been  repeatedly  *recognized  and  confirmed :  Doe  d.  Souter  v. 
Hull  (2) ;  Doe  d.  Parker  v.  Gregory  (s)  ;  Doe  d.  Deeming  v.  Skirrow  (4). 
Williams  v.  Thomas  (5)  is  an  authority  to  the  same  effect  All  these 
cases,  and  others,  are  fully  discussed  in  the  note  to  Gierke  v.  PyweU, 
in  the  last  edition  of  Williams's  Saunders  (6),  and  the  conclusion 
from  them  all  is,  that  for  this  purpose  there  must  be  a  wrongful 
entry,  and  that  a  \vrongf ul  continuance  in  possession  is  not  sufficient. 
GuUey  v.  Doe  d.  TayUrson  <7)  states  the  same  doctrine. 

(Pabke,  B.  :  There  must  be  an  estate  of  freehold,  by  right  or  by 
wrong.  But  these  parties  did  not  go  down  to  trial  to  dispute  the 
estate  of  Cadwalader  Thomas.  Looking  at  the  notes  of  the  learned 
Judge,  we  think  the  fact  of  the  wrongful  entry  was  admitted.  The 
admission  is  not  of  a  continuing  possession,  but  of  an  entry  as  heir. 
We  must  take  it  that  the  conusor  had  a  sufficient  estate.) 

Lastly,  as  to  the  outstanding  term.  If  it  is  merged  in  the  inheritance 
by  the  operation  of  the  8  &  9  Vict.  c.  112,  it  can  afibrd  the  defen- 
dant no  protection  at  law ;  if  it  is  not,  the  plaintiff  is  entitled  at 
law  to  recover  on  the  demise  in  the  name  of  the  termor.  If  it  still 
subsists  at  all,  as  it  was  assigned  by  express  declaration  to  attend 
the  inheritance,  the  statute  must  be  construed  to  mean  that  it  is 
to  subsist  to  protect  the  party  entitled  to  the  inheritance,  in 
whomsoever  the  right  may  be  shown  to  be. 

(Pareb,  B.  :  No ;  it  must  surely  mean  that  it  is  to  subsist  to  pro- 
tect the  estate  of  the  defendant,  who  was  a  purchaser  for  value 
without  notice,  and  for  whose  benefit  it  was  assigned.) 

No  doubt,  if  the  defendant  could  have  set  up  the  term,  and  there 
had  been  no  demise  in  the  termor's  name,  he  might  have  had  a 
good  defence  by  means  of  the  term.     *    *    * 


(1)  12  Price,  756. 

(2)  2  Dowl.  &  Ry.  38. 

(3)  2  Ad.  &  El.  14. 

(4)  7  Ad.  &  El.  157. 


(5)  12  East,  141. 

(6)  1  Saund.  319  e. 

(7)  11  Ad.  &  EL  1008. 
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Pabke,  B.  : 

With  respect  to  the  first  point,  as  to  the  evidence  of  the  fine,  we 
think  there  was  sufficient  proof  of  a  valid  fine.  The  chirograph 
was  the  legal  and  indeed  the  best  evidence  of  the  fine,  although  it 
did  not  also  prove  it  to  have  been  levied  with  proclamations,  which 
ordinarily  ought  to  be  proved  by  an  examined  copy  of  the  roll.  But 
as  the  officers  of  the  Welsh  Courts  were  in  the  habit  of  keeping  the 
rolls  very  imperfectly,  the  stat.  6  Vict.  c.  82  was  passed  to  dispense 
with  the  necessity  of  strict  proof  of  the  proclamations,  if  the  plea- 
roll  contain  sufficient  to  identify  the  parties,  and  the  premises 
mentioned  in  it,  with  those  described  in  the  chirograph.  Here  the 
chirograph  proved  that  the  fine  was  duly  acknowledged,  and  showed 
at  what  Great  Session  it  was  levied.  Then  the  entry  on  the  plea 
roll,  which  was  of  that  same  Great  Session,  sufficiently  sets  forth 
the  parties  and  premises  to  identify  the  chirograph  as  referring  to 
the  same  subject-matter.  We  have  already  disposed  of  the  point 
respecting  the  sufficiency  of  the  conusor's  estate.  With  respect  to 
the  only  remaining  point,  relating  to  the  operation  of  the  Satisfied 
Terms  Act,  as  there  is  another  case  standing  for  argument  (i),  in 
which  *a  similar  point  arises,  we  will  hear  that  before  we  finally 
decide. 

Aldebson,  B.,  Bolfe,  B.,  and  Platt,  B.,  concurred. 

Cur,  adv.  I'ldL 

The  judgment,  as  to  the  last  point,  was  now  delivered  by 

Pabke,  B.  : 

At  the  time  this  case  was  argued,  we  gave  our  opinion  on  two  of 
the  points  made,  and  took  time  to  consider  the  third.  The  defen- 
dant was  purchaser  of  this  property  for  valuable  consideration,  and 
took  an  assignment  of  an  old  satisfied  mortgage  term,  from  the 
trustee  of  a  person  who  had  taken  a  conveyance  from  an  heir-at- 
law,  who  entered  on  the  death  of  his  ancestor,  and  levied  a  fine. 
We  held  that  the  fine  was  good,  under  the  recent  statute,  5  Vict. 
c.  82, 8. 2,  which  was  passed  to  remedy  the  negligence  of  the  officers 
of  the  late  Welsh  Courts ;  and  the  heir-at-law  having  sufficient  title 
to  enable  him  to  levy  a  fine,  the  present  defendant  is  in  by  good 
title,  and  does  not  require  the  satisfied  term  to  protect  him  in  his 
possession.  The  question  which  remains  to  be  decided  is,  what 
has  become  of  the  satisfied  term  under  the  8  &  9  Vict.  c.  112,  which 

(1)  Doe  d.  Hall  v.  MouhcUile,  post,  p.  693. 
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provides,  that ''  every  satisfied  term  of  years  which  either  by  express 
declaration  or  by  construction  of  law  shall,  upon  the  Slst  day  of 
December,  1845,  be  attendant  upon  the  inheritance  or  reversion 
of  any  lands,  shall  on  that  day  absolutely  cease  and  determine,  as 
to  the  lands  upon  the  inheritance  or  reversion  whereof  such  term 
shall  be  attendant  as  aforesaid;  except  that  every  such  term  of 
years  which  shall  be  so  attendant  as  aforesaid  by  express  declara- 
tion,  although  hereby  made  to  cease  and  determine,  shall  afford 
to  every  person  the  same  protection  against  every  incumbrance, 
charge,  estate,  right,  action,  suit,  claim,  and  demand,  as  it  would 
have  afforded  him  if  it  had  continued  to  exist,  but  had  not  been 
assigned  or  dealt  with  after  the  Slst  day  of  December,  *1845,  and 
shall,  for  the  purpose  of  such  protection,  be  considered  in  every 
court  of  law  or  equity  to  be  a  subsisting  term."    As  the  plaintiff 
has  in  his  declaration  a  demise  by  a  trustee  of  the  term,  added  to 
that  of  the  real  claimant  of  the  property,  we  must  decide  whether 
that  satisfied  term  did  or  did  not  continue  after  the  Slst  of  Decem- 
ber, 1845 ;  and  in  order  to  do  this,  we  must  also  determine  whether 
the  party  claiming  the  protection  of  the  term  was  really  entitled  to 
that  protection  against  an  incumbrance ;  and  as  that  is  a  question 
of  equity,  we  have  thrown  [upon]  us  the  duty  of  a  court  of  equity 
without  adequate  machinery.     Such,  however,  is  the  operation  of 
the  Act,  and  we  must  therefore  decide  whether  the  defendant,  who 
was  in  possession,  wanted  the  protection,  of  this  term.    Now  as  we 
have  already  held  that  he  did  not,  seeing  that  he  had  the  legal  estate 
wholly  independent  of  the  term,  his  case  does  not  fall  within  the 
latter  part  of  the  first  section  of  the  statute ;  but  it  falls  within 
the  former  part  of  it ;  the  effect  of  which  is,  that  the  term  actually 
ceased  and  determined  by  the  operation  of  the  Act  on  the  Slst  of 
December,  1845,  and  consequently  the  plaintiff  cannot  recover  on 
the  demise  of  the  trustee  of  the  term.    If  it  had  turned  out  that  the 
defendant  wanted  the  protection  of  the  term,  on  the  ground  that  he 
was  a  purchaser  for  valuable  consideration,  it  would  be  necessary 
for  us  to  determine  what  course  he  ought  to  take ;  probably  it  would 
be  necessary  for  him  to  apply  to  a  court  of  equity,  or  to  apply  to 
this  Court  to  strike  out  of  the  declaration  the  demise  in  the  name 
of  the  trustee ;  but  as  he  does  not  want  the  protection  of  the  term, 
it  has  absolutely  ceased  and  determined  on  the  Slst  of  December, 
1845.    The  defendant  is  therefore  entitled  to  a  verdict  on  all  the 
demises,  and  this  rule  must  be  discharged. 

Rule  discharged. 
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IN  THE  EXCHEQUER  CHAMBER. 

♦ 

(In  Errob  from  thb  Court  of  Exchequer.) 
CURLING  V,  WOOD  (I). 

(16  Meeson  &  Welsby,  62&— 632 ;  S.  C.  17  L.  J.  Ex.  301.) 

Declaration  in  case  stated,  that  the  defendant  was  possessed  of  a  wharf 
for  the  loading  and  unloading  of  vessels  on  the  banks  of  the  Thames,  near 
which  there  was  certain  woodwork,  before  then  placed  by  the  defendant, 
and  then  being  upon  the  bottom  of  the  river,  over  which,  at  certain  states 
of  the  tide,  the  vessel  of  the  plaintiff  thereinafter  mentioned  would  float, 
but  at  others  not ;  that,  while  the  defendant  was  so  possessed  of  the  wharf, 
the  plaintiff  was  possessed  of  a  vessel  then  being,  by  the  sufferance  and 
permission  of  the  defendant,  at  and  alongside  the  said  wharf,  for  reward  to 
the  defendant  in  that  behalf ;  and  the  defendant  then  had  the  management 
and  control  of  the  said  wharf,  and  the  mooring  and  stationing  of  vessels  at 
and  near  the  same  while  they  were  at  the  said  wharf,  for  the  purpose  of 
using  the  same.  Breach,  that  the  defendant  unskilfully  and  negligently 
placed,  moored,  and  stationed  the  plaintiff's  vessel  in  the  part  of  the  river 
near  the  said  wharf,  and  over  the  said  woodwork,  and  unskilfully  and 
negligently  detained  the  vessel  there  for  a  long  time,  until,  on  the  natural 
fall  of  the  tide,  she  fell  and  lodged  against  the  said  woodwork,  and  was 
damaged  thereby :  Held,  on  error,  after  verdict  and  judgment  for  the 
plaintiff,  (upon  a  plea  denying  that  the  defendant  had  the  management  and 
control  of  the  wharf,  and  the  mooring  and  stationing  of  ships  alongside  it, 
&c.,  mode  et  forma),  that  the  declaration  sufficiently  stated  a  duty  in  the 
defendant  safely  to  moor  and  station  the  plaintiff^s  vessel,  and  a  breach  of 
that  duty. 

Case.  The  declaration  stated,  that,  before  and  at  the  time  of  the 
committing  of  the  grievances,  &c.,  the  defendant  below  (the  now 
plaintiff  in  error)  was  possessed  of  a  certain  wharf  for  the  loading 
and  unloading  of  ships  and  vessels,  on  the  banks  of  the  river 
Thames,  near  to  which  said  wharf  there  then  was  certain  wood- 
work, before  then  by  the  defendant  placed  and  then  being  at  and 
upon  the  bottom  of  the  said  river,  over  which  said  woodwork,  at 
certain  states  of  the  tide  of  the  said  river,  the  ship  or  vessel  of  the 
plaintiff  thereinafter  mentioned  would  float,  but  at  other  states  of 
the  tide  the  said  ship  or  vessel  would  not  float,  of  all  which  premises 
the  defendant,  before  and  at,  &c.,  had  notice;  that  at  the  time  of  the 
committing  of  the  said  grievances,  and  while  the  defendant  was  so 
possessed  of  the  said  wharf  as  aforesaid,  the  plaintiff  was  possessed 
of  a  certain  ship  or  vessel  of  great  value,  to  wit,  &c.,  then  being  by 
sufferance  and  permission  of  the  defendant  at  and  alongside  the 
said  wharf,  for  reward  *to  the  defendant  in  that  behalf,  and  the 
defendant  then  had  the  management  and  control  of  the  said  wharf, 

(1)  See  The  Calliope  [1891]  A.  C.  1 J ,  60  L.  J.  P.  28  ;  The  Moorcock,  14  P.  Div.  64. 
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CuBLiMo  and  the  mooring  and  stationing  of  ships  and  vessels  at  and  near 
Wood.  the  same,  whilst  such  ships  or  vessels  were  at  the  said  wharf  for 
the  purpose  of  using  the  same  ;  yet  the  defendant,  to  wit,  on  &€., 
unskilfully,  negligently,  and  improperly  placed,  moored  and  stationed 
the  said  ship  or  vessel  of  the  plaintiff,  in  the  part  of  the  said  river 
near  the  said  wharf,  and  over  the  said  woodwork,  and  unskilfully, 
negligently,  and  improperly  detained  the  said  ship  or  vessel  there 
over  the  said  woodwork  for  a  long  and  improper  time,  and  until  the 
said  ship  or  vessel,  on  the  day  and  year  aforesaid,  upon  the  natural 
and  usual  fall  of  the  tide  in  the  said  river,  came,  fell,  and  lodged 
upon  and  struck  against  the  said  woodwork,  at  the  bottom  of  the 
said  river,  and  there  remained  and  continued  upon  and  strikini; 
against  the  said  woodwork  for  a  long  time,  to  wit,  &c.,  and  thereby 
then  became  and  was  greatly  strained,  bilged,  broken,  and  injured, 
(&C.  &c. 

The  defendant  below  pleaded  Not  guilty,  and  also  a  plea  denying 
the  allegation  that  he  had  the  control  of  the  wharf,  and  the  mooring 
and  stationing  of  the  vessels,  as  alleged  in  the  declaration ;  upon 
which  issue,  at  the  trial,  the  jury  found  a  verdict  for  the  plaintiff 
below.  The  Court  of  Exchequer  having  given  judgment  for  him 
upon  this  verdict(i),  a  writ  of  error  was  brought  upon  that  judgment, 
which  was  now  argued  (2)  by 

Cleashy^  for  the  plaintiff  in  error  (the  defendant  below) : 

This  declaration  discloses  no  duty  for  the  breach  of  which  the 
action  can  be  maintained.  The  question  which  arises  here  is  one 
of  some  importance  to  wharfingers  and  other  occupiers  of  waterside 
premises.  It  is  a  new  thing  to  charge  a  wharfinger  in  respect  of  an 
£  •630  ]  injury  happening  *to  a  ship  in  the  river,  when  moored  against  his 
wharf.  There  is  an  understood  distinction  in  this  respect  betvfeen 
wharfingers  and  dock-owners.  The  latter  take  the  ship  into  their 
own  premises,  and  are  therefore  responsible  for  injury  to  it  there ; 
but  here  the  vessel  was  not  taken  into  the  custody  or  charge  of  the 
defendant  below,  but  merely  had  her  mooring  ropes  fixed  to  his 
premises. 

(WiOHTMAN,  J. :  The  declaration  states  that  the  defendant  had  the 
management  and  control  of  the  wharf,  and  the  mooring  and  stationini; 
of  vessels  near  it  while  using  the  wharf.) 

(1)  Wood  V.  Curling,  15  M.  &  W.  J.,  Wightman,  J.,  Erie.  J.,  and  V. 
626.  Williams,  J. 

(2)  Before  Wilde,  Ch.  J.,  Coleridge, 
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It  does  not  show  that  there  was  any  employment  of  the  defendant      Oubltno 
to  select  the  place  for  mooring,  nor  can  it  be  intended  that  he       wood. 
undertook  the  selection  of  a  proper  place. 

(Wilde,  Gh.  J. :  It  is  reasonable  that  the  wharfinger  should  have 
the  stationing  of  the  vessels  at  his  wharf ;  he  knows  the  best  order 
and  rank  in  which  to  place  them.  The  question  is,  whether  the 
allegation  that  the  defendant  had  the  control  of  the  wharf,  and 
the  mooring  and  stationing  of  the  vessels,  does  not  involve  the 
responsibility  of  placing  them  in  safe  situations.) 

With  respect  to  the  woodwork,  it  must  be  taken  that  it  was  placed 
there  rightfully,  as  it  is  not  stated  otherwise.  A  wharfinger  is  not 
entitled  to  wharfage  merely  for  the  unloading  of  goods  into  lighters 
out  of  vessels  fastened  to  his  wharf:  Stephen  v.  Coster {i):  the 
wharfage  is  for  laying  the  goods  upon  the  wharf.  No  employment 
for  reward,  therefore,  is  shown  here.  The  allegation  that  the 
defendant  had  the  control  of  the  wharf,  which  was  his  own, 
amounts  to  nothing;  and  the  further  allegation  that  he  had  the 
mooring  and  stationing  of  the  vessels,  means  only  that  he  had  it  as 
wharfinger,  not  by  virtue  of  any  separate  office  or  duty.  He  has  the 
mooring,  because  he  has  the  wharf.  But  it  is  said  the  jury  hav6 
found  that  the  defendant  had  the  stationing  of  the  vessels  at  the 
wharf ;  but,  reading  the  whole  together,  that  means  *merely  the  t  *^^  I 
making  of  them  fast  at  his  wharf.  All  is  referable  to  his  character 
of  wharfinger,  and  does  not  involve  any  averment  of  an  undertaking 
safely  to  moor  and  station,  or  of  an  employment  to  select  a  proper 
place  for  that  purpose.  It  cannot  be  inferred,  from  anything  that 
is  here  stated,  that  the  plaintiff  below  parted  with  the  control  of  his 
vessel. 

(Wilde,  Ch.  J. :  The  declaration  alleges,  and  the  verdict  finds, 
that  the  defendant  had  the  control  of  the  mooring  and  stationing : 
that  excludes  everybody  else. 

Erlb,  J. :  And  implies  an  undertaking  to  use  ordinary  care  in 
doing  it. 

Williams,  J. :  If  the  allegation  is  capable  of  two  senses,  it  must 
be  taken,  after  verdict,  in  the  sense  which  will  make  the  declaration 
good,  not  ill ;  and  we  must  so  construe  it,  if  thereby  we  do  no 
violence  to  the  words.) 

(1)3  Burr.  1408;"!  W.  Bl.  413. 
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CuRUMo     With  respect  to   the    statement   that  the  defendant  negligently 

Wood.        moored  the  ship,  <lc.,  that  of  itself  is  nothing,  unless  the  relation 

of  the  parties  raised  a  dnty  in  him  to  use  care:  Priestley  v. 

Ftxwlerii). 

Martin,  for  the  defendant  in  error,  was  not  heard. 

Wilde,  Ch.  J. : 

I  entertain  no  douht  that  this  declaration  is  perfectly  sufficient. 
What  is  it  that  is  alleged  as  the  foundation  of  the  claim  of 
indemnity  against  the  wrong  which  the  plaintiff  has  suffered  ?  It 
is  stated  that  the  wharf  was  used  hy  the  defendant  for  profit — that 
the  plaintiff's  vessel  was  alongside  it  ''for  reward  to  the  defendant.** 
It  may  be  that  a  wharfinger  is  not  generally  bound  to  moor  the 
vessels  alongside  his  wharf;  different  wharfingers  may  conduct  their 
business  differently  ;  but  they  may  gain  a  profit  from  the  mooring. 
Here  it  is  stated  that  the  defendant  had  the  management  and  con- 
trol of  the  wharf,  and  the  mooring  and  stationing  of  the  vessels  at 
[  *682  ]  or  near  it.  What  is  the  meaning  of  having  the  ^stationing,  but 
controlling  the  place  where  the  ship  is  to  be  stationed  ?  Then  it  is 
alleged  that  the  defendant  unskilfully,  negligently,  and  improperly 
placed  and  stationed  the  vessel  in  a  part  of  the  river  near  the  wharf, 
and  over  certain  woodwork  which  had  been  placed  there  by  the 
defendant,  and  negligently,  unskilfully,  and  improperly  detained 
the  vessel  over  the  said  woodwork  for  an  improper  time,  until  the 
vessel,  on  the  fall  of  the  tide,  struck  upon  the  woodwork  and  was 
damaged.  No  complaint  is  made  of  his  placing  the  woodwork 
there;  that  might  be  beneficial  to  others;  but  the  effect  of  the 
whole  statement  in  the  declaration  is,  that,  the  defendant  being  the 
proprietor  of  this  wharf,  the  plaintiff  comes  to  use  the  wharf  for 
profit  to  the  defendant ;  and  that  he,  who  knows  the  condition  of 
the  wharf  and  of  the  woodwork,  and  has  the  control  of  the  stationing 
of  the  vessel,  negligently  places  her  where  she  is  greatly  injured. 
Is  not  that  a  state  of  things  which  creates  in  the  plaintiff  a  right 
to  an  indemnity  for  that  injury  ?  The  declaration  has  not  been 
demurred  to:  then,  after  verdict,  how  are  we  to  construe  it?  Are 
we  to  look  out  for  difficulties  in  the  construction  ?  It  seems  to  me 
that  we  must  do  violence  to  the  language,  not  to  support  the  verdict. 
I  think  it  is  a  good  statement  of  such  a  relation  between  the  parties 
as  brought  a  responsibility  on  the  defendant.  It  states  that  the 
(1)  49  R.  B.  495  (3  M.  &  W.  1). 
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defendant  had  the  control,  and  chose  to  place  and  station  the  vessel 
in  a  place  where  she  received  injary.  Wharfingers  in  general  may 
not  be  bound  to  moor  safely  and  secarely.  But  in  this  case  the 
defendant  chooses  to  moor  for  profit,  and  in  doing  so  he  negligently 
and  unskilfully  does  what  causes  the  damage.  It  appears  to  me 
that  that  renders  him  responsible  for  that  damage,  and  that  the 
judgment  of  the  Court  below  was  therefore  correct. 

Judgment  affirmed. 


CUBLIKO 

r. 

Wood. 


LEDSAM  V.   KUSSELL. 

(16  Meeson  &  Welsby,  633—643;  S.  C.  16  L.  J.  Ex.  143.) 

[The  decision  of  the  Exchequer  Chamber,  affirming  that  of  the 
Court  of  Exchequer,  was  again  affirmed  in  the  House  of  Lords,  as 
reported  in  1  H.  L.  C.  687.     See  p.  246  above. 


1847. 
Feb.  6. 


IN  THE  COURT  OF  EXCHEQUER. 


BURIN^BY  V.  BOLLETT(l). 

(16  Meeson  &  Welsby,  644—656;  S.  C.  17  L.  J.  Ex.  190.) 

A.,  a  farmer,  bought,  in  the  public  market  of  a  country  town,  from  B., 
a  batcher  keeping  a  stall  there,  the  carcase  of  a  dead  pig  for  consumption, 
and  left  it  hanging  up,  intending  to  return  after  completing  other  business, 
and  take  it  away.  In  his  absence,  C,  a  farmer,  on  seeing  and  wishing  to 
buy  it,  was  referred  to  A.  as  the  owner,  and  subsequently,  on  the  same  day, 
bought  it  of  A.,  the  original  buyer,  without  any  warranty.  It  did  not 
appear  that  any  secret  defect  in  it  was  known  to  any  of  the  parties.  It 
turned  out  unsound  and  unfit  for  human  consumption :  Held,  that  no 
warranty  of  soundness  was  implied  by  law  between  the  farmers  A.  and  0. 

Casb.  Tbe  declaration  stated,  that  the  defendant,  on  &c.,  at 
Lincoln,  publicly  offered  for  sale  the  carcase  of  a  pig  for  the  food 
of  man,  and  thereby  then  and  there  falsely  and  fraudulently 
undertook  and  warranted  that  the  said  carcase  was  in  a  sound  and 
wholesome  condition,  and  fit  for  human  consumption,  whereby  the 
plaintiff  was  induced  to  buy  the  said  carcase  at  the  sum  of  61. 18a.  6^., 
whereas,  in  truth  and  in  fact,  the  said  carcase  was  not  in  a  sound 


(1)  The  law  as  declared  in  this  case 
is  now  enacted  in  s.  14  of  the  Sale  of 
Goods  Act,  1893.  This  may  be  regarded 
as  the  leading  case  for  the  proposition 
of  law  therein  contained.      Compare 


7  H.  &  N.  956,  31  L.  J.  Ex.  139 ; 
Smith  V.  Baker  (1878)  40  L.  T.  (N.  S.) 
261 ;  and  Ward  v.  Hobba  (1878)  4  App. 
Cas.  13,  48  L.  J.  Q.  B.  281 ;  and  note 
Mr.  Chalmerses  observation  at  p.  32  of 


1847. 
April  21. 

[«U] 


with  it  Enimerton  v.  Matthews  (1862)      his  edition  of  the  Act.— J.  G.  P. 


"v 


6«8  1847.     EX.     16  MEE.  &  W.  644—646.  :r.k. 

Bt7BNBY      and  wholesome  condition,  and  fit  for  human  consumption,  bat,  on 
BoLLETT.     ^^^  contrary  thereof,  was  unsound,  unwholesome,  <fcc.,  whereby  &c. 
Plea,  Not  guilty. 

At  the  trial,  before  Patteson,  J.,  at  the  last  Summer  Assizes  for 
Lincolnshire,  it  appeared  that  the  plaintiff  and  the  defendant  were 
[  *^^^  1  farmers.  The  defendant  had  bought  *the  carcase  of  the  pig  in 
question  at  the  stall  of  one  Penrose,  a  butcher,  in  the  public 
shambles  in  Lincoln  market;  but,  having  other  business  in  the 
town,  left  it  hanging  up  at  the  seller's  stall,  till  it  was  more  con- 
venient to  take  it  away  with  him.  Before  he  returned,  the  plaintiff 
came  to  the  same  stall,  and  seeing  the  pig,  offered  to  buy  it.  The 
stall-keeper  told  him  that  it  was  the  property,  of  the  defendant, 
who  h^d  bought  it,  but  added  that  he  might  perhaps  part  with  his 
bargain  for  a  small  profit.  The  plaintiff  then  went  to  seek  out  the 
defendant,  and  having  met  with  him  in  the  market,  dealt  with  him 
for  the  pig,  and  bought  it  of  him.  It  was  forthwith  conveyed  to  the 
plaintiff's  house.  Next  day  the  meat  was  found  to  be  diseased  and 
quite  rotten,  so  as  to  be  wholly  unfit  for  human  food  (i).  There- 
upon the  plaintiff  brought  this  action  to  recover  back  the  purchase- 
money,  by  way  of  damages  for  the  breach  of  an  implied  warranty 
of  soundness.  The  defence  was,  caveat  emptor.  Upon  these  facts, 
Patteson,  J.,  inclined  to  think  that  the  law  implied  such  a  warranty 
on  the  part  of  the  defendant  as  was  alleged  in  the  declaration,  and 
directed  the  jury  accordingly.  Verdict  for  the  plaintiff  for  Gl.  18«.  6J., 
subject  to  a  motion  to  enter  a  nonsuit.  A  rule  nisi  having  been 
afterwards  obtained  accordingly, 

Humfrey  and  J.  Hildyard  showed  cause  at  the  sittings  after 
Hilary  Term  : 

The  plaintiff  was  entitled  to  bring  this  action  ;  for,  on  a  sale  of 
meat  for  the  use  of  man,  a  warranty  of  soundness  and  fitness  for 
human  consumption  is  implied  by  law. 

(Parke,  £. :  The  jury  have  negatived  fraud.  The  question  then 
is,  whether  any  and  every  man  who  sells  provisions  in  a  market 
must  be  taken  to  sell  them  with  an  implied  warranty  of  soundness.) 

It  was  immaterial  whether  the  defendant  knew  it  was  unsound 
[  *646j]       *and  unwholesome  meat  or  not,  and  it  is  a  public  and  indictable 
offence,  for  which  he  may  be  punished. 

(1)  It  was  sworn  that,  throughout  the  neighbourhood,  the  season  had  preyed 
unaccountably  injurious  to  meat. 
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(Aldbrson,  B.  :  The  defendant  sold  a  pig  which  had  been  exposed      Burnbt 
for  sale,  not  by  him,  but  by  one  Penrose.  BoLLrrr. 

Pabeb,  B.  :  The  authority  in  Eeilway,  91,  may  authorise  an 
action  against  Penrose. 

Alderson,  B.  :  There  is  no  evidence  that  the  defendant's  suffering 
the  meat  to  be  in  the  place  where  the  plaintiff  saw  it,  was  with  the 
object  of  selling  it.    Nor  is  it  found  that  he  bought  it  for  sale. 

Parke,  B.  :  Here  was  no  public  exposure  for  sale,  except  by  Pen- 
rose. The  defendant  was  not  a  dealer  in  meat.  There  was  no 
express  warranty,  and  no  fraud.  The  plaintiff  has  to  make  out 
that  a  naked  sale  of  an  article  which  is  to  be  eaten,  and  proves 
unfit  for  it,  is  actionable.) 

Still  the  law  implies  a  warranty  ;  for,  however  the  defendant  became 
possessed  of  it,  as  be  afterwards  sold  it,  he  was  bound,  before  so 
selling  it,  to  ascertain  that  it  was  fit  for  food.  That  is  founded  on 
the  necessity  of  preventing  injury  to  the  public.  In  Eeilway's  Bep.  . 
91,  (22  Hen,  VH.)  (i),  Frowickb  said,  that  **  no  man  can  justify 
selling  corrupt  victual,  but  an  action  on  the  case  lies  against  the 
seller,  whether  the  victual  was  warranted  to  be  good  or  not.  But 
if  a  man  sells  me  cloth  or  other  thing,  knowing  the  cloth  to  be  bad, 
there  I  am  deceived  *  per  son  notice  demesne ; '  and  in  that  case, 
because  '  quod  ipse  fuit  sciens,'  though  he  sold  it  without  warranty, 
still  he  shall  be  punished  by  writ  on  the  case.  But  if  he  did  not 
know  it,  he  shall  not  be  punished,  unless  he  has  warranted  the 
article  to  be  good."  The  case  then  proceeds  to  allude  to  the  Year 
Book,  9  Hen.  YI.  58  (2),  in  which  case  Babington  (apparently  a 

(1)  See  the  cases  collected,  1  Vin.  purpos);  for  it  is  enacted  (ordeine) 
Abr.  561.  that  no  one  shall  sell  corrupt  victual 

(2)  "  Brief  de  deceit  sur  le  cas  quare  (see  ^mm^  p.  670).  Cottismorb  [or 
cum  &c.  fuit  port  per  A.  versus  B.  Cotesmore,  Justice  of  C.  P.,  1429— 
&  C.  .  .  .  quare  cum  preedict'  A.  1438]  :  Ceo  est  actio  popularis.  Bab- 
quandam  buttam  vini  de  Riminey  de  ington  [C.  J.  of  C.  P.  1423—1436] : 
pnefat'  B.  &  0.  barg\  pnedict'  0.  sciens  The  warranty,  as  Martin  has  said,  is 
illam  esse  oorruptam  et  inhabilem,  not  material  (n*e.  pas  a  purpos) ;  car  si 
warrantus'  esse  habilem  et  non  cor-  jeo  vien  en  un  taveme  a  manger,  et  il 
ruptam,  p'  quadam  pecunise  summa  don'  et  vend*  a  moy  bier  ou  char  cor-  . 
vendidit.  .  .  .  Bof/  (for  defendant)  rupt*,  par  le  quel  jeo  suis  mis  en  grand 
prayed  judgment  of  the  writ,  for  it  infirmite  [»ic],  j*aurai  action  envers 
is  not  stated  that  we  warranted  it  to  luy  sur  mon  cas  clerement,  et  imcore 
be  good,  and  then  it  shall  be  adjudged  il  ne  fist  garranty  a  moy.  Godred :  It 
the  plaintiffs  own  folly.  Martin  was  lately  [so]  adjudged  in  the  King's 
[Justice  of  C.  P.,  1420—1436]  :  The  Bench,  [where]  a  man  [sold]  a  piece  of 
warranty    is    not    material    (n'e.    a  woollen  cloth,  knowing  it  to  be  rotten 


670  1847.     EX,     16  MEE.  &  W.  647—648.  ;r.b. 

BVBKBT  Jndge)  *8aid,  that  warranty  of  soundness  by  a  seller  of  provisions 
BoliIbtt.  ^&8  unnecessary,  adding,  that,  if  a  man  goes  into  a  tavern  for 
[  *647  ]  refreshment,  and  corrupt  drink  or  meat  is  there  sold  to  him,  which 
occasions  his  sickness,  an  action  clearly  lies  against  the  tavern- 
keeper.  That  case  is  thus  stated  in  1  Boll.  Abr.,  tit.  Action  sur 
Case  (P.),  pi.  1  and  2 — *'  If  a  tavemer  sells  wine  (knowing  it  to  be 
corrupt)  to  another  as  sound,  good,  and  not  corrupt,  without  any 
express  warranty,  still  an  action  of  deceit  lies  against  him,  for 
there  was  a  warranty  in  law.  So,  if  I  come  into  a  tavern  to  eat, 
and  the  tavemer  gives  and  sells  me  *  bier  et  char  corrupt,  per  que 
jeo  suis  mis  en  grand  infirmitie,'  an  action  lies  against  him 
without  express  warranty,  for  it  is  a  warranty  in  law."  It  is  again 
stated  thus,  by  Tanfibld,  C.  B.,  and  Altham,  B.,  in  Roswell  v. 
Vaughan  (i)  :  "  If  a  man  sells  victual  which  is  corrupt,  without 
[  *%iB  ]  warranty,  an  action  lies,  because  it  is  against  the  ^commonwealth : 
as  9  Hen.  VI.  53;  7  Hen.  IV.  15  (2) ;  and  11  Edw.  IV.  6."  The 
cases  are  collected  in  1  Viner's  Abridgment,  520. 

(Parke,  B.  :  Suppose  that  I,  not  being  a  seller  of  wine,  import  a 
pipe  from  Oporto,  and  on  its  arrival  at  the  docks  transfer  it  to  you 
for  a  price,  without  seeing  or  tasting  it,  shall  I  be  liable  to  an  action 
if  it  proves  bad  ?) 

The  sale  alone  would  impose  that  liability. 

(  Aldebson,  B.  :  There  must  be  a  difference  between  exposing  food 
or  wine  for  sale,  and  transferring  a  bargain  in  it.  The  case  put  in 
the  Year  Book  of  Hen.  VI.,  is  that  of  a  general  dealer,  who  as  such 
may  be  bound  at  law  to  know  the  quality  of  the  article  he  sells. 

Parke,  B.  :  You  must  contend  that  even  if  the  seller  is  not  a 
dealer  in  provisions,  or  does  not  warrant  them,  or  is  not  guilty  of 
any  fraud,  or  has  no  knowledge  of  the  particular  article,  he  is  liable 
if  it  be  not  sound,  whether  the  buyer  suffers  illness  in  consequence 

and  ill  fulled,  *  et  ceo  fuit  adjudge  bon  tiff.    Then  he  added,  'and  not  cor- 

eans  garranty.'    And  then  West  said  rupt.*     O.'s  plea  was,  that  he  eold  to 

the  wool  was  warranted,  and  so  it  was  plaintiff  as  B.*8  servant,  and  in  no 

[this  seems  to  be  a  communication  to  other  manner.    Mabtdt  :   You  have 

the  Court  from  Westbury,  J.  of  K.  B.].  deceived   the  plaintiff  to    your  own 

Bolf,  ridendo  et  protestando,  that  the  knowledge    (de    vre'    conis'    demen*) 

plaintiff  was  a  wine  drawer,  and  yet  ..."    [Several  errors  of  copying  and 

knew  nothing  of  wines,  said  for  plea  translation  in  M.  &  W.'s  report  are 

for  B.,  that,  at  the  time  of  selling  the  now  corrected. — F.  P.] 

wine,  it  was  sufficient  and  fit  or  sound  (1)  Cro.  Jac  196. 

(suffic*   et  able) ;    ready,    &c.     The  (2)  This-  seems  a  mistaken  reference 

CouKT :  You  must  traverse  the  plain-  to  the  Year  Book. 
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or  not.     The  case  in  the  Year  Book,  9  Hen.  YI.,  on  which  that  in      Bubkbt 
Keilway  seems  to  rest,  is  one  of  a  taverner.  bollktt. 

Aldbrson,  B.  :  The  Year  Book,  11  Edw.  IV.  6,  lays  down  a 
general  prohibition  by  law  (i)  to  sell  corrupt  victual  (2).  Whether 
the  bad  wine  or  food  is  sold  by  a  general  dealer  in  either  or  not,  the 
injury  to  the  public  from  selling  them  is  the  same. 

KoLFE,  B. :  The  case  in  Groke  James  explains  *those  in  the  Year       [  •649  ] 
Books,  as  turning  on  the  scienter  in  the  seller,  or  on  the  peculiar 
duty  of  a  taverner.) 

The  scienter  is  immaterial.  On  the  same  grounds  of  public  danger, 
a  servant's  carrying  a  child  afflicted  with  the  small-pox  along  a 
public  highway  in  which  persons  are  passing,  and  near  inhabited 
houses,  is  indictable :  Rex  v.  VantandUlo  (3).  Kitchen  on  Courts 
Leet,  21,  pi.  29,  shows  that  a  selling  by  butchers,  fishmongers,  and 
other  victuallers,  of  any  corrupt  victual,  not  wholesome  for  men's 
bodies,  was  inquirable  in  the  leet.  Blackstone,  in  his  Commentaries, 
vol.  8,  p.  166,  says,  **  In  contracts  for  provisions,  it  is  always  implied 
that  they  are  wholesome ;  and  if  they  be  not,  the  same  remedy  (viz. 
by  action  on  the  case  to  exact  damages  for  the  deceit)  lies  against 
him."  Oray  v.  Cox  (4)  shows  that  the  seller  of  an  article  under- 
takes  that  it  shall  be  reasonably  fit  for  the  use  for  which  it  is 
intended. 

(Parke,  B.  :  That  is  confined  to  cases  where  he  undertakes  to 
manufacture  it.) 

Whatever  a  man  does  to  the  article  to  vary  it  from  its  natural  state 
is  sufficient,  e.g.  cutting  up  or  skinning  an  animal. 

(Pabkb,  B.  :  The  sole  point  for  consideration  is,  whether  an 
ordinary  individual,  not  clothed  with  any  character  of  general  dealer 
in  provisions,  who  bond  fide  sells  meat  for  human  consumption,  is 

(1)  This  seems  to  allude  to  Stat,  q'ils  sont  comiptes,  qiit  jeo  done  trust 
Inoert.  Temp.  c.  7, 1  Tomlins,  Statutes  etconfidence  a  vous, si  jeo  suis  disceive, 
at  Large,  8yo,  388 ;  see  also  the  Statute  jeo  aver*  ace'  de  disoeit,  &c.,  mes  si  jeo 
of  Pillory  and  Tumbrel,  51  Hen.  III.  vende  mutton  pur  manger  quel  est 
c.  6,  s.  3.  corrupt,  il  aver'  ace*  de  disoeit,  comt. 

(2)  Year  Book,  Trin.  11  Edw.  IV.  jeo  ne  gan'  cell'." 

6  B.  Brian  said,  *'  Car  si  jeo  vende  a  Nele  :  '*  En  vostre  case  le  cause  est 

un  homme  zx  berbits  per  tuer,  s'ils  *  p  c  q  il  est  prohibite  per  le  ley  q' 

sonts  corrupts,  uncore  si  jeo  garrante  home  vende  vitaile  corrupted  "   [«tc] 

eux,  il  n'avera  aoc'  de  disceit  sur  le  &c    See  51  Hen.  III.  c.  6,  s.  3. 

garrantie,  et  ne  sera  travers,  car  qnt  (3)  16  R.  B.  389  (4'  M.  &  S.  73). 

ils  sent  morts  jeo  ne  puisse  conustre  (4)  28  B.  B.  769  (4  B.  &  C.  108). 


672  1847.    EX,     16  MEE.  &  W.  649—660.  :r.r. 

BuRHBT      liable  to  an  action  on  the  ease  by  the  buyer  of  the  article  if  it  proves 
BoLLrrT.     unsound.     This  is  not  the  case  of  a  butcher,  or  tavemer»  or  farmer 
killing  or  exposing  to  sale  meat  in  open  market,  who  may  be  reason- 
ably taken  as  impliedly  warranting  the  meat  to  be  sound.    Would 
an  indictment  lie  against  an  ordinary  individual  for  so  doing  ?) 

On  principle  there  is  no  distinction  between  such  an  ^dividual 
and  any  such  trader,  and  both  ought  to  be  alike  liable ;  for  the 
sale  of  unsound  meat  is  in  itself  illegal. 

[  WO  ]  Whitehurst  and  Miller,  in  support  of  the  rule  : 

If  a  contract  for  sale  of  unsound  meat  is  expressly  forbidden  by 
law,  it  is  void,  and  no  warranty  can  be  implied  by  law  to  attach  to 
it.  Nor  is  there  any  disthict  authority  to  prove  what  the  plaintiff 
contends  for ;  whereas  it  is  clear  law,  that  where  a  man  buys  a 
specific  article,  no  warranty  arises,  for  the  maxim  of  caveett  emptor 
applies :  Chanter  v.  Hopkins  (i).  That  applies  to  sales  of  food  as 
well  as  of  other  chattels.  If,  on  the  contrary,  a  man  orders  an  article 
to  be  made  for  a  particular  purpose,  the  party  who  undertakes  to 
supply  it  is  bound  to  furnish  one  fit  for  that  purpose :  Shepherd  v. 
Pybus  (2).  In  Chanter  v.  Hopkins ,  Lord  Abinoeb  said,  "A  warranty 
is  an  express  or  implied  statement  of  something  which  the  party 
undertakes  shall  be  a  part  of  a  contract,  and,  though  part  of  a  con- 
tract, yet  collateral  to  the  express  object  of  it.  But  in  many  of  the 
cases,  the  circumstance  of  a  party  selling  the  thing  by  its  proper 
description  has  been  called  a  warranty,  and  the  breach  of  such 
contract  a  breach  of  warranty ;  but  it  would  be  better  to  distinguish 
such  cases,  as  a  non-compliance  with  a  contract  which  a  party  has 
engaged  to  fulfil." 

(Parke,  B.,  referred  to  the  note  to  Cutter  v.  Powell  (z),  in  Smith's 
Leading  Gases,  Vol.  2.) 

Parkinson  v.  Lee  (4)  settles,  that  where  a  buyer  has  an  opportunity 
of  seeing  part  of  the  thing  sold,  no  warrranty  is  implied  by  law. 
Then  do  the  old  cases  establish  such  a  difference  in  the  instance  of 
selling  unwholesome  provisions  for  human  food,  that  a  party  is 
liable  to  an  action  for  selling  them,  without  knowing  them  to  be 
unfit  for  food,  or  warranting  them  to  be  fit  ?  Is  every  isolated  act 
of  selling  such  a  dealing  as  makes  the  seller  liable  in  case  of  the 

(1)  61  R.  R  650  (4  M.  &  W.  399).  (2  Man,  &  G.  279). 

(2).  3  Man.  &  G.  86$;  4  Scott,  434.  (3)  3  R.  R.  18d  (6  T.  H.  323). 

See  Brown  y.  Edgington,  68  R.  R.  408  (4)  6  R.  R.  429  (2  East,  314). 
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article  proving  bad  ?    The  strongest  case  in  the  affirmative  *i8  in      Bubnbt 

the  Year  Book,  11  Edw.  IV.  6  B.  (i).    It  was  one  of  the  Judges  who     bollmtt. 

there  said  that  the  sale  of  corrupt  victual  was  prohibited  by  law.      [  •esi  ] 

It  was  there  said,  that  if  I  sell  a  man  twenty  sheep  to  kill  (which 

must  mean  for  food),  if  they  are  rotten  no  action  lies,  because  till 

killed  no  one  can  tell  whether  they  are  rotten  or  not ;  nor  would  the 

man  who  sells  to  kill  have  them  in  his  possession,  so  as  to  know 

their  state  when  dead.    It  would  then  be  sufficient  in  the  declaration 

to  state  a  sale  of  food  not  being  fit  for  the  food  of  man.    At  the 

trial,  the  learned  Judge  said  there  was  a  warranty  in  law,  and 

left  it  to  the  jury  only  whether  the  pig  was  unwholesome  when 

left  at  Penrose's  stall,  without  asking  them  whether  it  was  sold  for 

use  of  man  or  not. 

(Pabke,  B.  :  It  was  assumed  throughout  that  it  was.  The  simple 
point  is,  whether  the  bare  allegation  that  the  defendant  sold  not 
exposed  to  sale  to  the  plaintiff,  for  the  food  of  man,  corrupt  and 
unsound  victuals,  he  not  being  a  dealer  in  them,  or  proved  to  know 
them  to  be  unsound,  is  sufficient  to  entitle  the  plaintiff  to  maintain 
an  action  for  deceit.) 

GomynSy  in  his  Digest,  tit.  Action  on  the  Case  for  Deceit  (E.  4), 
cites  Kitchen,  174,  to  show  that  if  a  buyer  of  a  horse  has  opportunity 
of  discovering  a  (patent)  defect  in  him  by  inspection,  and  does  not, 
no  action  lies  (2) ;  adding,  **  So,  if  a  man  sell  corrupted  wine,  if  the 
vendee  or  his  servant  taste  and  approve  of  it."  The  case  of  a 
tavemer  is  one  where  the  article  of  food  furnished  to  the  guest 
is  not  selected  by  him  in  the  first  instance.  So,  if  I  order  meat 
generally  of  a  butcher,  without'  selection,  the  implied  contract  is 
that  the  meat  shall  be  good. 

(Pabeb,  B.  :  That  is  not  the  case  of  ordering  a  particular  piece  of 
meat  to  be  sent  home.  The  question  in  the  tavemer's  case  is, 
whether  as  such  he  was  bound  to  supply  sufficiently  good  meat, 
resembling  Shepherd  v.  Pybvs  (8). 

Aldebson,  B.  :  Fitzherbert,  *in  his  Natura  Brevium,  94  B.,  says,       r  •552  1 
that  if  a  man  sells  corrupt  wine,  or  an  unsound  horse,  without 
warranty,  it  is  at  the  buyer's  peril,  ''  and  his  eyes  and  taste  ought 

(1)  Ante,  p.  670,  n.  How. 

(2)  See  2  Boll.  Bep.  5  ;   Southern  ▼.  (3)  3  Man.  &  G.  868 ;  4  Scott,  434. 
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BuBKBY      to  be  his  judges  in  that  case."    The  Year  Books  already  mentioned 
BoLLSTT.     Aire  there  cited.) 

All  the  cases  collected  in  1  Yin.  Abr.  560,  show  that  the  liability  of 
the  seller  turns  on  the  scienter.  As  to  the  passage  cited  from 
8  Bla.  Com.  165,  that  in  contracts  for  provisions  it  is  always 
implied  that  they  are  wholesome,  and  if  they  are  not,  an  action  lies 
for  deceit,  it  admits  of  the  same  solution,  viz.  that  if  the  contract  be 
for  provisions  which  are  not  seen,  e.g.  for  shipping,  a  warranty  of 
their  being  good  and  fit  for  that  particular  purpose  is  implied; 
whereas,  if  the  contract  was  for  a  specific  article  of  food  brought 
before  the  eyes  of  the  purchaser,  it  would  not.  All  turns  on  the 
seller's  knowledge,  actual  or  presumed,  of  the  condition  of  the  food. 
It  is  presumed  in  the  case  of  the  tavemer  or  butcher,  as  in  the  case 
of  a  jeweller  who  sold  a  pebble  for  a  bezoar  stone.  The  liability 
of  such  persons  arises  from  the  opportunity  they  have,  in  dealing 
with  the  article,  of  knowing  whether  it  is  good  or  not.  Here, 
between  ordinary  parties,  no  knowledge  that  the  animal  was 
corrupt  can  be  presumed  from  their  dealings. 

(Pares,  £. :  It  is  put  for  the  plaintiff,  whether,  by  reason  of  food 
being  the  subject  of  sale,  this  is  not  an  exception  to  the  general  rule, 
so  as  to  make  the  seller  responsible  on  account  of  the  common  good, 
though  no  care  could  have  discovered  the  latent  defect  (i).  If  the 
only  obligation  here  was  to  use  due  diligence  to  see  that  it  was  not 
corrupt,  the  plaintiff  cannot  succeed.) 

Without  express  warranty,  or  knowledge  express  or  presumed  of 
the  latent  unsoundness,  the  defendant  cannot  be  liable.  Now  it 
was  admitted  that  the  defendant  knew  no  more  of  the  real  condition 
of  the  carcase  in  question  than  the  plaintiff  himself. 

Cur.  adv.  vult. 

[  «63  ]       Pabkb,  B.,  now  delivered  the  judgment  of  the  Court  : 

This  case  was  tried  before  my  brother  Patteson,  at  the  last 
Summer  Assizes  for  the  county  of  Lincoln.  It  was  an  action  on 
the  case,  alleging  that  the  defendant  publicly  offered  the  carcase  of 
a  pig  for  sale,  as  and  for  food  for  man,  and  by  falsely  and  fraudu- 
lently warranting  it  to  be  wholesome^  and  fit  for  food  for  man,  sold 
it  to  the  plaintiff,  who  paid  the  defendant  the  price. 

It  appeared  on  the  trial,  that  the  carcase  of  the  pig  was  exposed 
for  sale  in  the  public  street  of  Lincoln,  in  the  shop  of  one  Penrose, 
(1)  See  Jones  v.  BHght,  30  E.  R.  728  (5  Biug.  533). 
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a  batcher,  when  the  defendant  bought  it,  bat  did  not  take  it  away,      bubvbt 

The  plainti£f  afterwards  applied  to  Penrose  to  purchase  it,  bat  being     BoLLRTt. 

informed  it  was  already  sold  to  the  defendant,  he  applied  to  him, 

and  agreed  with  him  to  bay  it,  and  paid  him  for  it.    It  tamed  oat 

that  the  pig  was  measly ;  it  became  afterwards  patrid,  was  unfit  for 

food,  and  the  plaintiff,  having  called  on  the  defendant  to  repay  the 

sum  given  to  him,  which  was  refused,  brought  this  action. 

It  did  not  appear  that  the  defendant  had  any  knowledge  of  the 
unsound  state  of  the  pig ;  and  he  was  not  a  butcher,  or  dealer  in 
meat.  He  had  not  exposed  it  publicly  for  sale.  He  had  bought 
the  pig  for  his  own  use,  and  left  it  till  it  should  be  delivered  ;  but 
when  he  sold  it  to  the  plaintiff,  there  was  a  reasonable  presumption 
for  the  consideration  of  the  jury  that  he  knew  it  was  to  be  used  for 
human  food. 

On  this  state  of  facts,  Mr.  Whitekurst,  for  the  defendant,  prayed 
for  a  nonsuit  at  the  close  of  the  plaintiff's  case.  The  learned  Judge 
permitted  the  case  to  proceed,  reserving  the  point,  whether  he  ought 
to  have  nonsuited.  The  plaintiff  had  a  verdict,  and  a  rule  nisi  for 
a  nonsuit  having  been  obtained,  the  case  was  fully  argued  at  the 
sittings  after  last  Term. 

The  argument  for  the  plaintiff  was,  that  the  sale  of  victuals  "^to  [  *664  ] 
be  used  as  food  for  man  differed  from  the  sale  of  other  commodities, 
and  that  the  vendor  of  such,  if  they  were  unwholesome,  was  liable 
to  the  vendee,  without  fraud  or  warranty.  This  position  is  laid 
down,  apparently  in  general  terms,  in  Eeilway,  91 ;  but  the  cases 
there  referred  to,  in  the  Year  Books,  9  Hen.  YI.  87,  pi.  58,  and 
11  Edw.  IV.,  Trin.  10,  pi.  6,  and  other  authorities  (i),  when  con- 
sidered,  lead  to  this  conclusion,  that  there  is  no  other  difference 
between  the  sale  of  victuals  for  food,  and  other  articles,  than  this, 
that  victuallers,  butchers,  and  other  common  dealers  in  victuals, 
are  not  merely  in  the  same  situation  that  common  dealers  in  other 
commodities  are,  and  liable  under  the  same  circumstances  as  they 
are,  so  that,  if  an  order  be  sent  to  them  to  be  executed,  they  are 
presumed  to  undertake  to  supply  a  good  and  merchantable  article ; 
but  they  are  also  liable  to  punishment  for  selling  corrupt  victuals, 
by  virtue  of  an  ancient  statute,  (certainly  if  they  do  so  knowingly, 
and  probably  if  they  do  not),  and  are  therefore  responsible  civilly 
to  those  customers  to  whom  they  sell  such  victuals,  for  any  special  or 
particular  injury  by  the  breach  of  the  law  which  they  thereby 
commit.  That  they,  the  common  dealers,  not  all  persons,  are 
(1)  7  Hen,  IV.  15,  16 ;  11  Hen.  IV.  14,  15 ;  1 1  Hen.  VI.  18. 
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BuBKBT  liable  criminally  for  selling  corrupt  victuals,  is  clear;  for  Lord 
BoLLXTT.  Coke  says,  in  4  Inst.  261 :  "  This  court  of  the  leet  may  inquire  of 
corrupt  victual,  as  a  common  nuisance,  whereof  some  have  doubted, 
both  for  that  it  is  omitted  in  the  statute  of  the  leet,  and  of  the 
weak  authority  of  the  book  of  the  9  Hen.  VI.,  where  Mabttn  saith 
that  it  is  ordained  that  none  should  sell  corrupt  victual.  And 
CoTTisMOBB  held  the  opinion  that  it  is  actio  popularise  whereupon 
it  is  collected  that  the  conusance  thereof  belongeth  to  the  leet ;  and 
Mabttn  and  Nbal,  (11  Hen.  lY.),  agreeing  with  him,  said  truly ;  for, 
by  the  statute  of  51  Hen.  III.,  Stat,  pillor',  et  tumbrel',  et  assiss' 
panis  et  cervis',  and  by  the  statute  made  in  the  reign  of  Edw.  I., 
[  *8M  J  intituled  Stat,  de  "^pistoribus  et  brasiatoribus,  et  aliis  vitellariis,  it 
is  ordained  that  none  shall  sell  corrupt  victuals." 

The  statute  51  Hen.  III.,  of  the  Pillory  and  Tumbril,  and  Assixe 
of  Bread  and  Ale,  applies  only  to  vintners,  brewers,  butchers,  and 
cooks.  Amongst  other  things,  inquiry  is  to  be  made  of  the  vintners' 
names,  and  how  they  sell  a  gallon  of  wine,  or  if  any  corrupted  wine 
be  in  the  town,  or  such  is  not  wholesome  for  man's  body ;  and  if 
any  butcher  sell  contagious  flesh,  or  that  died  of  the  murrain,  (x 
cooks  t&at  seethe  im wholesome  flesh,  &c.  Lord  Coke  goes  on  to 
say,  that  Britton,  who  wrote  after  the  statute  51  Hen.  in.,  and 
following  the  same,  saith,  ''Puis  soit  inquise  deceuxqueux  achatent 
per  un  manner  de  measure,  et  vendent  per  meinder  measure  faux, 
et  ceux  sont  punis  come  vendors  des  vines,  et  auxi  ceux  que  serront 
atteint  de  faux  aunes,  et  faux  poys,  et  auxi  les  maoegrieves 
(inaceUariif  butchers  (i) ),  et  les  gents  que  de  usage  vendent  a 
trespassants  (passengers)  mauvaise  vians  corrumpus  et  wacrus,  et 
autrement  perillous  a  la  saunty  de  home,  encountre  le  forme  de 
nous  statutes." 

This  view  of  the  case  explains  what  is  said  in  the  Year  Book, 
9  Hen.  YI.  53,  that  "  the  warranty  is  not  to  the  purpose ;  for  it  is 
ordained  that  none  shall  sell  corrupt  victuals ;  "  and  what  is  said 
by  Tamfibld,  G.  B.,  and  Altham,  B.,  Gro.  Jac.  197,  '*  that  if  a  man 
sells  corrupt  victuals,  without  warranty,  an  action  lies,  because  it 
is  against  the  commonwealth  :  "  and  also  explains  the  note  of  Lord 
Hale,  in  Ist  Fitzherbert's  Natura  Brevium,  94,  that  there  is 
diversity  between  selling  corrupt  wines  as  merchandise ;  for  there 
an  action  on  the  case  does  not  lie  without  warranty ;  otherwise,  if 
it  be  for  a  taverner  or  victualler,  if  it  prejudice  any. 

(1)  Maceliarii,  rather  sellers  of  meat  Termee  de  la  Ley,  means  those  who 
in  shambles;   but  *'macegriefs,"  by      sell  wittingly  stolen  meat. 
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The  defendant  in  this  case  was  hot  dealing  in  the  way  of  a  common      Bubmbt 

trade,  and  was  not  punishable  in  the  leet  *for  what  he  did.    He     bollbtt. 

merely  transferred  his  bargain  to  the  plaintiff.     He  falls  within  the      [  *656  ] 

reason  of  the  former  part  of  Lord  Hale's  distinction ;  and  there 

being  no  evidence  of  a  warranty,  or  of  any  fraud,  he  is  not  liable. 

The  plaintiff  ought,  therefore,  to  have  been  nonsuited  at  the  trial, 

and  this  rule  must  be  made  ab^lute.  *" 

Ride  absolute. 


DOE  D.  EINKJHT  v.  CHAFFEY  and  Another.  iw7. 

(16  Meeson  &  Welsby,  6^6—665  ;   S.  0. 47  L.  J.  Ex.  154.)  

In  1786  a  testatrix  devised  her  real  estate  to  her  brother-in-law  T.  EL  and         ^         * 
fiister  A.  K.  his  wife,  for  their  lives ;  and  from  and  after  their  deceases,  to  # 

her  nephew  J.  G.  K.,  son  of  the  said  T.  and  A.  K,  in  fee ;  bat  in  case  the 
said  J.  G.  K.  should  not  survive  the  said  T.  and  A.  K.,  and  should  die 
without  an  heir  lawfully  begotten,  then  and  in  such  case  the  testatrix 
devised  the  same  to  the  next  heir  of  the  said  T.  and  A.  K.,  their  heirs  and 
assigns  for  ever. 

The  said  J.  G.  K,  mentioned  in  the  will,  died  in  his  parents'  lifetime,  an 
infant.  After  his  death,  another  son  of  T.  and  A.  K.  was  bom,  who  was 
called  by  the  same  names.  A.  K  died  in  1795.  The  second  J.  G.  K. 
married  and  had  issue  a  son,  J.  K.,  and  died  in  1823.    T.  K.  died  in  1842. 

Held,  that  the  *'  next  heir,'*  in  the  will,  was  to  be  construed  to  mean  the 
person  who  should  fill  the  character  of  true  heir  of  T.  and  A.  E. ;  that, 
therefore,  the  executory  devise  over  took  effect  only  on  the  death  of  T.  K., 
the  surviving  devisee  for  life,  and  the  estate  then  vested  in  J.  K.,  who  then 
filled  the  character  of  heir  of  T.  and  A.  K 

This  was  an  ejectment,  brought  on  the  demise  of  John  Enight, 
dated  10th  July,  1822,  to  recover  *'  one  undivided  moiety,  or  half 
part,  of  and  in  "  a  farm  and  lands  in  the  parish  of  Martock,  in  the 
county  of  Somerset.  At  the  trial  of  the  cause,  before  Piatt,  B.,  at 
the  Summer  Assizes  for  that  county,  1845,  a  verdict  was  found  for 
the  plaintiff,  subject  to  the  opinion  of  the  Court  on  a  case  which 
stated  in  substance  as  follows : 

The  lessor  of  the  plaintiff  claims  to  be  entitled  under  the  will  of 
Elizabeth  Goodden,  hereinafter  set  out. 

By  indentures  of  lease  and  release,  bearing  date  the  15th  and 
16th  days  of  May,  1768,  the  release  being  made  between  Edward 
Damer  and  Mary  his  wife  of  the  first  part,  Richard  Maddock  of* 
the  second  part,  Thomas  Goodden  and  Ann  Damer,  spinster, 
daughter  of  the  said  Edward  Damer,  of  the  third  part,  and 
Edward  Patten  and  Jonathan  Warre,  of  the  fourth  part,  certain 
tenements  and  lands  (including  the  entirety  of  the  lands,  one 
undivided  moiety  ♦whereof   is   sought   to  be  recovered   in  this       t*W7I 
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OoKd.       action)  were  limited,  after  the  solemnization  of  a  then  intended 
Khioht 

r.  marriage,  which  afterwards  took  effect,  between  the  said  Thomas 

Cbaffbt.     (joodden  and  Ann  Darner,  to  the  following  ases,  that  is  to  say  : 

To  the  use  of  the  said  Thomas  Goodden,  for  his  life,  without 

impeachment  of  waste ;  remainder  to  the  use  of  the  said  Edward 

Fatten  and  Jonathan  Warre,  and  their  heirs,  during  the  life  of 

the  said  Thomas  Goodden,  in  trust  to  support  the  contingent  uses 

therein  limited ;  remainder  to  the  use  of  such  child  or  children 

of  the  body  of  the  said  Thomas  Goodden,  on  the  body  of  the  said 

Ann  to  be  begotten,  his,  her,  and  their  heirs,  in  such  shares  and 

proportions,  and,  for   such  estates  and   interests,    and   charged 

with  the  payment  of  such  sum  or  sums  of  money  to  any  other  the 

child  or  children  of  the  said  then  intended  marriage,  and  in  such 

manner  as  the  said  Thomas  Gk>odden  and  Ann  his  intended  wife, 

or  the  survivor  of  them,  should  by  any  deed  or  deeds  in  writing,  or 

by  his  or  her  last  will  and  testament  in  writing,  under  the  hands 

and  seals  of  the  survivor  of  them,  attested  by  two  or  more  credible 

witnesses,  give,  grant,  limit,  direct,  or  appoint ;  and  in  default  of 

such  gift,  grant,  limitation,  direction,  or  appointment,  and  subject 

thereto,  to  various  uses  which  did  not  take  effect. 

The  said  Thomas  Goodden  and  Ann  Damer  were  married  on  the 

20th  day  of  August,  1758.    Thomas  Goodden  died  before  his  wife, 

ou  the  12th  day  of  October,  1779.    There  was  issue  of  Thomas 

Goodden  and  Ann  Damer  five  children.    Of  these  children  there 

were  two  only,  viz.,  Ann  and  Elizabeth,  who  became  material  to  the 

title :  Ann  was  born  on  the  7th  of  September,  1762,  was  married  to 

Thomas  Knight  on  the  25th  of  November,  1788,  and  died  9th  January » 

1796  ;  Elizabeth  was  born  on  the  27th  of  February,  1764,  and  died 

unmarried  on  the  24th  of  February,  1787. 

[  *<68  ]  The  said  Ann  Goodden  (formerly  Ann  Damer),  after  *the  death  of 

Thomas  Goodden,  her  husband,  by  an  indenture  of  appointment, 

bearing  date  the  8th  of  March,  1784,  and  made  between  the  said 

Ann  Goodden  of  the  one  part,  and  the  said  Thomas  Knight  and  Ann 

his  wife  (formerly  the  said  Ann  Goodden,  spinster),  and  the  said 

Elizabeth  Goodden,  of  the  other  part,  in  pursuance  of  the  power 

vested  in  her  by  the  hereinbefore-mentioned  indentures,  duly  limited 

and  appointed  the  lands  and  tenements  included  in  those  indentures, 

from  and  after  the  death  of  the  said  Ann  Goodden,  to  the  use  of 

the  said  Ann  Knight  and  Elizabeth  Goodden,  in  fee,  as  tenants  in 

common. 

The  said  Elizabeth  Goodden  died  before  her  mother,  on  the  24th 
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of  February,  1787,  seised,    by  virtue  of    the    before-mentioned       DoicL 
appointment,  of  the  reversion  in  fee,  expectant  on  the  death  of  her  «, 

mother,  of  and  in  one  undivided  moiety  of  the  said  tenements  and  Chaffbt. 
lands  mentioned  in  the  above-mentioned  indentures.  The  said 
Elizabeth  Goodden,  being  so  seised,  made  a  will,  dated  the  11th  of 
December,  1786,  under  which  the  lessor  of  the  plaintiff  now  claims 
title.  The  material  parts  of  this  will,  which  was  duly  executed  and 
attested  to  pass  real  estate,  were  as  follows : 

**  This  is  the  last  will  and  testament  of  me,  Elizabeth  Goodden, 
of  Bower  Hinton,  in  the  parish  of  Martock,  in  the  county  of  Somer- 
set, spinster.  I  give  and  devise  all  and  singular  the  messuages, 
tenements,  lands,  and  hereditaments,  which  I  am  seised  of  or 
entitled  unto,  either  in  possession  or  reversion,  remainder  or 
expectancy,  situate,  lying,  and  being  within  the  parish  of  Martock 
aforesaid,  or  elsewhere,  in  the  said  county  of  Somerset,  unto  my 
brother-in-law,  and  sister  Ann  Knight,  his  wife,  of  Bower  Hinton 
aforesaid,  yeoman,  for  and  during  the  term  of  their  natural  lives ; 
and  from  and  after  their  deceases,  I  give  and  devise  the  same  unto 
my  nephew,  John  Goodden  Knight,  son  of  my  said  brother-in-law 
and  sister  Ann  Knight,  his  heirs  and  assigns,  for  ever  :  But  in  case 
the  said  John  Goodden  ^Knight  should  not  survive  my  said  brother-  [  *669  ] 
in-law  and  sister,  Thomas  and  Ann  Knight,  and  should  die  without 
an  heir  lawfully  begotten,  then  and  in  such  case  I  give  and  devise 
the  same  to  the  next  heir  of  the  said  Thomas  and  Ann  Knight,  my 
brother-in-law  and  sister  as  aforesaid,  their  heirs  and  assigns,  for 
ever.  I  also  give  and  bequeath  unto  my  said  brother-in-law  and 
sister  Ann  Knight,  all  such  lands  in  Martock  aforesaid  as  I  am 
entitled  unto  for  any  term  or  number  of  years,  to  hold  unto  my  said 
brother-in-law  and  sister  Ann  Knight,  and  their  assigns,  for  and 
during  the  term  of  their  natural  lives ;  and  from  and  after  their 
deceases,  I  give  and  bequeath  the  same  unto  their  said  son  John 
Goodden  Knight,  his  executors,  administrators,  and  assigns,  and  his 
heirs  lawfully  begotten.  And  as  and  for  and  concerning  all  and 
other  my  personal  estate  whatsoever,  I  give  and  bequeath  the  same 
unto  my  said  brother-in-law  and  my  sister  Ann  Knight,  his  wife 
aforesaid,  whom  I  hereby  make  and  appoint  sole  executor  and 
executrix  of  this  my  last  will  and  testament." 

The  said  Ann  Goodden,  the  mother  of  the  testatrix,  died  in 
January,  1796.  John  Goodden  Knight,  mentioned  in  the  said 
will,  died  shortly  after  the  testatrix,  viz.  in  June,  1787,  without 
issue  ;  in  fact,  he  was  then  a  child  not  a  year  old.     Soon  after  the 
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.    Doi  d.       death  of  this  son,  another  son  of  the  said  Thomas  and  Ann  Knight 
^^  was  bom,  who  was  also  called  John  Goodden.     This  last  John 

OuAVFxr.  Goodden  Knight  was  born  in  November,  1787;  on  the  3rd  of 
November,  1811,  he  married  Mary  Welch;  he  died  in  Jane, 
1828.  The  lessor  of  the  plaintiff  is  the  eldest  son  of  the  marriage 
of  the  said  last-mentioned  John  Goodden  Knight  and  Mary 
his  wife. 

The  said  Thomas  Knight,  and  Ann  his  wife,  are  both  dead.    The 
said  Ann  the  wife  died  in  December,  1795,  and  the  said  Thomas 
Knight  died  in  June,  1842. 
[  *660  ]  The  case  then  set  forth  indentures  of  lease  and  release  of  *ihe  Ist 

and  2nd  July,  1814,  whereby  Thomas  Knight  and  the  last-mentioned 
John  Goodden  Knight,  the  latter  being  stated  therein  to  be  entitled 
to  the  reversion  in  fee  of  the  undivided  moiety  of  the  lands  in  ques- 
tion, under  the  will  of  Elizabeth  Goodden,  as  surviving  son  and 
heir-at-law  of  Ann  Knight,  conveyed  the  undivided  moiety  in  fee  to 
parties  under  whom  the  defendants  claimed  title. 

The  case  also  stated  various  proceedings  under  an  Act  of  the 
59  Geo.  III.  for  enclosing  lands  within  the  parishes  of  Martock  and 
Muchelney,  in  the  county  of  Somerset,  which  on  behalf  of  the  defen- 
dants it  was  contended  had  the  effect  of  a  partition  and  exchange, 
whereby  the  parties  entitled  to  the  entirety  of  the  lands  of  Elizabeth 
Goodden  would,  after  the  award  made  under  the  Act,  be  entitled  to 
the  entirety  of  the  lands  awarded,  and  not  to  an  undivided  moiety, 
and  consequently  that,  even  if  the  lessor  of  the  plaintiff  had  a  good 
title  under  the  will  of  Elizabeth  Goodden,  such  title  would  not 
support  the  demise  in  this  ejectment.  Upon  this  part  of  the  case 
no  report  is  called  for. 

The  lessor  of  the  plaintiff  claims  to  be  entitled  to  the  undivided 
moiety  sought  to  be  recovered  in  this  action,  under  the  said  will  of 
the  said  Elizabeth  Goodden,  notwithstanding  the  said  indentures 
of  the  1st  and  2nd  July,  1814,  and  notwithstanding  the  said 
proceedings  under  the  Inclosure  Act.  The  defendants  contend,  that 
the  lessor  of  the  plaintiff  is  not  entitled  to  recover  under  the  said 
will,  and  that,  even  if  he  shows  any  title  under  the  said  will, 
he  cannot,  upon  the  facts  disclosed  in  the  case,  maintain  an 
action  in  the  present  form,  for  the  undivided  moiety  of  the  said 
premises. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to 
recover,  the  verdict  entered  for  him  is  to  stand,  otherwise  the  verdict 
is  to  be  entered  for  the  defendants. 
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The  case  was  argued  on  the  25th  and  27th  of  January  last,  by         Dok  d. 

Kmanr 

Humphry^  for  the  plaintiff.     ♦     ♦     *  Chaffet. 

[  661  ] 

Malins,  for  the  defendants.     *     ♦     *  I  668  ] 

The  case  was,  at  this  stage,  adjourned  until  the  next  paper-day       [  664  ] 
<Jan.  29) ;  and  then,  upon  its  being  called  on, 

Fabke,  B.,  said : 

We  are  all  agreed  as  to  that  part  of  the  case  which  relates  to  the 
construction  of  the  will,  namely,  that  the  *'  next  heir  "  means  the 
person  who  should  fill  the  character  of  true  heir  of  Thomas  and 
Ann  Knight ;  and  ^therefore  that  the  executory  devise  over  took  [  *666  ] 
effect  only  on  the  death  of  Thomas  Knight,  the  surviving  devisee 
for  life,  when  the  estate  vested  in  the  lessor  of  the  plaintiff,  who 
then  filled  the  character  of  heir  of  Thomas  and  Ann  Knight.  With 
respect  to  the  rest  of  the  case,  it  is  very  desirable  that  it  should  be 
inquired  into  out  of  Court. 

The  case  accordingly  stood  over  for  that  purpose,  but  no  agree- 
ment having  been  come  to  between  the,  parties,  the  argument  for 
the  defendants  now  proceeded  as  to  the  other  part  of  the  case,  and 

the  Court  gave 

Judgment  for  the  plaintiff. 


TAYLOR  V.   STEELE.  iS47. 

(16  Meeson  &  Welsby,  666—669.;  S.  C.  16  L.  J.  Ex.  177.)  Apra21. 

In  an  action  for  money  lent,  &c.,  the  following  document  was  tendered        [  666  ] 
in  evidence :  '*  Berwick,  16th  March,  1841.     170/.    Beceived  from  Mrs.  B. 
Taylor  the  sum  of  170^  for  value  received,  for  which  I  promise  to  pay  her 
at  the  rate  of  6/.  per  cent,  from  the  above  date.    A.  N.  Steele  " :  Held,  not 
to  require  a  stamp,  as  a  promissory  note(l). 

Assumpsit  for  money  lent,  interest,  and  money  due  on  an  account 
stated. 

Pleas  :  Nan  assumpsit,  and  the  Statute  of  Limitations. 

At  the  trial,  before  Alderson,  B.,  at  the  last  Northumberland 
Assizes,  it  appeared  that  the  action  was  brought  by  the  plaintiff  as 

(1)  It  was  also   decided   that   the  sion  on  these  points  is  dow  of  no  value 

document  did  not  require  to  be  stamped  in  view  of  the  provisions  of  the  Stamp 

as  "  an  agreement  of  the  value  of  202."  Act,  1891,  and  so  much  of  the  argu- 

or  as  a  receipt,  for  which  a  2s,  6d.  stamp  ment  and  judgments  as  relates  thereto 

would  have  been  required.    The  deci-  has  been  omitted. — J.  G.  P, 
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Taylok  administratrix  of  Barbara  Taylor,  to  recover  1702.  for  money  lent 
6TBSLB.  by  Barbara  Taylor  to  the  defendant,  with  interest  thereon.  On 
behalf  of  the  plaintiff  a  witness  was  called,  who  stated,  that  in  July, 
1889,  he  went  to  the  defendant's  house  ;  the  sheriff's  officers  were 
in  possession  of  the  defendant's  goods.  The  defendant  wished 
witness  to  lend  him  some  money  ;  witness  said  he  could  not.  He 
saw  the  defendant  again  in  the  evening,  when  he  said  his  sister 
(the  deceased)  had  advanced  him  the  money :  it  was  between  1501. 
and  1802.  The  plaintiff  tendered  in  evidence  the  following  document, 
stamped  with  a  2$.  receipt  stamp : 

[  W6  1  "  Berwick,  16th  March,  1841. 

"  17(M. 
''  Beceived  from  Mrs.  Barbara  Taylor  the  sum  of  1701.,  for 
.    value  received,  for  which  I  promise  to  pay  her  at  the  rate  of  51.  per 

cent,  from  the  above  date. 

*'A.  N.  Strblk.'^ 

On  the  part  of  the  defendant,  it  was  objected  that  the  above 
document  was  inadmissible  in  evidence  for  want  of  a  stamp,  since 
it  was  either  a  receipt,  a  promissory  note,  or  an  agreement,  in 
neither  of  which  cases  it  was  properly  stamped.  The  learned 
Judge  overruled  the  objection,  and  the  plaintiff  had  a  verdict,  leave 
being  reserved  for  the  defendant  to  move  to  enter  a  verdict  for  him. 

Manisty  now  moved  accordingly. 

[He  submitted  that  the  document  was  a  promissory  note,  and 
cited  Green  v.  Davies  (i),  Ellis  y.  Mason  (2),  and  Shrivell  v.  Payne  (3). 

[  *667  ]  (Parke,  B.  :  The  more  recent  cases  *say  that  implication  is  not 

enough,  but  there  must  be  a  positive  engagement  to  pay.) 

«  *  «  ♦  * 

Pollock,  C.  B.  : 

There  ought  to  be  no  rule.  The  instrument  in  question  is  not  a 
receipt,  for  it  was  not  given  at  the  time  the  money  was  lent.  It  was 
[  *668  ]  proved  that  a  sum  ^between  150Z.  and  1802.  was  lent  in  the  year 
1889,  and  the  document  signed  in  1841  shows  it  to  have  been  1702. 
This  is  not  a  promissory  note,  for  there  is  no  promise  to  pay  the 
principal  sum,  but  only  interest  upon  it.    *    *    ♦ 

Parke,  B.  : 
I  am  of  the  same  opinion.    This  document    *    *    is  not  a 

(1)  28  R.  E,  230  (4  B.  &  C.  235).  (3)  8  Dowl.  P.  C.  441. 

(2)  7  Dowl.  P.  C.  598. 
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promissory    note,  because  it  contains  no  promise    to    pay  the      Taylok 
principal,  but  only  the  interest.    Besides,  a  promissory  note  cannot      srsaLft 
be  made  for  payment  of  an  indefinite  sum.    I  agree  that  an  actual 
promise  is  not  necessary,  if  there  are  words  in  the  instrument  from 
which  a  promise  to  pay  can  be  collected.    *    *    * 


Aldbrson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 


[669] 


BAKER  V.   HUNTEB.  i847. 

(16  MeesoQ  t&  Welsby,  672—674 ;  S.  C.  4  Dowl.  &  L.  696 ;  16  L.  J.  Ex.  203.)        ^P^^- 

A  cause,  and  all  matters  in  diffeienoe  between  the  parties,  were  referred  [  ^^^  1 
to  arbitration  by  order  of  Nisi  Prius,  which  contained  a  clause  enabling 
the  Court,  in  case  the  award  shoidd  be  disputed,  to  remit  the  matters  referred 
to  the  re-determination  of  the  arbitrator.  The  attomies  on  each  side, 
considering  the  award  defective,  agreed  that  it  should  be  amended ;  and 
subsequently  a  Judge's  order  was  drawn  up  by  consent,  whereby  it  was 
ordered  that  the  matters  arbitrated  upon  should  be  referred  back  to  the 
arbitrator,  to  make  such  alterations  as  he  should  think  fit  The  arbitrator 
altered  the  award,  and  re-delivered  it,  without  giving  notice  to  the  parties 
of  his  intention  so  to  do,  and  the  amended  award  did  not  recite  the  Judge's 
order:  Held,  that  as  neither  party  requested  the  arbitrator  to  hear  fresh 
evidence,  he  was  not  bound  to  give  them  notice.  Also,  that  such  amended 
award  need  not  recite  the  Judge's  order. 

This  cause,  and  all  matters  in  difference  between  the  parties, 

were  referred  to  arbitration  by  order  of  Nisi  Prius.    The  submission 

contained  a  stipulation,  **  that,  in  the  event  of  either  of  the  parties 

disputing  the  validity  of  the  award,  or  of  moving  the  Court  to  set 

the  same  or  any  part  thereof  aside,  the  Court  should  have  power, 

at  any  time,  to  remit  the  matters  thereby  referred,  or  any  or  either 

of  them,  to  the   re-consideration   and  re-determination  of    the 

arbitrator."    *After  the  award  was  delivered,  the  attomies  on  each       [  *678  ] 

side  thought  that  there  was  an  inconsistent  finding  on  the  face  of 

the  award ;  and  thereupon  they  went  to  the  arbitrator,  and  in  his 

presence  agreed,  verbally,  that  the  award  should  be  considered  as 

not  delivered,  and  that  the  arbitrator  should  amend  it.    Subsequently 

a  Judge's  order  was  drawn  up  by  consent,  whereby  it  was  ordered 

that  the  **  matters  arbitrated  upon  herein  should  be  referred  back 

to  the  arbitrator  to  make  such  corrections  or  alterations  as  he 

should  think  fit."    The  arbitrator  altered  his  award,  and  re-delivered 

it  within  three  days  from  the  date  of  the  Judge's  order,  without 

giving  notice  to  the  parties  of  his  intention  so  to  do,  or  receiving 

any  fresh  evidence.    It  did  not  appear  that  the  arbitrator  was 

requested  by  either  party  to  receive  fresh  evidence,  or  hear  further 
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Bakbb       arguments.    The  award  did  not  recite  the  Judge's  order  for  the 
HmrrsB.     alteration. 

Oumey  now  moved  for  a  rule  to  set  aside  the  award. 

First,  the  arbitrator  ought  not  to  have  altered  his  award  without 
giving  notice  to  the  parties,  so  that  they  might  have  an  opportunity  of 
giving  fresh  evidence.  It  is  true  that,  ia'Howett  v.  Clement  (i),  the 
Court  of  Common  Pleas  decided,  that  where  an  award  is  sent  back 
to  an  arbitrator  to  be  amended,  he  is  not  bound  to  give  the  parties 
notice  to  attend  him  thereon ;  but  in  that  case  the  arbitrator  was 
only  enabled  to  correct  a  particular  mistake,  and  the  alteration 
required  to  be  made  was  specifically  pointed  out ;  consequently  the 
attendance  of  the  parties  before  the  arbitrator  was  wholly  unneces- 
sary. Here  "  the  matters  arbitrated  upon  "  have  been  sent  back; 
the  effect  of  which  is  to  open  the  whole  case.  NickaUs  v.  Wtirren  (2) 
expressly  decides,  that  where  an  order  of  reference  contains  a 
clause  empowering  the  Court,  if  the  award  be  disputed,  to  remit 
[  *674  ]  *\;j^Q  matters  for  the  re-consideration  of  the  arbitrator,  and  the  case 
is  so  remitted,  the  arbitrator  must  hear  fresh  evidence,  if  tendered, 
as  in  the  original  reference.  Under  this  order  the  arbitrator  might 
have  decided  differently  upon  any  one  of  the  issues ;  it  was,  there- 
fore, his  duty  to  give  notice  to  the  parties,  in  order  that  they  mighl 
tender  fresh  evidence  if  they  thought  fit. 

(Paekb,  B.  :  It  does  not  appear  that  the  parties  intimated  to  ihe 
arbitrator  that  they  wished  to  give  fresh  evidence. 

Pollock,  C.  B.  :  The  plaintiff  complains  that  he  was  not  allowed 
to  exercise  a  right ;  but  it  does  not  appear  that  he  had  any  right  to 
exercise.) 

Secondly,  the  award  is  bad,  inasmuch  as  it  does  not  recite  that  the 
alteration  was  made  under  the  authority  of  the  Judge's  order.  In 
Christie  v.  Handet  (8),  a  case  was  referred  to  arbitration  by  a  Judge's 
order ;  but  the  award  recited  that  the  cause  was  referred  by  order 
of  Nisi  Prius ;  and  the  Court  seemed  to  think  it  a  nullity. 

(Pabke,  B.  :  That  case  only  decided  that,  possibly,  the  Court 
would  not  grant  an  attachment  to  enforce  the  performance  of  such 

(1)  1  C.  B.  728,  (3)  2  Moo.  &  P.  310. 

(2)  6  Q.  B.  615. 
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an  award.    An  arbitrator  need  not  recite  his  authority,  and  if  he 
nuB-recites  it,  it  is  immaterial.) 


Per  Curiam  (i) : 

There  will  be  no  rule. 


Rule  refused. 


EVANS  V.  UPSHER. 


(16  Meeson  &  Welsby,  675—688;   S.  C.  16  L.  J.  Ex.  185.) 

U.,  a  oopyhold  tenant  of  the  manor  of  S.,  waa  owner  of  sixteen  separate 
tenements,  holden  by  sixteen  separate  copies  of  oourt-roll,  and  sixteen 
separate  yearly  quit  rents.  He  was  admitted  to  the  above  tenements  at 
five  different  times,  and  by  five  different  titles.  An  Indosure  Act  passed 
directing  Commissioners  to  allot  the  waste  lands  in  8.  among  the  owners 
thereof,  in  proportion  to  their  rights  and  interests  in  the  same.  The  Act 
also  directed  that  the  allotted  lands  should  be  held  by  the  allottees  under 
the  same  tenures,  rents,  customs,  and  services  as  the  lands  in  respect  of 
which  they  were  allotted  would  have  been  in  case  the  Act  had  not  been 
passed ;  and  that,  where  the  lands  were  held  under  different  titles,  or  for 
different  estates,  the  Commissioners  should  distinguish  the  lands  held  for 
each  of  such  estates  and  titles,  and  set  out  the  allotments  accordingly.  The 
Commissioners  allotted  to  U.,  in  respect  of  his  sixteen  copyhold  tenements, 
five  pieces  of  lancf,  amounting  in  the  whole  to  forty-nine  acres,  but  did 
not  distinguish  in  respect  of  which  of  the  sixteen  tenements,  or  of  what 
particular  estates,  the  five  pieces  were  allotted.  IJ.  afterwards  surrendered 
to  the  defendant  the  fifth  flJlotment,  and  the  defendant  was  duly  admitted 
to  the  same.  Before  the  Indosure  Act  passed,  when  any  person  was 
admitted  in  severalty  to  a  part  of  a  copyhold  tenement,  the  steward  of  the 
manor  was  entitled,  upon  such  admission,  to  the  same  amount  of  fees  as  if 
such  person  had  been  admitted  to  the  whole  of  such  tenement.  In  an 
action  by  the  steward  to  recover  sixteen  fees  in  respect  of  the  defendant's 
admission  to  the  fifth  allotment :  Held,  that  such  allotment  must  be  con- 
sidered as  an  allotment  of  a  portion  of  each  of  the  sixteen  former  tenements, 
and  that,  therefore,  the  steward  was  entitled  to  recover  sixteen  fees. 

Dbbt  to  recover  the  sum  of  72.  0«.  8(2.,  for  fees  due  from  the 
defendant  to  the  plaintiff,  as  steward  of  the  manor  of  Sutton,  in  the 
Isle  of  Ely.    Plea,  payment  into  Court  of  22.  5s.  8d. 

At  the  trial,  before  Parke,  B.,  at  the  Spring  Assizes  for  the  county 
of  Cambridge,  1846,  a  verdict  was  found  for  the  plaintiff,  42.  16s. 
debt,  subject  to  the  opinion  of  the  Court  upon  the  following  case : 

The  plaintiff  is  steward  of  the  manor  of  Sutton,  of  which  the 
Dean  and  Chapter  of  Ely  are  the  lords,  and  the  defendant  is  a 
copyholder  of  the  same  manor.  Before  and  at  the  date  of  the 
Indosure  Act  hereinafter  mentioned,  and  of  the  award  of  the 
Commissioners  under  it,  Thomas  F.  Upsher,  a  copyhold  tenant  of 
the  manor,  was  owner  of  and  stood  on  the  copy  of  court  rolls 
(1)  FOLLOOK,  C.  B.,  Pasks,  B.,  Bolfb,  B.,  and  Platt,  B. 


Bakik 

9. 
HUNTBB. 


1847. 
ApHl  28. 

[676] 
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SvA98  admitted  to  sixteen  separate  tenements,  holden  by  sixteen  separate 
0PSHKB.  ftnd  distinct  copies  of  court-roll,  and  sixteen  separate  and  distinet 
yearly  quit  rents.  He  \¥as  admitted  to  the  above  tenements  at  five 
different  times,  and  by  five  distinct  titles.  The  sixteen  tenements 
were,  before  the  indosure,  situated  in  the  open  uninclosed  fields  in 
the  parish  of  Sutton,  and  which  were  afterwards  inclosed  under  the 
said  Act  of  Parliament.  T.  F.  Upsher  was  also  entitled  to  certain 
copyhold  rights  of  common  and  of  sheep- walk,  appurtenant  to  the 

[  *676  ]  sixteen  tenements.  *The  Act  of  Parliament  for  inclosing  the  parish 
of  Sutton  passed  in  1888.  The  Gpmmissioners  made  their  award 
in  June,  1840,  and  allotted  to  T.  F.  Upsher,  in  respect  of  his 
sixteen  copyhold  tenements  and  his  right  of  common,  &c.,  five 
pieces  of  land,  amounting  in  the  whole  to  49  acres,  8  roods, 
18  perches.  The  Commissioners  did  not,  under  the  68th  section  of 
the  Act  of  Parliament,  distinguish  in  respect  of  which  of  ihe  said 
sixteen  tenements,  or  of  what  particular  estates,  the  five  pieces 
were  allotted.  In  January,  1848,  T.  F.  Upsher  surrendered  to  the 
defendant  the  fifth  allotment,  and  in  April,  1848,  the  defendant  was 
duly  admitted  to  the  same.  The  sum  of  7L  0$.  6d.  is  claimed  by 
the  plaintiff  in  respect'  of  the  defendant's  admission  to  the  fifth 
piece  of  land.  The  lords  of  the  manor  of  Sutton  were,  by  the 
<5ustom  of  the  manor,  upon  every  admission  to  every  copyhold 
tenement  holden  by  a  separate  and  distinct  copy  of  court-roll, 
entitled  to  a  fine  certain,  namely,  the  amount  of  one  year's  quit- 
rent  upon  such  tenement ;  and  where  several  copyhold  tenements 
passed  by  one  admission,  the  lords  were  entitled  to  one  year's 
quit-rent  upon  all  the  separate  copyhold  tenements  which  passed 
by  such  descent  and  admission.  Before  the  Inclosure  Act  was 
passed,  when  several  copyhold  tenements,  holden  by  separate  and 
distinct  copies  of  court-roll,  passed,  the  steward  of  the  manor  was 
entitled  to  receive,  in  addition  to  the  other  fees,  as  many  sums  of 
4s.  4d.  each  for  himself,  and  as  many  shillings  for  the  clerk,  and 
as  many  shillings  for  the  cryer,  as  there  were  separate  copyhold 
tenements.  And  in  cases  where  any  person  is  admitted  in  severalty 
to  a  part  of  a  copyhold  tenement,  holden  of  the  said  manor  by  one 
copy  of  court-roll,  the  steward  is  entitled,  upon  such  admission,  to 
the  same  amount  of  fees  as  if  such  person  was  admitted  to  the 
whole  of  such  tenement.  The  plaintiff  therefore  contends,  that, 
upon  the  admission  of  the  said  defendant  to  the  fifth  piece  of  land 
allotted  to  the  said  T.  F.  Upsher,  he  is  entitled  to  fees  as  upon  an 
I  *677  ]       admission  to  sixteen  ^separate  and  distinct  copyhold  tenements,  as 
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if  the  said  Inclosure  Act  had  not  passed,  and  as  if  the  defendant       Evans 
had  been  in  fact  admitted  to  the  whole  of  the  said  sixteen  copyhold      upshxb. 
tenements  above  described,  or  to  some  part  of  each  of  such  sixteen 
tenements ;  and  accordingly  the  sum  of  72.  Os.  6d.  is  calculated 
upon  that  principle  as  follows : 

£  s.    d. 

Presenting  Surrender 0  18    4 

Admission  Fees,  to  16  copies,  at  4«.  4d.  each    .894 
Clerk's  Fees,  16  copies,  U.  each  .    Qf  16    0 

Cryer's  Fees,  16  copies,  1«,  each       .  .    0  16    0 

Respiting  Fealty 0    10 

Stamps  and  Parchment 16    0 

£7    0    8 

If  the  plaintiff  was  entitled  to  charge  fees  upon  the  defendant's 
admission  as  upon  an  admission  to  sixteen  separate  and  distinct 
copyhold  tenements,  it  was  agreed  that  7L  Ob.  8d,  was  a  reasonable 
sum  for  such  fees. 

If  the  plaintiff  was  entitled  only  to  charge  fees  upon  the  defendant's 
admission  as  upon  an  admission  to  one  copyhold  tenement  only, 
it  was  agreed  that  the  sum  paid  into  Court,  2Z.  Bs.  8d.,  was  a 
reasonable  sum  for  such  last-mentioned  fees. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  said 
plaintiff  was  entitled  to  charge  and  recover  fees  for  and  upon  the 
defendant's  said  admission  under  the  said  surrender,  as  upon  an 
admission  to  sixteen  separate  and  distinct  copyhold  tenements,  or 
only  to  one  single  copyhold  tenement. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  was  entitled 
to  charge  and  recover  fees  upon  the  defendant's  admission  as  upon 
an  admission  to  sixteen  separate  and  distinct  copyhold  tenements, 
then  the  verdict  was  to  be  ^entered  for  the  plaintiff  for  41. 15s.  debt,  [  *678  ] 
and  Is.  damages ;  but  if  the  Court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  charge  and  recover  fees  upon  the  said 
admission  of  the  defendant,  as  upon  an  admission  to  one  copyhold 
tenement  only,  then  a  verdict  for  the  defendant  was  to  be  entered. 

Martin   (Worliedge  with  him)   for  the  plaintiff  [referred  to 
8S.  56  and  66  of  the  Act  for  Inclosing  Lands  in  the  Parish  of  Sutton  (i) 

(1)  1  Yict.  c.  ii.  88.  55  and  56  are  as  tained,  all  such   lands   as   shall  be 

follows :  allotted  by  virtue  of  this  Act,  shall  be 

§  55:  "That,  subject  to  the  power  held  by  the  person  to  whom  they  are 

of  enfranchisement  hereinbefore  con-  allotted  under  the  same  tenures,  rents, 
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Eyaub       and  to  Attree  y.  Scutt  (i),  Garland  v.  Jekyll  (2),  Everest  v.  Gljfn  (3), 
Upshbr.      Searle  v.  ilf ar«fc  (4)] . 

t  wi  ]  Cowling  (Bircham  with  him)   for  the  defendant  [referred  to 

SB.  41,  58,  68  of  the  Act  (5)  and  to  Holloway  v.  Berkeley  (6)] . 

taxes  payable  for  the  current  year,  in 
which  posaesaion  maybe  dehYered  of 
any  allotments  made  bytiiiem  nnder 
this  Act,  between  the  owners  of  th» 
land  so  allotted  and  ttie  -pemona  to 
whom  such  allotments  shall  be  made, 
in  such  manner  as  they  may  deem 
just;  and  the  sums  of  money  to  be 
paid  by  such  parties  respedarely,  and 
also  any  arrears  of  taxes  due  in  respect 
of  such  lands  at  the  time  fixed  for 
delivering  possession  of  the  allotments 
by  the  said  Commissioners,  shall  and 
may  be  levied  and  raised  by  the  said 
Commissioners  from  the  parties  or 
persons  deemed  by  them  liable  to  pay 
the  same,  in  like  manner  as  the  dbaxgeA 
of  carrying  this  Act  into  execution,  and 
shaU  be  paid  over  to  the  parties  or 
persons  deemed  by  than  entitled  to 
receive  the  same." 

(1)  6  East,  476. 

(2)  27  B.  £.  630  (2  Bing.  :i02). 

(3)  16  B.  B.  640  (2  Marsh.  84;  6 
Taunt.  425). 

(4)  Cited  in  EvereBi  v.  Olyn. 

(5)  Which  are  as  fsUows : 
§  41 :  '*  That  the  said  Commissioners 

shall  apportion,  divide,  set  out,  and 
allot  the  residue  and  remainder  of 
the  several  open  fields,  oommonaUe, 
lammas  and  waste  lands  and  grounds, 
and  all  other  the  unindoeed  lands 
within  the  said  parish  of  Sutton,  (other 
than  and  except  a  certain  tract  or 
parcel  of  land  called  Middlemoor), 
unto  and  amongst  the  several  owners 
and  proprietors  thereof,  and  persons 
and  corporations  who  shall  be  entitled 
to  any  estate,  right,  or  interest  therein, 
in  such  quantities,  shares,  propor- 
tions, and  situations  as  the  said 
Commissioners  shall  adjudge  and 
determine  to  be  proportionate  to  the 
value  of,  and  a  just  equitable  com- 
pensation and  satisfaction  for,  their 
several  and  respective  rights,  property, 

(6)  6  B.  &  C.  2. 


customs,  and  services  as  the  lands  in 
respect  of  which  such  lands  are  allotted 
would  have  been  held  in  case  this  Act 
had  not  been  passed;  and  the  lands 
allotted  in  respect  of  freeholds  shall  be 
deemed  freehold,  and  the  lands  allotted 
in  respect  of  copyhold  or  customary 
lands  shall  in  like  manner  be  deemed 
copyholder  customary  lands,  and  shall 
be  held  of  the  lords  of  the  manor,  under 
the  same  rents,  and  by  the  same  cus- 
toms and  services  as  the  copyhold  or 
customary  lands,  in  respect  of  which 
they  |may)  be  allotted,  were  or  ought 
to  have  been  held,  and  shall  pass  by 
the  like  surrenders,  assurances,  and 
documents  as  the  copyhold  or  custo- 
mary lands,  in  respect  whereof  such 
allotment  shall  be  made,  now  do; 
and  the  lands  allotted  in  respect  of 
leasehold  lands  shall  in  like  manner  be 
deemed  leasehold,  and  shall  be  held 
under  the  same  rents  and  covenants 
as  the  lands  in  respect  of  which  they 
may  be  allotted  were  held,  and  the 
remainder  or  reversion  thereof  shall 
be  and  remain  vested  in  the  same 
lessors  respectively  as  the  remainder 
or  reversion  of  such  other  lands  was 
vested  before  the  passing  of  this  Act, 
any  law  or  usage  to  the  contrary 
notwithstanding." 

§  56 :  **  That  when  any  proprietor  of 
lands  which  shall  be  divided,  allotted, 
inclosed,  or  exchanged,  or  any  person 
to  whom  any  allotment  is  made  by 
virtue  of  this  Act,  shall  hold  such 
lands,  or  the  lands  in  respect  of  which 
such  allotment  is  made,  under  different 
titles,  or  for  different  estates,  the  said 
Commissioners  shall  ascertain  and  dis- 
tinguish the  lands  held  for  each  of  such 
estates,  and  under  each  of  such  titles 
respectively,  and  shall  accordingly  in 
their  award  set  out  and  distinguish 
distinct  and  several  allotments  for 
such  respective  lands ;  and  they  the 
said  Commissioners  are  hereby  em- 
powered to  apportion  any  drainage- 
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Martin  replied. 

PolJjOCk,  C.  B.": 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 


ETAH8 

V, 

UP8BKB. 

[684] 


The 


Inclosare  Act  certainly  contemplates  the  case  of  the  Commissioners 
being  called  upon  to  award  in  respect  of  each  title,  and  it  gives  to 
the  proprietors  of  land,  or  the  parties  interested,  authority  to  call 
upon  the  Commissioners  so  to  do.  That  has  not  been  done  in  the 
present  case,  and  the  result  of  the  award  is,  that  an  allotment  has 
been  made  in  respect  of  each  of  these  sixteen  tenements,  but  it 
does  not  appear  on  the  face  of  the  award  how  much  land  is  allotted 


and  interest  in  the  said  fields,  lands, 
and  grounds." 

§  53 :  «*  That  it  shall  be  lawful  for 
the  owners  of  any  lands  of  copyhold 
or  customary  tenure,  within  and  parcel 
of  the  said  manor  of  Sutton,  whether 
such  owners  shaU  be  corporations  or 
tenants  in  fee  simple,  or  in  fee  tail, 
general  or  special,  or  for  life;  and  for 
the  guardians,  husbands,  committees, 
or  attomies  of,  or  acting  for  any  such 
owners  as  aforesaid,  who  shall  happen 
to  be  respectively  infants,  femea  covert^ 
Itinatics,  or  under  any  other  legal 
disability,  or  who  shall  be  beyond  the 
seas,  or  otherwise  disabled  to  act  for 
themselves,  and  for  trustees  or  feoffees 
for  charitable  or  other  uses,  to  contract 
and  agi'ee  with  the  lords  for  the  time 
being  of  the  said  manor,  for  the  abso- 
lute and  perpetual  enfranchisement  of 
all  or  any  of  such  copyholds  or  custo- 
mary lands,  and  all  allotments  in 
respect  thereof,  and  for  the  extin- 
guishment of  the  quit-rents,  and  all 
other  rights  of  the  lords,  in,  over,  and 
upon  the  same  for  a  compensation, 
either  in  money  or  land,  as  in  any 
such  contract  shall  be  specified  and 
declared." 

§  68:  **That  if  from  want  of  in- 
formation or  other  cause,  the  said 
Commissioners  shall  have  omitted  to 
distinguish  in  their  award  the  several 
tenures  under  which  any  of  the  said 
lands  are  or  shall  be  holden,  or  the 
several  rents,  payments,  fines,  customs, 
and  services  to  which  the  same  are  or 
shall  be  subject,  or  the  different  estates 
or  titles  for  or  under  which  the  same 
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are  or  shall  be  held,  or  to  set  out  and 
award  several  and  distinct  allotments 
as  is  hereby  required ;  it  shall  be  law- 
ful for  the  said  Commissioners,  at  any 
time  within  twelve  calendar  months 
after  the  date  and  execution  of  their 
award,  upon  request  in  writing  to 
them  made  by  any  proprietor  of  any 
such  allotment  or  lands,  or  other 
person  interested  therein,  or  his  agent, 
to  do  all  such  acts  as  shall  be  neces- 
sary for  supplying  such  omission,  and 
for  that  purpose  to  examine  witnesses, 
and  proceed  as  if  their  award  had  not 
been  made,  and  by  any  deed  or  instru- 
ment under  their  hands  and  seals  to 
distinguish  and  set  out  the  allot- 
ments and  lands  held  by  different 
tenures,  and  the  several  rents,  pay- 
ments, fines,  customs,  and  services,  to 
which  the  same  respectively  may  be 
subject,  and  also  the  allotments  and 
lands  held  by,  for,  or  under  different 
estates  or  titles  respectively,  in  the 
same  manner  as  they  are  hereby 
authorised  to  do  by  their  award ; 
and  every  such  separate  instrument 
shall  be  enrolled  and  depo&ited  with 
the  award  of  the  said  Commissioners, 
and  shall  thenceforth  be  deemed  and 
taken  to  be  part  thereof,  to  all  intents 
and  purposes;  and  all  the  expenses 
which  shall  be  reasonably  incurred,  in 
or  about  such  subsequent  inquiry,  or 
separate  instrument  as  aforesaid,  and 
the  enrolment  thereof,  shall  be  paid 
by  the  party  who  shaU  have  requested 
the  said  Commissioners  to  make  and 
execute  the  same,  or  by  his  heirs, 
executors,  or  administrators." 

44 


690  1847.    EX.     16  MEE.  &  W.  684—686.  >.r. 


BvAKfl       in  respect  of  each.     However,  in  point  of  law,  a  certain  portion 

Ufsrbb.      of  the  allotment  must  be   considered   as   forming  part  of   each 

of  the  sixteen  tenements,  and  to  be  held  on  the  same  tenure  as 

those  tenements.     So  that,  if  any  person  who  had  been   under 

[  •686  ]  disability,  arising  *from  coverture,  infancy,  or  the  like,  which 
would  prevent  the  Statute  of  Limitations  from  operating,  should 
claim  title  to  one  of  these  sixteen  tenements,  he  would  have  a  right 
to  claim  in  addition  some  portion  of  this  allotment,  although  in 
the  award  it  is  allotted  in  one  entire  piece.  The  consequence  is, 
that,  in  reality,  the  person  conveying  this  allotment  has  conveyed 
a  portion  of  the  sixteen  tenements,  and  the  steward  is  therefore 
entitled  to  claim  sixteen  fees  in  respect  of  this  fifth  allotment. 
However  hard  it  may  be,  that  is  a  matter  which  should  have  been 
provided  for  when  the  question  was  before  the  Legislature  ;  we  are 
bound  to  deal  with  the  case  as  we  find  it. 

Parkb,  B.  : 

I  am  of  the  same  opinion.  The  question  submitted  to  us  h, 
whether  the  plaintiff  is  entitled  to  fees,  upon  the  defendant's 
admission  to  the  fifth  allotment,  as  upon  an  admission  to  sixteen 
separate  copyhold  tenements,  or  to  one  tenement  only.  Li  the 
former  case  it  is  agreed  that  the  sum  charged  is  a  reasonable  com- 
pensation. It  is  stated  as  part  of  the  custom,  that  *'  in  cases  where 
any  person  is  admitted  in  severalty  to  a  part  of  a  copyhold 
tenement,  holden  of  the  said  manor  by  one  copy  of  court  roll,  the 
steward  is  entitled  upon  such  admission  to  the  same  amount  of 
fees  as  if  such  person  was  admitted  to  the  whole  of  such  tenement." 
That,  being  so  found,  enables  us  to  arrive  at  the  conclusion  that 
the  plaintiff  is  entitled  to  sixteen  fees.  It  appears  that  the  whole 
allotment  of  forty-nine  acres  was  made  in  respect  of  sixteeu 
different  tenements,  consisting  either  of  scattered  portions  of  waste, 
or  of  outlying  fields.  The  effect  of  the  Act  of  Parliament  is  to 
substitute  the  allotment  of  forty-nine  acres  for  the  former  sixteen 
tenements,  and  the  Commissioners  ought  to  have  gone  on  to  say 
how  much  they  allotted  in  respect  of  each  tenement,  and  then  the 
title  to  each  portion  of  the  allotment  would  constitute  a  portion  of 
[  ^686  ]  the  former  tenement,  the  intention  *of  the  Legislature  being  to  sub- 
stitute one  portion  of  the  common  fields  for  what  was  before  a  portion 
of  the  ancient  tenements.  The  proprietors,  however,  have  omitted 
to  avail  themselves  of  the  provisions  of  the  68th  section.  Had  they 
done  so,  it  would  have  been  of  great  advantage  to  them,  since  the 
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title  to  the  whole  allotment  woald  not  have  been  affected  by  any  evanb 
question  as  to  part,  and  consequently,  if  it  turned  out  that  one  .  ufshbb. 
tenement  belonged  to  some  third  person,  he  might  have  brought 
ejectment,  and  recovered  that  part  of  the  allotment  which  had 
been  substituted  for  the  particular  portion  of  tenement.  As  it  is, 
the  forty-nine  acres  remain  as  originally  set  out  in  the  award,  so 
that  sixteen  undivided  parts  of  the  allotment  represent  the  ancient 
tenements,  and  the  fifth  allotment  must  be  considered  as  a  portion 
of  each  of  the  sixteen  former  tenements.  The  result  is,  that,  looking 
to  the  custom  as  stated  in  the  case,  that  where  there  is  a  surrender 
and  admission  to  different  tenements,  a  fine  must  be  paid  upon 
each  tenement,  the  plaintiff  is  entitled  to  recover  sixteen  fees. 

BoL7E,  B. : 

I  am  of  the  same  opinion.  The  difficulty  I  had  arose  from  the 
strong  doubt  which  I  entertained — and  which  is  not  entirely 
removed — whether  it  can  be  truly  found  that  the  custom  as  alleged 
does  exist.  It  is  difficult  to  give  credence  to  the  statement,  that 
from  time  immemorial,  whenever  a  person  has  been  admitted  in 
severalty  to  part  of  a  copyhold  tenement,  the  steward  is  entitled 
upon  such  admission  to  the  same  amount  of  fees  as  if  such  person 
was  admitted  to  the  whole  of  such  tenement.  Here,  in  point  of 
fact,  Upsher  has  surrendered  to  the  defendant  copyhold  land ;  the 
steward  is  therefore  entitled  to  some  fee.  What  that  fee  is,  must 
depend  upon  whether  the  land  surrendered  is  part  of  the  sixteen 
tenements.  Under  the  Inclosure  Act  the  Commissioners  have 
allotted  in  gross  a  piece  of  land  containing  forty-nine  acres,  as  a 
compensation  for  *the  whole  sixteen  tenements,  and  that  allotment  [  ^^87  ] 
was  not  afterwards  divided  and  distinguished  in  the  manner  pro- 
vided for  by  the  68th  section.  So  that  the  owner  of  the  sixteen 
copyhold  tenements  retains  those  sixteen  tenements,  and  instead  of 
his  rights  of  common,  has  forty-nine  acres  of.  land  awarded  to  him. 
The  result  is,  that  he  has  a  sixteenth  part  of  forty-nine  acres 
annexed  to  each  of  those  tenements.  Whereas  before  the  inclosure 
he  had  sixteen  tenements,  he  now  has  those  sixteen  tenements,  and 
has  also  annexed  to  each  a  sixteenth  part  of  the  forty-nine  acres. 
Then,  by  the  custom  of  the  manor,  the  steward  is  entitled,  upon 
the  admission  of  a  person  to  part  of  a  tenement,  to  the  same  fee  as 
if  he  had  been  admitted  to  the  whole.  Upsher  surrenders  to  the 
defendant  a  portion  of  the  gross  forty-nine  acres,  that  is,  a  portion 
of  sixteen  different  adjuncts  to  his  sixteen   different  tenements, 
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SvAUft        consequently  the  steward  is  entitled  to  fees  as  upon  the  admission 
Upbhbb.      of  a  person  to  the  sixteen  tenements. 

Platt,  B.  : 

At  the  commencement  of  the  argument,  I  was  struck  with  the 
effect  of  a  judgment  in  favour  of  the  plaintiff,  because  if  the  allot- 
ment was  divided  into  many  parts,  a  proportionate  amount  of  fees 
would  be  due  to  the  steward.  But  the  question  is  not  one  with 
reference  to  the  amount,  but  only  as  to  the  custom,  that  is,  whether 
the  steward  can  demand  one  fee  only,  or  whether  he  is  right  in 
demanding  sixteen.  It  appears,  that  whilst  Upsher  was  the  owner 
of  sixteen  different  patches  of  land  in  the  common  fields,  an  Act  of 
Parliament  passed  for  the  purpose  of  allotting  the  open  fields  and 
commonable  lands  amongst  the  owners,  in  shares  commensurate  to 
their  interest  in  such  lands.  By  the  Act  the  land  allotted  is  to  be 
held  upon  the  same  tenure,  and  to  be  liable  to  the  same  rents, 
customs,  and  services  as  before.  Forty-nine  acres  of  land  in  solido 
[  *688  ]  were  allotted  to  T.  Faux  Upsher,  in  respect  of  all  his  rights,  *  without 
any  division  for  the  purpose  of  showing  in  what  way  the  allotment 
was  to  be  applied  to  the  sixteen  tenements.  Therefore,  inasmuch 
as  the  Act  implies  that  the  allotment  made  is  equivalent  to  and 
liable  for  the  burthens  of  the  ancient  land,  the  owner  of  the  forty- 
nine  acres  is  liable  to  sixteen  rents,  and  when  he  conveys  a  portion 
of  that  forty-nine  acres,  he  conveys  sixteen  undivided  parts,  and  to 
those  sixteen  parts  the  surrenderee  is  admitted.  In  fact,  there  are 
so  many  estates  conveyed,  and  the  steward  is  entitled  to  a  fee  upon 
each,  unless  the  Act  of  Parliament  has  deprived  him  of  it.  It 
seems  to  me  that  the  Act  does  not  in  any  way  affect  the  steward's 
right.  The  words,  '^  tenures,  rents,  customs,  and  services,*'  in  the 
55th  section,  do  not  apply  to  the  stewards,  but  to  copyholders  and 
the  lords  of  the  manor,  the  Act  being  a  mere  Parliamentary 
agreement  between  the  lords  and  those  who  have  the  rights  of 
common,  without  any  reference  to  the  steward.  Undoubtedly 
the  steward  is  a  most  useful  o£Scer;  he  is  keeper  of  the  court- 
rolls,  and  his  duty  is  to  make  the  proper  entries  on  them.  Here 
it  is  found  that  a  customary  fee  is  payable  upon  admission  to 
any  estate  in  the  manor,  and  inasmuch  as  there  are  sixteen 
estates  to  which  the  defendant  is  admitted,  the  steward  is  entitled 
to  sixteen  fees. 

Jvd^ment  fin'  the  plaintiff. 
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DOE  D.   HALL  AND  Wife  r.   MOULSDALE  (1).  i847. 

(16  Meeson  &  Welsh/,  689—699 ;  S.  C.  16  L.  J.  Ex.  169.)  Anrillj. 

lu  1784,  premises  were  leased  to  H.  J.  for  three  lives.    H.  J.  hy  his  will  """^ 

devised  all  his  estate  and  interest  in  the  premises  to  his  wife  A.  J.,  her  C  ^^  J 
heirs  and  assigns.  A.  J.  in  1793  conveyed  the  estate  so  devised  to  her,  to 
her  son,  B.  J.,  and  to  the  heirs  of  his  hody,  with  a  proviso  that  if  he  should 
have  no  child  living  at  his  death,  the  limitation  therehy  made  shoidd  cease, 
and  the  estate  should  revert  to  A.  J.,  her  heirs  and  assigns.  In  1811,  R  J. 
purchased  the  reversion  in  fee  in  the  premises,  expectant  on  the  lease  for 
lives,  which  was  duly  conveyed  to  him,  and  at  the  same  time  an  old  satisfied 
term  of  5,000  years  affecting  the  premises  was  assigned  to  a  trustee  for  him, 
to  attend  the  inheritance.  B.  J.  died  in  1812,  without  issue,  leaving  his 
nephew  L.  J.  his  heir-at-law,  and  the  heir-at-law  of  A.  J.  The  lease  for 
lives  determined  in  1835.  For  upwards  of  twenty  years  from  the  death  of 
B.  J.  the  premises  were  held  adversely  to  L.  J. :  Held,  that  his  right  of 
entry  was  barred  thereby,  and  that  he  had  not  a  new  right  of  entry  on  the 
determination  of  the  lease  for  lives  in  1835. 

Held,  also,  that  since  the  stat.  8  &  9  Vict.  c.  112,  the  outstanding  term 
would  have  been  no  defence  to  an  ejectment  by  L.  J.,  or  any  person 
claiming  under  him. 

That  branch  of  the  3rd  section  of  the  Beal  Property  Limitation  Act,  1833, 
3  &  4  Will.  rV.  c.  27,  which  relates  to  estates  in  reversion,  expectant  on  the 
determination  of  a  particulab  estate,  applies  only  to  cases  where  another 
person  than  the  reversioner  is  entitled  to  the  particular  estate. 

Ejbgtmbnt  to  recover  possession  of  a  messuage  and  premises,  in 
the  parish  of  Llanrwst,  in  the  county  of  Denbigh.  At  the  trial, 
before  Lord  Denman,  Ch.  J.,  at  the  Summer  Assizes  for  Denbigh- 
shire, 1846,  the  following  facts  appeared  in  evidence: 

By  indenture  of  1st  November,  1784,  the  Baroness  Willoughby 
de  Eresby,  and  her  husband,  Sir  P.  Burrell,  granted  a  lease  of  the 
premises  in  question  (inter  alia)  to  Henry  Jones,  for  the  lives  of  his 
son  Bichard  and  his  two  daughters.  By  his  will,  dated  in  1789, 
Henry  Jones  devised  all  his  estate  and  interest  in  the  premises  to 
Ann,  his  widow,  her  heirs  and  assigns,  and  in  1791  he  died,  leaving 
two  sons,  John  the  elder,  and  Bichard,  and  his  two  daughters,  him 
surviving.  In  1798,  Ann  Jones,  the  widow,  for  a  valuable  con- 
sideration conveyed,  by  indentures  of  lease  and  release,  the  estate 
so  devised  to  her,  to  her  second  son  Bichard,  and  the  heirs  of  his 
body ;  and  in  the  indenture  of  release  was  contained  a  proviso,  that 
if  Bichard  should  have  no  child  or  children  lawfully  begotten  at  the 
time  of  his  decease,  or  within  reasonable  time  afterwards,  then  the 
limitation  thereby  made  should  cease,  and  the  estate  should  revert  to 

(1)    Note    the  amendments  in  the  and  9.     Followed  in  Ireland  in  Clarke 

Eeal  Pi-operty  Limitation  Act,   1833,  v.  Clarice  (1868)  Ii-.  Kep.  2  C.  L.  396.— 

by  the  Beal  Property  Limitation  Act,  J.  G.  P, 
1874  (37  &  38  Vict  c.  57),  as.  1,   1*, 
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Dob  d.       the  said  Ann  Jones,  her  heirs  and  assigns.  Ann  Jones  died  in  the  year 
«.  1799.     John,  the  eldest  son,  died  in  1801,  leaving  (amongst  other 

MouLiDALB.  cijiidren)  two  sons,  John  and  Lewis.  John,  the  elder,  died  in  1808^ 
without  issue,  upon  which  Lewis  became  the  heir  of  his  grand- 
father, Henry  Jones,  and  also  of  his  grandmother  Ann.     In  1811, 

[  •«90  ]  Richard  ♦Jones  purchased  from  Lord  Willoughby  de  Eresby  the 
reversion  in  fee  of  the  premises  contained  in  the  lease  of  1788,  and 
the  same  was  conveyed  to  him  by  indentures  of  lease  and  release, 
dated  1st  and  2nd  May,  1811.  At  the  same  time,  an  outstanding 
term  for  5,000  years,  created  in  1779,  for  the  purpose  of  securing 
portions  to  younger  children  of  the  Willoughby  family,  but 
since  satisfied,  and  affecting  this  and  other  property,  was  assigned, 
for  Bichard  Jones's  protection,  to  a  trustee,  to  attend  the  inherit- 
ance of  the  premises  so  conveyed  to  him.  In  1812,  Bichard  Jones 
died  without  issue,  leaving  his  nephew  Lewis  Jones  his  heir-at-law. 
Lewis  attained  the  age  of  twenty-one  in  1818,  and  died  in  1834. 
After  Bichard's  death,  his  widow  continued  in  uninterrupted 
possession  of  the  premises  until  her  death  in  1848.  The  lease  of 
1788  determined  by  the  death  of  the  last  cestui  que  vie,  in  1835. 
This  ejectment  was  brought  in  1846,  the  lessor  of  the  plaintiff, 
Mrs.  Hall,  claiming  the  estate  as  heir  to  her  brother,  Lewis  Jones. 
The  trustee  to  whom  the  term  of  5,000  years  was  assigned  in  1811, 
had  died  intestate,  and  no  administration  had  been  taken  out  to  his 
effects.  Before  the  declaration  in  this  cause  was  served,  applica- 
tion was  made,  on  the  part  of  the  lessors  of  the  plaintiff,  to  the 
Ecclesiastical  Court,  for  a  grant  of  administration  to  some  person, 
in  whose  name,  as  the  legal  owner  of  the  term,  a  demise  might  be 
laid  ;  but  that  Court  refused  the  application,  on  the  ground  that  i% 
was  unnecessary  since  the  stat.  8  &  9  Vict.  c.  112,  which  had 
absolutely  put  an  end  to  the  outstanding  term. 

It  was  contended  for  the  defendant,  at  the  trial,  first,  that  the 
estate  pur  auter  vie  merged  in  the  reversion  in  fee,  on  the  purchase 
of  the  latter  by  Bichard  Jones  in  1811,  or  at  all  events  at  his  death 
in  1812,  on  the  union  of  both  rights  in  Lewis  Jones,  and  so  that 
Lewis  Jones's  right  of  entry  was  barred  by  the  adverse  possession 
had  since  that  time  by  Bichard  Jones's  widow  ;  and  secondly,  that 
the  outstanding  term  still  subsisted  as  a  protection  to  the  defendant's 

[  ^an  ]  right  to  the  inheritance,  acquired  by  such  adverse  *pos8e8sion.  For 
the  plaintiff  it  was  argued,  first,  that  the  lessor  of  the  plaintiff, 
Mrs.  Hall,  had  a  fresh  right  of  entry  on  the  expiration  of  the 
lease  for  lives  in  1835,  the  merger  having  been  prevented  by  the 
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proviso  in  the  deed  of  1798 ;  and  secondly,  that  the  term,  having       Dos  d. 
been  satisfied  before  the  Slst  December,  1845,  was  destroyed  by  the  «. 

Btat.  8  &  9  Vict.  c.  112.     The  Lord  Chief  Justicb  ruled  both  points  Moulsdale. 
in  favour  of  the  plaintiff,  and  directed  a  verdict  accordingly,  giving 
the  defendant  leave  to  move  to  enter  a  nonsuit. 

In  Michaelmas  Term,  the  Attorney-Oeneral  obtained  a  rule  nisi 
accordingly,  against  which,  at  the  sittings  after  last  EUlary  Term» 
(Feb.  12), 

Martin,  Townsend  and  Egerton  showed  cause  : 

This  ejectment  is  brought  in  time,  having  been  commenced  within 
twenty  years  next  after  the  right  of  entry  of  Lewis  Jones,  through 
whom  the  lessors  of  the  plaintiff  claim  title,  first  accrued.  Lewis 
had  two  distinct  rights ;  he  was  the  heir  both  of  his  grandmother, 
Ann  Jones,  and  of  his  uncle  Richard.  It  was  not  until  the  deter- 
mination of  the  estate  pur  auter  vie,  which  he  had  as  heir  of  Ann,  in 
1885,  that  the  estate  in  reversion,  which  he  had  as  heir  of  Bichard, 
became  an  estate  in  possession ;  and  thereupon  his  heir  acquired  a 
new  right  of  entry,  and  from  that  time  the  period  of  twenty  years 
given  by  the  Statute  of  Limitations  is  to  be  computed.  This 
depends,  no  doubt,  upon  the  question  whether  the  estate  pun  auter 
vie  had  before  then  merged  in  the  reversion  in  fee.  And,  first,  it 
did  not  merge  in  1811,  when  Bichard  Jones  acquired  the  reversion 
by  purchase,  by  reason  of  the  proviso  in  the  deed  of  1793.  Under 
that  deed  Bichard  acquired  an  estate  pur  auter  vie,  defeasible  on  a 
condition  subsequent,  namely,  his  dying  without  leaving  issue.  It 
is  clear  that  such  a  condition  is  perfectly  valid,  as  it  must  take 
effect  within  his  life  :  Fearne,  Cont.  Bem.  468.  Nor  is  it  necessary 
that  the  grantor  should  have  retained  to  herself  any  reversion ;  for 
it  is  clear  law  that  the  ^grantor  or  his  heir,  although  without  any  [  *<(92  ] 
reversion,  might  enter  on  breach  of  the  condition,  at  any  time  during 
the  estate  granted  subject  to  the  condition :  Shep.  Touchst.  149 ; 
Co.  Litt.  302  b;  Doe  d.  Freeman  v.  Bateman  (i).  But  if  the  estate 
on  condition  merged  in  the  fee,  the  right  of  Ann  and  her  heirs  to 
enter  for  breach  of  the  condition  would  be  defeated.  The  condition 
cannot  be  destroyed  by  the  act  of  the  party  who  has  the  estate 
subject  to  it.  A  merger  can  never  affect  third  parties.  The  inter- 
vening estate  of  Ann  Jones  and  her  heirs,  therefore,  prevented  the 
purchase  of  the  fee  from  working  a  merger  against  them.  [On 
this  part  of  the  case  they  cited  3  Preston's  Conveyancing,  pp.  50, 
(1)  20  B.  B.  399  (2  B.  &  Aid.  168). 
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DOB  cL       446,  447,  449 ;  Co.  Litt.  387  b ;  6  Cruise's  Dig.  467  ;  Purefay  v. 
^.  Rogers  (i) ;  Bracebridge  v.  Cooke  (2) ;  Wiscofs  case  (3) ;  and  BowUs's 

MouMi>ALE.    case  (4).] 

Secondly,  no  merger  took  place  on  the  death  of  Richard  in  1812. 
Lewis  Jones  then  became  entitled,  as  heir  of  Richard,  to  the  rever- 
sion in  fee  expectant  on  the  determination  of  the  estate  pur  auter 
viey  and  he  was  also  a  special  occupant,  being,  as  heir  of  Ann, 
entitled  to  the  possession  of  the  property  for  the  remainder  of  the 
estate  pur  auter  vie,  *  ♦  "To  call  the  doctrine  of  merger  into 
effect,  there  must  be  two  estates.  On  this  head  the  law  is  positive ; 
indeed,  it  is  demonstrably  clear,  that  unless  there  be  two  estates  in 
[  *^9^  ]  the  same  person  in  the  same  land,  there  is  not  any  *estate  in  that 
person  to  merge,  or  occasion  a  merger.  A  mere  right  or  title  will 
not  suffice."  The  junction  of  two  rights,  in  the  same  person  in  the 
same  land,  will  not  occasion  a  merger  of  one  in  the  other;  and 
here  Lewis  had  no  more  than  a  right  of  entry  to  either  estate ;  and 
he  had  those  two  rights  subject  to  different  liabilities.  [They  cited 
Fearne  on  Contingent  Remainders,  881,  n.  1  (6) ;  HamndngUm  v. 
Rvdyard ;  Shep.  Touchst.  158 ;  Preston  on  Conveyancing,  vol.  iii., 
p.  55 ;  6  Cruise's  Dig.  479,  and  PlaU  v.  Skap  (6).] 

(Pabee,  B.  :  The  case  of  PlaU  v.  Sleap  is  not  strictly  in  point. 
That  was  a  case  where  the  husband  was  entitled  to  the  term  jure 
proprio,  and  to  the  reversion  jure  uxoiis.  Here  Lewis  Jones  was 
entitled  to  the  two  rights  jure  proprio,  although  as  heir  of  different 
persons.) 

If,  then,  there  was  no  merger  in  this  case,  the  Statute  of  Limitations, 
8  &  4  Will.  IV.  c.  27,  is  no  bar  to  the  claim  of  the  heir  of  Lewis ; 
because,  in  the  case  of  a  reversion,  the  time,  by  sect.  8,  is  to  run 
only  from  the  period  when  the  estate  became  an  estate  in  possession. 
Here  Lewis  had  a  reversionary  estate  which  did  not  come  into 
possession  until  1885,  on  the  determination  of  the  lease  for  lives. 
(They  referred  to  Doe  d.  Davy  v.  Oxenham  (7),  and  Orant  v. 
EUis  (8).) 

Lastly,  the  plaintiff  is  entitled  to  recover,  notwithstanding  the 
want  of  a  demise  in  the  name  of  the  assignee  of  the  outstanding 
term,  for  the  term  is  absolutely  destroyed  by  the  operation  of  the 
8  &  9  Vict.  c.  112.     *     *     * 

(1)  2  Saund.  380.  (5)  Cited  10  Co.  Bep.  d2  a. 

(2)  Plowd.  416.  (6)  1  Cro.  Jac.  275. 

(3)  2  Co.  Kep.  60  a.  (7)  56  E.  E.  662  (7  M.  &  W.  131). 

(4)  1 1  Co.  Eep.  80.  (8)  60  E.  E.  694  (9  M.  &  W.  1 13). 
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MOULSDALS. 

[694] 


Welsby,  in  support  of  the  rule :  doe  d. 

Hall 
First,  the  estate  pur  atUer  vie  merged  in  the  fee  on  the  conveyance  ^^      t. 

of  the  latter  to  Richard  Jones,  in  1811.     It  is  laid  down  in  the 

books,  that  a  merger  takes  place   ''  where  two  vested  estates,  of 

which  one  is  less  than  the  other,  meet  in  the  same  person  in  the 

same  right  "  (i).     All  those  terms  are  satisfied  here. 

(BoLFB,  B. :  There  is  no  doubt,  that  if  a  man  received  an  estate 
pur  outer  vie  ex  parte  matemd,  and  also  an  estate  in  fee  in  the  same 
lands  ex  parte  patemd,  the  whole  would  descend  to  his  heir  ex  parte 
patemd.) 

Then  is  there  any  difference  by  reason  of  the  proviso  in  the 
conveyance  of  1798  ?  It  is  not  denied  that  that  was  a  valid  con- 
dition subsequent,  being  reserved  to  the  donor  of  the  land,  and 
operating  to  defeat  the  estate  previously  given  absolutely  by  the 
same  deed:  2  Cruise,  Dig.,  ''Estate  on  condition,"  2.  Bichard, 
therefore,  had  the  estate  pur  auter  vie,  subject  to  its  being  defeated 
by  a  condition  subsequent,  not  ascertainable  at  the  time  of  the 
grant,  namely,  his  dying  without  leaving  issue.  Now  the  legal 
doctrine  is,  that  in  order  to  prevent  a  merger  by  the  union  of  two 
estates  in  the  same  person,  there  must  be  an  intervening  vested 
estate ;  a  contingent  estate  is  not  sufficient  for  that  purpose ;  and 
this  cannot  be  put  higher.  This  condition  was  no  more  preserved 
than  a  contingent  ^remainder  would  have  been  under  the  same  [  *695  ] 
circumstances :  6  Cruise,  Dig.  472  ;  8  Preston  on  Conveyancing,  50. 
Secondly,  there  was  at  all  events  a  merger,  when  upon  the  death 
of  Bichard  both  estates  vested  in  Lewis,  his  heir. 

(Farkb,  B.  :  They  say  on  the  other  side,  that,  as  to  the  estate 
pur  auter  vie,  it  was  nothing  but  a  condition  and  a  right  of  entry, 
but  no  estate  till  entry  for  breach  of  the  condition.) 

If  the  condition  took  effect  by  the  death  of  Bichard,  the  estate  then 
devolved  upon  Lewis  by  force  of  the  original  deed,  without  entry, 
just  in  the  same  manner  as  the  same  estate  originally  vested  in 
Bichard.  And  it  cannot  be  disputed  that  both  estates  vested  in 
Lewis,  if  at  all,  in  the  same  right.  In  Piatt  v.  Sleap,  the  estates 
came  to  the  party  in  different  rights.  But  to  take  the  converse  of 
that  case,  there  is  no  doubt  that  where  there  is  a  term  of  years  in 
the  wife,  and  the  reversion  devolves  on  the  husband  in  his  own 

(1)  6  Cruise,  Dig.  467. 
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Dob  d.       right,  the  term  being  a  chattel  interest  which  the  husband  has  a 
,.,  right  to  dispose  of,  there  will  be  a  merger.    Here  Lewis  had  the 

MoaLSDALK.    greater  estate  as  heir  of  Richard,  the  less  as  heir  of  Ann,  by  force 
of  the  condition,  and  both  of  them  jwre  pt'oprio. 

But,  thirdly,  even  if  there  was  no  merger  of  the  two  estates,  the 
Statute  of  Limitations  is  a  bar  to  this  claim.  [He  referred  to  the 
[  696  ]  4th  branch  of  the  3rd  section  and  to  the  5th  section.]  It  is  clear, 
from  the  wording  of  this  enactment,  that  it  applies  only  to  cases 
where  the  estate  or  interest  claimed  is  an  estate  or  interest  in  a 
reversion  expectant  on  the  determination  of  a  particular  estate  in 
some  other  person,  and  not  to  the  case  where  the  same  person  who 
has  the  reversion  has  also  the  particular  estate  vested  in  him. 

(Platt,  B.  :  It  may  be  put  thus :  could  Lewis  have  maintained 
an  ejectment  in  1888,  before  the  termination  of  the  lease  for  lives?) 

It  is  submitted  that  he  could  not.  The  4th  section,  which  is  i^ 
proviso  upon  the  8rd,  and  which  applies  to  every  forfeiture  or 
breach  of  condition,  and  not  merely  to  cases  between  landlord  and 
tenant,  corroborates  the  construction  of  sect.  8  which  is  now  con- 
tended for,  for  it  clearly  contemplates  the  case  where  the  particular 
estate  is  in  one  person,  and  another  is  entitled  to  enter  for  the 
forfeiture  or  breach  of  condition. 

Lastly,  the  outstanding  term,  although  for  some  purposes  destroyed 
by  the  statute,  is  still  to  remain  as  a  protection  against  actions  and 
claims  at  law.  The  defendant,  being  the  party  in  possession  of  the 
inheritance,  requires  the  protection  of  the  term,  and  is  entitled  to  it 
by  the  express  terms  of  the  statute. 

Cur.  adv.  v^dt. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

This  case  was  fully  argued  before  my  brothers  Alderson,  Bolfe, 
and  Platt,  and  myself,  at  the  sittings  after  last  Term.  It  was  an 
ejectment  for  a  messuage,  &c.,  in  Llanrwst,  brought  by  William 
Hall  and  Hannah  his  wife,  who  was  heiress-at-law  of  one  Richard 
Jones. 
[  •65^7  ]  On  the  1st  of  November,  1784,  Sir  P.  Burrell  and  wife  ♦(Lady 

Willoughby)  demised  the  messuage,  &c.,  in  question,  to  Henry  Jones, 
his  heirs  and  assigns,  for  the  lives  of  Bichard  Jones  his  second  son, 
Catherine  Jones,  and  Hannah  Jones,  at  SL  18«.  per  annum,  and 
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livery  of  seisin  was  duly  made.     Henry  Jones,  on  the  30th  of  May,        Dob  d. 
1789,  devised  the  messuage,  &c.  to  his  wife  Ann  Jones,  her  heirs  «. 

and  assigns,  to  hold  to  the  use  of  his  said  wife,  her  heirs  and  assigns,  Moulbdalk. 
daring  the  term,  and  he  died  soon  afterwards.  On  the  2nd  of  October, 
1793,  Ann  Jones,  by  indenture  of  that  date,  between  her  and  her 
second  son,  Bichard  Jones,  (the  ancestor  of  the  lessor  of  the  plaintiff, 
Hannah  Hall),  for  a  valuable  consideration,  conveyed  the  messuage, 
&c.,  to  Bichard  Jones,  his  heirs  and  assigns,  to  the  use  of  Bichard 
Jones,  his  heirs  and  assigns,  during  the  remainder  of  the  said  term : 
provided,  that  if  Bichard  Jones  should  have  no  child  or  children 
lawfully  begotten,  and  living  at  the  time  of  his  decease,  or  within 
reasonable  time  afterwards,  then  the  limitation  should  cease,  and 
the  messuage  revert  to  Ann,  Jones,  her  heirs  and  assigns.     In  May, 

1811,  Bichard  Jones  purchased  the  reversion  in  fee  from  the  Hon. 
Peter  Burrell,  heir  of  Sir  Peter.  Bichard  died  in  January,  1812, 
without  issue,  leaving  Lewis  Jones,  his  nephew,  his  heir-at-law. 
On  the  death  of  Bichard,  the  term  reverted  to  the  heirs  of  Ann, 
who  had  died  in  1799.  In  January,  1812,  Lewis  Jones  was  heir- 
at-law  of  Ann,  and  therefore  was  entitled  to  the  term,  but  he  did 
not  take  possession,  and  the  property  in  question  continued  to  be 
occupied  by  others  than  those  entitled.  The  last  life  in  the  lease 
fell  on  the  16th  of  January,  1835,  and  the  lessor  of  the  plaintijQf 
Hannah,  being  heiress-at-law  both  of  Lewis  and  Bichard  Jones, 
brought  this  ejectment.  It  was  tried  before  Lord  Denman,  at  the 
last  Summer  Assizes,  when  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court  upon  points  reserved. 

The  defendant  contended,  that  the  term  merged,  either  by  the 
purchase  of  the  reversion  by  Bichard  in  1811,  or  on  his  death  in 

1812,  by  the  descent  of  his  reversion  to  his  heii-  Lewis,  *who  had      [  '698  ] 
the  term  as  heir-at-law  to  Ann  Jones ;  and,  consequently,  that  the 

lapse  of  more  than  twenty  years  since  1812  was  a  bar;  and  secondly, 
he  contended,  that  if  there  was  no  merger,  and  if  Lewis  Jones  had 
two  separate  estates  or  interests,  one  in  the  term  as  heir  of  Ann 
Jones,  and  another  in  the  reversion  as  heir  of  Bichard,  still  he  and 
those  claiming  under  him  were  barred  by  the  Statute  of  Limitations, 
3  &  4  Will.  IV.  c.  27.  And  we  are  of  that  opinion,  so  that  it  is 
unnecessary  to  decide  the  question  whether  the  term  merged  in  the 
reversion  or  not. 

By  the  3rd  section,  the  title  of  Lewis  to  the  term,  as  heir  of  Ann, 
would  be  deemed  to  have  accrued  when  it  became  an  estate  or 
interest  in  possession,  that  is,  at  the  death  of  Bichard  without 
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DoBd.       children  living,   or  born  in  due  time  afterwards.    By  the   5th 

«.  section  (i),  his  right  to  the  reversion  as  heir  of  Bichard,  supposing 

MouLSDALB.    ijg  jj^^  jj^  ^^jjgj,  ^j|.l^^  accrued  at  the  end  of  the  term  in  1885. 

Mr.  Welsby  contended,  that  this  section  applied  to  those  cases  only 
where  another  person  than  the  termor  was  reversioner.  And  we 
think  his  argument  was  well  founded,  and  that  this  appears  from 
the  consideration  of  the  20th  section,  which  is  as  follows :  '*  That 
when  the  right  of  any  person  to  make  an  entry  or  distress,  or  bring 
an  action  to  recover  any  land  or  rent  to  which  he  may  have  been 
entitled  for  an  estate  or  interest  in  possession,  shall  have  been 
barred  by  the  determination  of  the  period  hereinbefore  limited, 
which  shall  be  applicable  in  such  case,  and  such  person  shall  at 
any  time  during  the  said  period  have  been  entitled  to  any  other 
estate,  interest,  right,  or  possibility,  in  reversion,  remainder,  or 
otherwise,  in  or  to  the  same  land  or  rent,  no  entry,  distress,  or 
action  shall  be  made  or  brought  by  such  person,  or  any  person 
claiming  through  him,  to  recover  such  land  or  rent,  in  respect  of 
such  other  estate,  interest,  right,  or  possibility,  unless  in  the  mean- 
time such  land  or  rent  shall  have  been  recovered  by  some  person 
entitled  to  an  estate,  interest,  or  right,  which  shall  have  been 
limited  or  taken  effect  after  or  in  defeazance  of  such  estate  or 
[  *699  J  interest  in  possession."  Here,  in  the  meantime,  *the  land  had  not 
been  recovered  by  any  person,  and  consequently,  Lewis  Jones's 
right  in  respect  of  his  estate  in  possession  having  been  barred  by 
the  determination  of  the  period  of  twenty  years  from  1812,  the 
right  of  the  person  claiming  the  reversion  through  him  was  barred 
also. 

The  lessor  of  the  plaintilSf  is,  therefore,  not  entitled  to  recover, 
and  it  becomes  unnecessary  to  consider  the  effect  of  the  satisfied 
term  proved  by  the  defendant  to  exist,  though  we  have  no  doubt 
that  it  is  to  be  deemed  to  have  absolutely  ceased  and  determined, 
under  the  stat.  8  &  9  Vict.  c.  112,  s.  1,  on  the  Slst  of  December, 
1845,  and  consequently  would  have  afforded  no  defence  to  this 
ejectment  (2). 

Ride  absolute. 

(1)  See  now  37  &  38  Vict.  c.  57,  e.  2.  (2)  See  Dot  d.  Cadwalatier  v.  Fnct^ 

—J.  G.  P.  ante,  p.  655. 
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LEWIS  V.  PUXLET.  imt. 

April  28. 
(16  Meeson  &  Webby,  73»— 743;  S.  C.  16  L.  J.  Ex.  216.)  

r  73a  1 
A  testator,  after  bequeathing  his  personal  estate,  devised  as  follows:         '-        ^ 

*  *  I  also  giye  all  my  real  estate,  in  the  counties  of  Pembroke  and  Carmarthen, 

to  my  eldest  son  John,  as  aforesaid,  for  his  life,  and  to  his  eldest  legitimate 

son  after  his  death,  and  in  default  of  such  issue,  I  give  it  in  like  manner  to 

my  son  Bichard ;   and  in  case  that  he  has  no  legitimate  issue  male,  I  then 

give  it  in  like  manner  to  the  offspring  about  to  be  bom  from  my  dearest 

wife  Bessy ;  and  in  default  of  such  issue,  to  my  own  right  heirs  for  ever : " 

Held,  that  John  took  an  estate  in  tail  male,  the  words  **  eldest  legitimate 

son  "  being  nrnnen  collecUvum. 

Thb  following  case  was  sent  by  the  Vice-Chancellor  Enioht 
Bruce  for  the  opinion  of  this  Court. 

John  Lewis,  late  of  Henllan,  in  the  county  of  Pembroke,  Esq.^ 
was,  at  the  time  of  making  his  will  and  of  his  decease,  seised  in 
fee  simple  of  certain  freehold  estates  in  the  counties  of  Pembroke 
and  Carmarthen.  On  or  about  the  28th  day  of  December,  1824^ 
he  duly  signed  and  published  his  last  will  and  testament,  in  the 
terms  following :  '*  And  I  do  give  and  bequeath  the  whole  of  the 
residue  of  my  personal  property,  after  the  payment  of  the  afore- 
said debts,  to  my  son,  John  Lennox  6.  P.  Lewis;  and  in  case 
of  his  death  before  he  attains  the  age  of  twenty-one  years,, 
then  to  my  son  Bichard  Lewis;  and,  in  case  of  his  death 
before  he  attains  the  age  of  twenty-one  years  of  age,  then  to  the 
child  shortly  about  to  be  born,  the  offspring  of  my  dearest  and. 
most  affectionate  wife  Bessy ;  and,  in  case  of  the  death  of  such 
offspring  before  it  attains  the  age  of  twenty-one  years,  the  interest 
of  the  said  property  I  give  to  my  dearest  wife  Bessy,  and,  after  her 
death,  the  principal  to  be  equally  divided  amongst  my  surviving 
sisters.  I  also  give  all  my  real  estate  in  the  counties  of  Pembroke 
and  Carmarthen  to  my  eldest  son,  John  Lennox  G.  P.  Lewis,  as 
aforesaid,  for  his  life,  and  to  his  eldest  legitimate  son  after  his 
death ;  and  in  default  of  such  issue,  I  give  it,  in  like  manner,  to  my 
son  Bichard ;  and  in  case  that  he  has  no  legitimate  issue  male, 
I  then  give  it,  in  like  manner,  to  the  offspring  about  to  be  born 
from  my  dearest  wife  Bessy ;  and,  in  default  of  such  issue,  to  my 
own  right  heirs  for  ever.  I  have  made  no  provision  in  this  my  will 
for  my  wife  Bessy,  because  she  is  amply  provided  for  by  my  settle- 
ment made  on  her  before  marriage ;  neither  have  I  provided  for 
my  son  Bichard  if  his  brother  John  lives^  because  I  know  he  is 
otherwise  well  provided  for." 

On  the  18th  March,  1884,  the  said  testator,  John  Lewis,  died,       [  734  ] 
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Lewis        leaving  the  said  complainant,  J.  L.  6.  P.  Lewis,  his  eldest  son  and 
PtixLBT.      heir-at-law,  surviving  him. 

The  question  in  the  above  case  is,  what  estate  the  said  com- 
plainant, J.  L.  G.  P.  Lewis,  took  under  the  will  of  his  father, 
J.  Lewis,  in  the  said  freehold  estates  in  the  counties  of  Pembroke 
and  Carmarthen. 

Peacock,  for  the  plaintilBf: 

J.  L.  6.  P.  Lewis  took  an  estate  tail.  If  the  words  ''eld&st 
legitimate  son  "  had  stood  alone,  they  would  have  amounted  to 
words  of  purchase ;  but,  coupled  with  the  rest  of  the  devise,  they 
are  words  of  limitation.  In  many  cases  that  construction  has  been 
put  upon  the  word  **son."  [He  cited  Bifield's  case,  cited  by 
Halb,  Gh.  J.,  in  King  v.  Melling{i),  Milliner  v.  Robinson  (2),  and 
[786]  Robinson  v.  Robinson  {s)  .^  In  the  present  case,  the  second  sou, 
Richard,  would  clearly  take  an  estate  tail ;  and  the  words,  '*  I  give 
it  in  like  manner,"  show  that  the  testator  must  have  intended 
that  the  eldest  son  should  take  the  same  estate. 

RudaU,  for  the  defendant : 

It  is  submitted  that  the  plaintiff  took  an  estate  for  life,  with 
remainder  in  fee  to  his  eldest  son ;  the  term  "  eldest  son  "  being 
descriptio  person(€.  The  words,  "  I  give  all  my  real  estate  in  tlie 
counties  of  Pembroke  and  Carmarthen,"  are  sufficient  to  pass  the 
fee  simple:  Chichester  v.  Oxenden{4),  Roe  v.  Wright  (a) ,  GaV  v. 
Esdaile  (6),  Randall  v.  Tiichin  (7),  Doe  v.  Lawton  (8).  If  this  will 
had  merely  contained  a  devise  to  the  plaintiff,  with  a  limitation 
over  to  his  eldest  son,  the  plaintiff  would  clearly  have  taken  an 
estate  for  life  only,  with  remainder  to  his  son  in  fee.  That  is 
evident  from  the  case  of  Gretton  v.  Haward{9).  *  *  If  tlie 
plaintiff  takes  an  estate  tail,  it  must  be  either  on  the  ground  that 
the  word  **  son  "  is  nomen  coUectivum,  or  that  an  estate  tail  is  implied. 
First,  it  is  submitted  that  the  word  "  son  "  is  not  nomen  coUectivuvi, 
In  the  cases  in  which  it  has  been  so  held,  the  estate  was  not  to  go 
over,  unless  the  devisee  died,  not  having  *'  a  son.'*  That  expres- 
[  *736  ]  Bion  raised  an  estate  tail ;  but  here  the  devise  over  is  in  ^default  of 
''  such  issue.'*     Doe  d.  Burrin  v.  Charlton  (lO)  decided,  that  a  devise 

(1)  1  Vent.  231.  (5)  7  East,  259. 

(2)  Moore,  682.  (6)  1  Moo.  &  Sc.  466. 

(3)  1  Burr.  38;    2  Yes.  Sen.  225;  (7)  16  B.  £.  635  (6  Taunt.  409). 
;S.  C.  nom.  Rohimon  v.  Hicka,  3  Br.  (8)  6  Soott,  303. 

P.  0.  180.  (9)  6  Taunt  94.    See  18  R.  R.  98,  «. 

(4)  12  R.  R  619  (4  Taunt.  176).  (10)  56 R.  R.  424  (1  Soott,  N.  B.  290). 
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to  one  for  life,  with  remainder  to  his  eldest  son,  but  for  want  of  such       Lewis 
issue,  then  to  his  daughter,  does  not  create  an  estate  in  tail  male.   In      puxlbt. 
that  ease,  as  in  the  present,  the  word  '*  son  "  was  not  used  as  nomen 
collectivum,  but  with  strict  reference  to  a  single  individual  only. 

Secondly,  the  devise  over  to  the  plaintiff's  eldest  son,  and  in 
default  of  issue,  to  the  testator's  son  Bichard,  does  not  raise  an 
estate  tail.  Where  there  is  a  devise  to  a  person  for  life,  with 
remainder  to  a  son  or  children  for  life,  or  in  fee,  with  a  devise  over 
in  default  of  such  issue,  the  words  ''in  default  of  such  issue," 
refer  to  the  individual  before  specified,  and  do  not  raise  a  larger 
estate  in  the  tenant  for  life:  Rex  v.  The  Marquis  of  Stafford  (i). 
The  main  question  then  is,  whether  the  limitation  over,  in  case 
Bichard  has  no  legitimate  issue  male,  increases  the  estate  of  John, 
so  as  to  give  him  an  estate  tail.  It  is  submitted  that  it  does  not. 
There  is  no  devise  to  the  male  issue,  either  of  John  or  of  Bichard, 
therefore  if  an  estate  tail  is  created,  it  must  be  by  implication.  But 
if  the  testator  had  intended  to  give  John  an  estate  which  might 
defeat  the  limitation  to  Bichard,  he  would  not  have  given  the  estate 
to  John's  eldest  son.  Stress  has  been  laid  upon  the  words,  "  I  give 
it  in  like  manner."  But  in  Go.  Litt.  20  b,  it  is  said,  ''  If  a  man 
give  lands  to  A.,  et  hceredibua  de  corpore  9uo,  the  remainder  to  B., 
infomid  prcsdictd,  this  is  a  good  estate  tail  to  B.,  for  that  in  fomid 
pradictd  do  include  the  other."  The  testator,  in  using  the  words, 
'*  in  case  he  has  no  legitimate  issue  male,"  meant ''  in  case  he  has 
no  son."  [He  cited  Mactiamara  v.  Lord  Whitworth  (2),  Goodtitle  v. 
WoodhuU  (8),  Ginger  v.  White  (4),  Morse  v.  Lord  Ormonde  (5),  Murray/ 
v.  Addenbrook  (6),  Ooymour  v.  Pigge(7),  Malcolm  v.  Taylor  (s), 
Shelley' scB^se  (9),Righty.  Compton  (10), 2kndBamaclev.Nightingale{n)J] 

But  if  there  is  anything  on  the  face  of  the  will  from  which  an       [  7S9  ] 
estate  tail  can  be  implied,  then  it  is  submitted  that  the  plaintiff  took 
an  estate  for  life,  with  remainder  in  tail  to  his  eldest  son :  Doe  d. 
OaUini  v.  Gailini  (12) ;  Doe  d.  Bean  v.  HaUey  (i8). 

Peacock,  in  reply : 
It  is  conceded  that  the  Court  cannot  refer  to  one  part  of  a  will  in 

(1)  8  B.  R.  668  (7  East,  521).  (8)  34  11.  B.  117  (2  Buss.  &  My.  416). 

(2)  Geo.  Cooper,  241.  (9)  1  Co.  Eep.  93  a. 

(3)  Willes,  592.  (10)  9  East,  272. 

(4)  Willes,  348.  (11)  14  Sim.  456. 

(5)  25  B.  R  85  (1  Buss.  382).  (12)  39  B.  E.  580  (3  Ad.  &  El.  340). 

(6)  28  E.  E.  144  (4  Buss.  407).  (13)  8  T.  E.  5.     Stated  39  E.  E.  592. 

(7)  7  Beav.  475. 
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Lewis  order  to  determine  the  meaning  of  another  part  which  is  free  from 
Pnx^LBY.  ambiguity ;  but  ^wbere  one  part  is  ambiguous  and  another  clear, 
[  *740  ]  the  former  may  be  explained  by  reference  to  the  latter.  According 
to  the  argument  on  the  other  side,  the  Court  must  look  to  that  part 
which  is  ambiguous  for  the  purpose  of  altering  that  which  is  clear. 
The  estate  which  John's  eldest  son  takes  is  no  part  of  the  estate 
which  John  himself  takes,  for  the  words  *'  eldest  son  "  are  words  of 
limitation.  Richard  is  to  take  "  in  like  manner  "  as  John ;  so  that, 
if  John  took  an  estate  for  life,  with  remainder  to  his  eldest  son  in 
fee,  there  would  be  a  remainder  to  Bichard  for  life,  with  remainder 
to  his  eldest  son  in  fee.  But  there  is  no  devise  to  Richard's  eldest 
son,  and  the  Court  cannot  imply  one.  The  testator  evidently 
intended  to  give  Richard  an  estate  tail ;  and  if  so,  John  would  take 
the  same  estate.     ♦     ♦     ♦ 

Pollock,  C.  B.  : 

We  will  certify  our  opinion  to  the  Vice-Chancellor  in  the  usual 
way,  but  will  now  give  the  reasons  for  it.  I  am  of  opinion  that  the 
testator *s  eldest  son,  John,  took  an  estate  in  tail  male.  The  devise 
is  thus :  ''  I  give  all  my  real  estate  in  the  counties  of  Pembroke 
and  Carmarthen  to  my  eldest  son  John  for  life,  and  to  his  eldest 
legitimate  son  after  his  death  ;  and,  in  default  of  such  issue,  I  give 
it  in  like  manner  to  my  son  Richard  ;  and  in  case  he  has  no  legiti- 
mate issue  male,  I  then  give  it  in  like  manner  to  the  offspring  aboat 
[  •741  ]  to  be  bom  from  my  ♦dearest  wife  Bessy."  It  is  clear  that  the 
testator  must  have  intended  by  those  three  expressions  to  mean,  in 
point  of  fact,  the  same  thing.  John,  apparently,  is  to  take  an  estate 
for  life  only,  and  the  argument  of  Mr.  RtuiM  is,  that  such  estate 
cannot  be  enlarged.  The  Court  does  not  enlarge  the  estate,  bat 
merely  inquires  as  to  the  course  in  which  the  estate  was  intended 
to  go,  that  is,  whether  the  words  "  eldest  legitimate  son "  are 
designatio  personce^  or  nomen  coUectivum,  There  is  no  reason  to 
doubt  that  the  testator,  by  the  words  ''  eldest  legitimate  son,"  meant 
the  same  thing  as  if  he  had  said,  ''  I  give  the  estate  to  my  son  John 
for  life,  and  to  his  issue  male  after  his  death ; "  that  being  the 
expression  which  he  uses  with  reference  to  Richard.  The  will 
must,  therefore,  be  read  as  if,  instead  of  using  the  words  "  eldest 
legitimate  son "  in  the  devise  to  John,  he  had  used  the  same 
expression  as  in  the  devise  to  Richard.  If  he  had  done  so, 
there  could  have  been  no  doubt  that  John  would  have  taken  an 
estate  tail. 
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Parke,  B.  :  hswin 

V, 

I  am  of  the  same  opinion,  and  for  the  same  reasons.     If  the  only     Puxlvt. 
clause  in  the  will  had  been  the  bequest  of  the  real  estate  to  John  for 
life,  and  to  his  eldest  son  after  his  death,  that  would  probably  have 
been,  as  Mr.  Rudail  contended,  an  estate  for  life  to  John,  with 
remainder  in  fee  to  his  eldest  son.     Bat,  in  order  to  ascertain  the 
testator's  meaning,  we  must  look  at  the  limitation  coupled  with  the 
context.     Now,  if  we  look  at  the  context,  it  is  clear  that  the  testator 
meant  that  all  the  three  estates  should  be  of  the  same  nature,  and 
in  one  and  the  same  position.     By  the  second  clause,  he  gives  the 
estate  to  Bichard  alone ;  and  by  the  third  clause,  he  gives  it  to  the 
unborn  offspring  alone ;  so  that,  unless  an  estate  tail  were  given  to 
the  two  latter,  those  remainders  would  not  take  elSfect.    The  testator 
bequeaths,  ''  in  like  manner,"  to  his  son  Bichard,  and  in  case  he  has 
no  legitimate  issue  male,  then  he  devises  over  to  this  offspring  about 
to  be  bom.    If  that  clause  had  stood  alone,  there  would  clearly  have 
been  a  ^bequest  of  an  estate  in  tail  male  to  Bichard  ''and  the      [  *^^^] 
offspring;"  and  the  testator  must  have  meant  that  the  plaintiff 
should  have  the  same  estate.    In  order  to  explain  the  meaning  of 
the  words  "  eldest  legitimate  son,"  we  must  hold  this  to  be  a  bequest 
of  an  estate  in  tail  male  to  John.    The  cases  cited  have  not  much 
bearing  on  the  point ;  the  nearest  to  the  present  is  that  of  GoodtiUe 
V.  WoodhuU ;  but  in  that  case  there  was  no  second  clause  in  the 
will  where  the  term  ''  issue  male  "  was  used,  the  words  being  "  heirs 
of  the  body ; "  which  term  was  construed  in  the  same  sense  as  the 
word  ''  children  "  in  the  previous  part  of  the  will.     That  observa- 
tion does  not  apply  here,  since  the  testator  meant  that  the  three 
persons  should  take  the  same  estate.    The  words  ''  eldest  legitimate 
son  "  must  be  construed  as  nomen  coUectivum,  and  not  as  designatio 
persona. 

BoLFB,  B. : 

I  am  of  the  same  opinion,  and  for  the  same  reasons ;  and  I  will 
only  add  one  observation.  A  passage  in  the  subsequent  part  of  the 
will,  though  not  of  itself  sufficient  to  establish  the  meaning  of  the 
former  words,  does  tend  to  confirm  the  view  which  the  Court  takes 
of  the  intention  of  the  testator.  The  question  is,  whether  John 
takes  an  estate  for  life,  with  a  contingent  remainder  to  his  eldest 
son  in  fee,  with  remainder  to  Bichard,  or  whether  John  takes  an 
estate  tail.  In  the  subsequent  part  of  the  will  the  testator  says, 
*' Neither  have  I  provided  for  my  son  Bichard,  if  his  brother  John 
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Lbwis  lives."  Now  which  does  that  fitatement  fit — an  estate  for  life  or 
PuxLBT.  an  estate  tail?  It  is  no  provision  for  Richard  if  John  took  an 
estate  tail,  but  if  John  took  only  an  estate  for  life,  it  wonld  not  be 
correct  for  the  testator  to  say  that  he  had  made  no  provision  for 
Bichard  if  his  brother  John  lived ;  he  ought,  in  that  case,  to 
have  said,  that  he  had  made  no  provision  for  Bichard  if  John's 
son  lived. 

Platt,  B.  : 

I  agree  with  the  rest  of  the  Court.  The  words  "  in  like  manner'' 
[  *748  ]  import  a  gift  of  the  same  estate  *with  respect  to  Bichard  as 
was  previously  given  to  John.  The  testator  must  have  intended 
that  John  should  take  an  estate  tail,  otherwise  he  would  not 
have  used  words  which  created  one  in  Bichard.  The  words 
are,  "  and  in  case  he  has  no  legitimate  issue  male,"  which  clearly 
gives  an  estate  tail  to  Bichard ;  John  will  therefore  take  the 
same  estate.  The  argument  of  Mr.  RudaU  goes  to  this  extent 
that  the  Court  must  insert  the  word  ''such"  before  the  words 
''  legitimate  issue  male ; "  but  we  ought  not  to  introduce  any 
words  into  the  will.  In  the  former  part  of  the  will  the  testator 
uses  these  words :  "  And  in  default  of  such  issue  I  give  it,  in 
like  manner,"  &c.  The  words  "  such  issue "  mean  *'  legitimate 
issue  male."  For  these  reasons  I  think  that  the  devise  to  John 
is  a  devise  in  tail  male. 

A  certificate  in  conformity  with  the  above  opinion  was  afterwards 
sent  by  the  Court  to  the  Vice -Chancellor  Knioht  Bbucb. 


1847.  CAETEE  V.  FLOWEE. 

AprUie,        ^^g  Meeson  &  Welsby,  743—752 ;  S.  C.  4  Dowl.  &  L.  529;  16  L.  J.  Ex.  199.) 

L  ^^^  J  Assumpsit  on  a  promissory  note  by  indorsee  against  indoiser.    The 

declaration  alleged  that  the  note  had  been  indorsed  to  the  plaintiff  by  the 
defendant,  and  averred,  **  that  neither  at  the  time  when  the  note  was  made, 
nor  afterwards,  and  before  it  became  due,  nor  when  it  became  due,  and  on 
presentment  for  payment,  had  the  maker,  or  the  payee,  any  effects  of  the 
defendant  in  his  hands,  nor  was  there  any  consideration  or  value  for  the 
making  of  the  note,  of  the  payment  thereof,  or  its  indorsement  by  thepajree 
to  the  defendant ;  and  that  the  defendant  had  not  sustained  any  damage  by 
reason  of  his  not  haying  had  notice  of  the  non-payment  of  the  note. 
Special  demurrer:  Held,  that  as  against  an  indorser  the  declaration  wts 
bad,  for  not  stating  a  sufficient  excuse  of  want  of  notice  of  dishonour; 
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for  it  was  consistent  with  its  allegations,  that  the  note  might  have  been  Cabtbb 
indorsed  hy  the  defendant  for  the  accommodation  of  one  of  the  prior  «. 

parties  to  it,  in  which  case  the  defendant  would  be  entitled  to  notice  of  Flowbb. 
dishonour  (1). 

Assumpsit  on  a  promissory  note,  by  indorsee  against  indorser. 
The  declaration  stated,  that  one  Q.  Jaj&ey  and  B.  Eear,  on  &c., 
made  their  promissory  note,  and  thereby  jointly  and  severally 
promised  to  pay  to  Messrs.  Becke  and  Flower,  or  order,  190Z.  by 
instalments,  (setting  out  the  times  of  their  payment) ;  that  Becke 
and  Flower  indorsed  the  note  *to  the  defendant,  who  indorsed  it  to  [  •744  ] 
the  plaintiff ;  that  6.  Jaffrey  and  Eear  did  not  pay  the  fifth  instal- 
ment, although  the  note  was  duly  presented  for  payment;  that 
neither  at  the  time  when  the  note  was  made  nor  at  any  time  after- 
wards, and  before  the  instalments  became  due,  nor  when  they  became 
due,  and  when  the  note  was  so  presented  for  payment;  had  JalSfrey 
or  Eear,  or  Becke  and  Flower,  at  the  said  several  times,  or  either  of 
them,  or  during  any  part  of  the  time  aforesaid,  in  their  hands  any 
effects  of  the  defendant,  nor  was  there  any  consideration  or  value 
for  the  making  of  the  said  note,  or  of  the  payment  thereof,  or  for 
the  indorsement  of  the  note  by  Becke  and  Flower  to  the  defendant, 
nor  hath  the  defendant  sustained  any  damage  by  reason  of  his  not 
having  had  notice  of  the  non-payment  of  the  fifth  instalment. 

Special  demurrer,  assigning  for  causes,  that  the  indorser  of  a 
promissory  note,  who  is  not  the  payee,  being  entitled  to  notice  of 
non-payment,  the  declaration  ought  to  have  averred  that  due  notice 
was  given  to  the  defendant,  and  that  the  excuse  contained  in  the 
declaration  for  not  giving  such  notice  is  bad  ;  first,  for  omitting  to 
show  that  no  effects  of  the  defendant  came  into  the  hands  of  the 
maker  of  the  note  after  the  default  by  him  in  payment  of  the  fifth 
instalment;  and,  secondly,  for  not  showing  that  the  defendant 
indorsed  for  value,  and  did  not  merely  lend  his  name  to  give  credit 
to  the  bill.     Joinder  in  demurrer. 

Kime,  in  support  of  the  demurrer : 

The  defendant  was  entitled  to  notice  of  the  dishonour  of  the  note. 
The  rule  laid  down  in  Bicker  dike  v.  BoUman  (2),  that  the  drawer  of 
an  accommodation  bill  is  not  entitled  to  notice  of  its  non-payment 
if  he  had  not  effects  in  the  drawee's  hands,  is  bottomed  on  the  fraud 
committed  ab  initio  by  the  drawer,  in  ^drawing  a  bill  knowing  that       [  *745  ] 

(1)  See  Turner  v.  Sam$on,  2  Q.  B.  D.      Vict.  c.  61),  s.  50 J.  O.  P. 

23,  46  L.  J.  Q.  B.   167 ;  and  cf.  the  (2)  1  B.  B.  242  (1  T.  B.  405). 

Bills  of  Exchange  Act,  1882  (45  &  46 

45—2 
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CABTnt      it  would  not  be  paid,  and  fails  in  application  to  subsequent  parties 
Flowmi      to  a  bill. 

(Parke,  B.  :  Tbe  defendant  is  primd  facie  entitled  to  notice  of 
dishonour.  That  notice  is  not  averred  in  the  declaration;  then 
does  it  show  that  the  plaintiff  could  not  have  sued  any  prior  parties 
to  the  bill?) 

No. 

Needham,  contra  : 
The  declaration  having  averred  that  the  defendant  had  sustained 
no  damage  from  want  of  notice  of  dishonour,  Fitzgerald  v.  WiUiamt{i) 
shows  that  the  defendant  was  bound  to  show  that  he  had,  e.g,,  by 
losing  his  remedy  over  against  other  parties. 

(Pareb,  B.  :  There  the  plaintiff  averred  that  the  defendant  had 
no  funds  in  the  acceptor's  hands,  and  had  not  sustained  damage  by 
want  of  notice  of  dishonour.  The  defendant  pleaded  that  he  had 
sustained  damage,  and  then  averred  immaterial  matter,  viz.  that 
the  acceptor  had  promised  him  to  provide  for  the  bill  at  maturity. 
The  only  question  was,  which  party  was  bound  to  show  that  the 
defendant  had  sustained  damage ;  and  it  was  held  that  the  defendant 
was  so  bound. 

Platt,  B.  :  Had  the  defendant  indorsed  the  note  for  the  accom- 
modation of  Becke  and  Flower,  he  might  have  sued  them,  and 
would  have  been  entitled  to  notice  of  dishonour,  unless  they  had 
no  effects  in  the  hands  of  the  defendant.  The  averment  that  tbe 
defendant  had  sustained  no  damage  from  want  of  notice,  is  too 
general,  for  want  of  showing  how  it  was  that  he  had  sustained  no 
damage.) 

Had  the  defendant  indorsed  the  note  for  acconmiodation  of  Becke 
and  Flower,  he  must  have  known  that  fact,  and  should  have 
pleaded  it. 

(Pabee,  B.  :  In  order  to  make  out  an  excuse  for  not  giving  notice 

of  dishonour  to  the  defendant,  it  was  for  the  plaintiff  to  stop  oat 

all  right  of  action  by  himself  against  the  makers  and  previooB 

indorsers,  Becke  and  Flower.    Now  if  the  makers  had  had  effects 

[  *746  ]       of  Becke  and  Flower  in  their  possession,  *they  might  have  recovered 

(1)  6  Bing.  N.  C.  69. 
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over  against  the  makers,  and  would  therefore  be  entitled  to  notice  Gaetbr 
of  dishonour  by  them.  That  case  is  not  excluded  in  the  declaration  flowbr. 
by  averments.  Could  the  plaintiff  have  shown  that  the  note  was 
made  by  the  makers,  and  indorsed  by  Becke  and  Flower,  for  the 
accommodation  of  the  defendant,  the  defendant  must  have  provided 
for  it  when  due,  and  would  not  have  been  entitled  to  notice.  But 
he  might  have  indorsed  it  for  the  accommodation  of  Becke  and 
Flower,  in  which  case  he  would  have  been  so  entitled,  and  you  have 
not  stopped  out  that  contingency.  It  comes  to  this,  that  if  the 
plaintiff  as  indorsee  does  not  give  notice  of  dishonour  to  the  makers 
or  indorsers,  he  must  take  the  consequences,  unless  he  states  in  his 
declaration  every  circumstance  to  dispense  with  the  necessity  of 
such  notice.    That  is  not  done  here.) 

The  plaintiff  has  denied  all  that  lay  in  his  knowledge,  and  that 
made  it  incumbent  on  the  defendant  to  show  that  he  had  sustained 
damage.  The  facts,  whether  the  makers  had  or  had  not  effects  in 
the  hands  of  the  indorsers,  were  not  within  the  plaintiff's  know- 
ledge. KemUe  v.  MUls  (i)  shows  that  this  declaration  would  have 
been  good  on  general  demurrer,  for  that  prinul  facie  want  of  notice 
of  dishonour  of  a  cheque  on  a  banker  is  sufficiently  excused  by 
alleging  that  the  banker  had  no  effects  of  the  drawer,  and  had 
received  no  consideration  for  payment  of  the  cheque,  and  that  the 
defendant  had  sustained  no  damage  by  reason  of  his  having  no 
notice  of  dishonour. 

(Pabke,  B.  :  That  was  a  case  between  the  original  parties,  payee 
and  drawer. 

Platt,  B.  :  Had  the  action  been  against  Becke  and  Flower,  the 
allegation  might  have  sufficed,  but  in  this  action  by  a  second 
indorsee  he  must  go  further,  and  show  that  the  makers  had  no 
effects  of  Becke  and  Flower  in  their  hands  at  the  time  of  making 
the  bill,  or  when  it  became  due.) 

The  whole  question  is,  whether  the   defendant   has  or  has  not 
sustained  ^substantial  damage.     (He  also  referred  to  De  Berdt  v.       [  *747  1 
Atkinson  (2),  Carney  v.  Mendez  da  Costa  (3),  Wabvyn  v.  St.  Quentin  (4), 
Sisson  V.  ThonUinson  (6),  and  Tindal  v.  Brown  (a).) 

(1)  1  Man.  &  G.  767.  (4)  1  Bos.  &  P.  652. 

(2)  2  H.  Bl.  dae.  As  to  this  case,  (5)  Selw.  N.  P.  10th  ed.  337.  See 
see  4  Taunt.  763,  per  Chambkb,  J.  Broiai  v.  Maffty,  16  East,  216. 

(3)  1  Esp.  302.  (6)  1  B.  E.  171  (1  T.  B.  167). 
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Cabtsb  Kime,  in  reply : 

Flowib.  The  general  allegation  that  the  defendant  has  sastained  no 
'  damage  from  want  of  notice  is  not  demurred  to,  for,  like  the  state- 
ment of  alia  enormia,  it  is  quite  immaterial,  and  taken  alone  it 
could  not  excuse  the  want  of  giving  notice.  The  question  in  FiU- 
gerald  v.  WiUiams  (i)  was,  on  whom  was  the  onus  of  proof.  In 
KembU  v.  MiUs  (2)  there  was  no  special  demurrer.  This  declaratioa 
does  not  show  a  prima  facie  case.  In  De  Berdt  v.  Atkinson  the 
defendant  was  payee  of  a  promissory  note,  and  so  in  the  same 
situation  as  the  drawer  of  a  bill.  Here  he  is  a  simple  indorser. 
.    That  case  has  been  shaken  in  Leach  v.  Hewitt  (8). 

(Parkb,  B.  :  Hewitt  there  lent  his  name  in  fact,  and  would  have 
had  a  remedy  against  Cattle.) 

In  Comey  v.  Mendez  da  Costa  fraud  prevented  the  want  of  notice 
from  operating.  In  OoodaU  v.  DoUey  (4)  Bullbb,  J.,  recc^^nises 
Bickerdike  v.  BoUman  (6),  saying  that,  had  the  action  been  against 
the  drawer,  he  would  have  been  willing  to  let  in  the  affidavit  to 
show  that  the  drawer  had  no  effects  in  the  hands  of  the  drawee. 

(Pabkb,  B.  :  It  was  no  excuse  for  not  giving  notice  of  dishonour 
to  the  defendant,  being  the  indorser,  that  the  makers  had  no  effects 
of  Becke  and  Flower  in  their  hands;  see  Wilkes  v.  Ja^ks  (6).) 

Cnr.  adv.  rult. 
[  748  ]  The  judgment  of  the  Court  was  now  delivered  by 

Pabkb,  B.  : 

This  case  was  argued  before  my  brother  Piatt  and  myself,  on  the 
last  day  of  the  sittings  after  Term.  The  question  was,  whether  the 
allegation  of  the  reason  for  not  giving  notice  to  the  last  indorser 
of  a  note,  of  the  dishonour  by  the  maker,  was  sufficient  on  special 
demurrer.  (The  learned  Baron  read  the  pleadings.)  By  the  law 
of  England,  differing  from  the  old  law  of  France,  it  was  necessary 
to  give  notice  of  dishonour  to  other  parties  on  the  non-acceptance 
of  a  bill,  or  non-payment  of  a  bill  or  note,  by  the  drawee  or  maker. 
The  case  of  Bickerdike  v.  Bollman  (s)  made  the  first  exception,  which 

(1)  6  Bing.  N.  C.  69.  (4)  1  E.  E.  372  (1  T.  B.  712.  714). 

(2)  1  Man.  &  O.  757.  (5)  1  E.  B.  242  (1  T.  B.  405). 

(3)  14  E.  E.  652  (4  Taunt.  731).  (6)  Peake's  N.  P.  CaaeB.  202,  ct^. 
"Holders,"    in    the   marginal    note.  Lord  KEinroN. 

ehould  be  <*  makere." 
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has  given  rise  to  many  questions  since.  The  decision  has  been  cartbb 
often  reluctantly  acquiesced  in,  and  we  cannot  help  concurring  in  flowbb. 
the  opinion  of  Lord  Tbnterdbn,  in  Cory  v.  Scott  (i),  who  said  he 
always  regretted  it,  because  it  introduced  nice  distinctions  into 
the  law,  instead  of  adhering  to  a  plain  and  intelligible  rule.  We 
are,  however,  bound  by  it  and  the  subsequent  cases  in  which 
exceptions  have  been  established,  but  we  ought  not  to  go  beyond 
them  ;  and  the  question  is,  what  is  now  the  legal  description  of  the 
exception,  and  whether  it  is  sufficiently  alleged  in  this  declaration. 
In  the  case  of  Bickerdike  v.  BoUman  the  excuse  was  matter  of 
evidence ;  it  was  not  necessary  to  state  it  on  the  record,  as  the 
question  did  not  arise  in  the  action  on  the  bill.  If  it  had,  perhaps 
the  necessity  for  an  accurate  averment  on  the  record  might  have 
induced  a  further  consideration  of  the  point.  In  some  subsequent 
cases,  the  declaration  has  been  in  the  usual  form,  averring  notice, 
apparently  in  Walwyn  v.  St.  Quentin  (2),  in  Brown  v.  Mafey  (3), 
Claridge  v.  Dalton  (4),  *Lafitte  v.  Slatter  (5),  and  Thackray  v.  [  *749  ] 
Blackett  {6)y  certainly  in  Coi-y  v.  Scott;  and  an  opinion  was 
intimated,  that  knowledge  that  the  bill  would  be  dishonoured  is 
equivalent  to,  or  evidence  in  support  of,  the  averment  of  notice ; 
per  HoLBOYD,  J.,  in  Cory  v.  Scott.  The  meaning  of  the  word 
**  notice,**  however,  has  been  now  so  well  settled.  Burgh  v.  Legge  (7), 
and  it  is  so  fully  established  that  it  means  more  than  ''  knowledge," 
and  includes  an  intimation  from  the  party  of  the  fact  of  dishonour, 
and  that  the  defendant  is  looked  to  for  payment,  that  it  must,  we 
think,  be  now  considered  as  clear,  that,  if  no  notice  has  been  given 
at  any  time,  the  excuse  ought  to  be  set  out  on  the  record  ;  if  it  has 
been  given,  but  at  a  time  which  would  be  too  late  in  usual  course, 
the  matter  of  excuse  might  probably  be  used  to  show  that  it  was, 
under  the  circumstances,  in  reasonable  time  ;  but  if  never  given  at 
all,  the  record  must  state  a  sufficient  excuse.  Accordingly,  in  several 
cases  the  excuse  has  been  stated.  In  Legge  v.  Thoiye  (8),  an  action 
against  the  drawer  of  a  bill,  it  was  averred,  that  at  the  time  of 
making  the  bill,  and  from  thence  until  and  at  the  time  of  presenting 
for  acceptance,  the  drawee  had  not  in  his  hands  any  effects  of  the 
defendant's,  nor  had  he  received  any  consideration  from  the  defen- 
dant for  the  acceptance  or  payment  of  the  bill,  nor  had  the  plaintiff 

(1)  3  B.  &  Aid.  622.  (5)  31  R.  R  510  (6  Bing.  623). 

(2)  1  Bos.  &  P.  652.  (6)  13  R.  R.  783  (3  Camp.  164  j. 

(3)  15  East,  216.  (7)  52  R.  R  788  (5  M.  &  W.  418). 

(4)  16  R.  R.  440  (4  M.  A  S.  226).  (8)  2  East,  171. 
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Cabtbr      sustained  any  damage  by  not  having  notice  of  the  non-acceptanee 

Flower,  or  non-payment.  If  the  allegation  of  excuse  for  not  giving  notiee 
had  been  simply  that  the  defendant  had  sustained  no  damage  by 
want  of  notice,  it  would  have  been  clearly  bad.  In  Fitzgerald  ?. 
Williams  (i)  the  form  was  somewhat  varied ;  besides  the  allegation 
of  want  of  effects,  it  stated  that  the  defendant  had  no  reasonable 
ground  for  expecting  that  he  had  or  would  have  any  effects  in  the 

[  '750  ]  hands  of  the  drawee,  or  that  *the  drawee  would  accept  the  bill,  or 
pay  or  discharge  any  part  of  the  amount  of  the  bill,  or  be  provided 
with  funds  wherewith  he  ought  to  pay  the  bill  or  any  part  thereof, 
nor  had  the  defendant  sustained  any  damage  by  reason  of  his  not 
having  had  notice  of  the  non-payment  of  the  bill.  There  was  a 
plea,  stating  that  the  defendant  had  sustained  damage,  and  stating 
its  nature,  viz.  that  the  drawee  had  undertaken  to  provide  for  the 
bill  and  issue  thereon.  All  that  the  Court  decided  was,  that,  the 
defendant  not  having  proved  his  plea,  the  plaintiff  *s  verdict  shonld 
not  be  disturbed ;  but  Lord  Chief  Justice  Tindal  intimated,  and 
we  think  correctly,  that  it  would  have  been  sufficient  if  the  plaintiff 
had  stopped  with  the  avei-ment  of  want  of  effects ;  and  the  allega- 
tion, that  no  damage  was  sustained,  seems  to  have  been  treated  by 
the  Court  as  immaterial :  and  in  the  subsequent  case  of  KenMe  v. 
Mills  (2),  where  there  was  a  count  on  a  cheque,  with  a  less  foil 
excuse  for  the  want  of  notice,  stating  the  want  of  effects,  that  the 
drawers  had  not  received  any  consideration  for  the  payment  of  the 
cheque,  nor  that  the  defendant  received  any  damage  by  reason  of 
the  want  of  notice  of  non-payment ;  the  defendant  having  demurred 
generally,  the  Court  of  Common  Pleas  held  the  allegation  sufficient 
on  general  demurrer.  We  do  not  conceive  that  the  Court  attributed 
any  weight,  in  giving  their  judgment,  to  the  averment  that  the 
defendant  had  sustained  no  damage.  The  Lord  Chief  Justicb  and 
Mr.  Justice  Maule  expressly  excluded  that  consideration,  and  rested 
on  the  broad  ground  that  the  averment  of  want  of  assets -was 
sufficient.  In  an  action  against  the  drawer  of  a  bill,  this  form, 
therefore,  must  be  deemed  sufficient,  at  least  on  general  demurrer. 
Every  bill,  pnind  facie,  must  be  taken  to  have  been  drawn  for  valae 
received ;  that  is,  on  a  person  who  was  to  accept  and  pay  by  reason 
of  having  value ;  and  if  the  drawer  draws  on  one  who  is  not  his 

[  •761  ]  debtor,  nor  has  received  any  *value  for  the  bill,  he  must  be  con- 
sidered, at  least  pi-hnd  facie  (so  says  Bayley,  J.,  in  Cory  v.  Scott), 
to  request  him  to  accept  and  pay  on  account  of  the  drawer ;  or  in 
(1)  6  Bing.  N.  C.  69.  (2)  1  Man.  &  G.  767. 
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other  words,  for  his  accommodation ;  and  if  he  does  not  provide  Oabtbb 
funds  in  time,  he  necessarily  knows  that  the  bill  woald  not  be  paid  plowbb. 
at  maturity.  He  is  the  person  who  himself  ought  to  pay  the  bill, 
and  consequently  j>nma/aci€  cannot  be  entitled  to  notice.  But  the 
case  of  an  indorser  of  a  bill  of  exchange  stands  on  a  different  footing 
from  that  of  a  drawer.  He  is  in  the  nature  of  a  surety  or  guarantor 
of  its  payment  on  due  presentment,  and  is  presumed  to  know 
nothing  about  the  arrangement  between  the  drawee  and  drawer : 
Story  on  Bills,  p.  814.  He  is  privid  facie  entitled  to  notice.  It  is 
not  enough  to  exempt  him,  that  the  bill  is  drawn  without  value, 
and  that  the  drawer  has  no  effects  in  the  hands  of  the  drawee : 
Wilkes  V.  Jacks  (i).  If  he  indorses  to  the  holder  without  value  or 
effects  in  the  hands  of  prior  parties,  non  constat  that  he  is  not 
entitled  to  notice  ;  for  he  may  have  indorsed  for  the  accommodation 
of  others,  in  which  case  it  is  now  clearly  established  by  Norton  v. 
Pickering  (2),  that  he  has  a  right  to  notice,  because  on  payment  he 
may  recover  over  against  those  persons.  It  does  not  appear  to  us, 
therefore,  to  be  enough  to  dispense  with  notice,  or  even  primd  facie, 
against  an  indorser,  simply  to  state  that  he  had  indorsed  without 
value,  or  had  no  effects  in  the  hands  of  the  prior  parties.  And  the 
allegation,  that  no  damage  was  sustained  by  him  by  want  of  notice, 
is  clearly  insufficient.  If  this  proposition  be  true  of  the  indorser 
of  a  bill,  it  is  equally  true  of  the  indorser  of  a  note.  The  cases  in 
which  the  indorser  has  been  held  liable  without  notice,  have  had 
some  other  material  circumstance ;  as,  for  instance,  that  he  had 
funds  put  into  his  hands  by  the  drawer,  out  of  which  he  was  to  pay 
the  bill  or  note:  Coimey  v.  Mendez  da  Costa  (3).  We  think,  there- 
fore, that  the  ^averments  in  this  declaration  are  insufficient  on  this  [  *762  ] 
special  demurrer.  It  is  consistent  with  every  one  of  those  aver- 
ments, that  the  note  may  have  been  indorsed  by  the  defendant  for 
the  accommodation  of  one  of  the  prior  parties, — some  third  person ; 
and  in  that  case  the  defendant  was  entitled  to  notice,  and  this  is 
one  of  the  causes  of  demurrer  specially  stated.  Our  judgment 
is  therefore  for  the  defendant.  The  plaintiff  may,  however,  amend 
on  the  usual  terms. 

Leave  to  plaintiff  to  amend,  otherwise 

Judgment  for  the  defendant 

(1)  Peake's  N.  P.  C.  202.  (3)  1  Esp.  302. 

(2)  8  B.  &  C.  610. 
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DoKd.        Thomas;  4th,  by  William  Hugh  Thomas;  5th,  by  Hugh  Thomfts; 
r,  6th,  by  Margaret  Anne  Thomas.     There  were  also  demises  by  the 

BoBBRTs.      gj^mg  parties,  dated  the  8th  January,  1847. 

At  the  trial,  before  Coltman,  J.,  at  the  last  Carnarvon  Assizes,  it 
appeared  that  the  ejectment  was  brought  to  recover  possession  of  a 
farm  called  Tyddyn  Agnes,  of  which  one  Hugh  Thomas  being  seised 
in  fee,  by  his  will,  bearing  date  the  8th  April,  1819,  devised  the 
same  to  his  son  William  Thomas  for  life,  with  remainder  to  trustee 
to  preserve  contingent  remainders,  with  remainder  to  the  issue  of 
his  said  son  William  Thomas  as  tenants  in  common  in  fee,  with 
remainders  over  in  default  of  issue.  On  the  15th  April,  1845, 
William  Thomas,  the  tenant  for  life,  died,  having  by  his  will 
appointed  the  lessors  of  the  plaintiff,  Hugh  Thomas  and  Thomae 
Williams,  his  executors.  The  other  lessors  of  the  plaintiff  were  the 
[  *779  ]  children  of  William  *Thomas,  the  eldest  of  whom  was  only  fifteen 
years  of  age.  After  the  death  of  William  Thomas,  the  lessors  of 
the  plaintiff,  Hugh  Thomas  and  Thomas  Williams,  managed  the 
estate  for  the  infant  children  of  William  Thomas,  and,  in  the  yeais 
1845  and  1846,  received  rent  from  the  defendant,  who  appeared  to 
have  been  in  possession  prior  to  the  death  of  William  Thomas.  On 
those  occasions  they  gave  the  defendant  receipts,  which  stated  the 
rent  to  be  received  by  them  as  executors  of  William  Thomas.  Wh^ 
the  last  rent  was  paid,  Hugh  Thomas  (the  executor)  told  the 
defendant,  in  the  presence  of  the  widow  and  two  of  the  children  of 
William  Thomas,  that  notice  to  quit  would  be  given  unless  the 
defendant  consented  to  pay  an  additional  rent  of  6Z.  a  year,  to  whieb 
he  assented.  This  ejectment  was  brought  without  any  previous 
notice  to  quit,  or  demand  of  possession.  The  learned  Judge  told 
the  jury,  that  unless  there  was  an  agreement  by  the  children,  or  by 
some  person  authorised  by  them,  that  the  defendant  should  continue 
i  n  possession  as  tenant,  the  plaintiff  was  entitled  to  recover ;  and 
he  left  it  to  them  to  say  whether,  when  Hugh  Thomas  received  the 
rent,  he  acted  as  agent  for  the  children.  The  jury  found,  that 
*'  Hugh  Thomas  acted  merely  as  executor,  not  as  authorised  agent 
for  the  children,  but  as  next  friend,  and  without  any  authority  to 
act ;"  and  the  verdict  was  accordingly  entered  for  the  plaintiff  on 
the  demises  by  the  children. 

Toxcmend  now  moved  for  a  rule  nut  to  set  aside  the  verdict, 
and  for  a  new  trial,  on  the  ground  of  misdirection  : 

The  defendant  was  entitled  to  notice  to  quit.     The  fact  of  bis 
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having  been  allowed  to  remain  in  possession  for  nearly  two  years       Doe  d. 
after  the  death  of  the  tenant  for  life  raises  a  strong  presamption  ^. 

that  a  tenancy  was  created.      [He  cited  Doe  d.  Oates  v.  Somei-viUe  (i)  Roberts. 
and  Roe  d.  Jordan  v.  Ward  (2).] 

(Parke,  B.  :  This  case  is  different.  A  next  friend  cannot  bind  an  [  780  ] 
infant,  because  an  infant  cannot  appoint  an  agent.  If  an  infant 
makes  a  feoffment  by  letter  of  attorney,  nil  aperatur ;  otherwise,  if 
he  make  the  feoffment  in  person.  The  tenancy  from  year  to  year, 
which  was  created  daring  the  life  of  William  Thomas,  ceased  at  his 
death,  and  the  defendant  then  became  tenant  by  sufferance  only. 
Those  entitled  in  remainder  might  have  ejected  him  immediately, 
unless  they  had  done  some  act  by  which  they  made  him  tenant 
from  year  to  year.) 

In  the  case  of  Maddan  d.  Baker  v.  White  (s),  it  was  held,  that  where 
an  infant  becomes  entitled  to  the  reversion  of  an  estate  leased  from 
year  to  year,  he  cannot  eject  the  tenant  without  giving  the  same 
notice  as  the  original  lessor  must  have  given. 

(PoUiOOK,  C.  B. :  In  that  case  the  tenancy  from  year  to  year  was 
good  against  the  infant.) 

Here  a  tenancy  has  been  created,  either  by  *the  children,  or  by       [  *78i  ] 
Hugh  Thomas  acting  as  their  agent. 

(Pabee,  B.  :  That  is  the  fallacy  of  your  argument.  An  agree- 
ment by  an  agent  cannot  bind  an  infant.  If  an  infant  appoints  a 
person  to  make  a  lease,  it  does  not  bind  the  infant,  neither  does  his 
ratification  bind  him.  There  is  no  doubt  about  the  law  :  the  lease 
of  an  infant,  to  be  good,  must  be  his  own  personal  act.) 

Per  Curiam  (4) : 

Rvle  refused. 

(1)  6  B.  &  C.  126.  (4)  Pollock,  C.  B.,   Parke,  B., 

(2)  1  H.  Bl.  96.  EoLFB,  B.,  and  Platt,  B. 

(3)  1  E.  E.  453  (2  T.  E.  159). 
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i«47.  MEEEDITH  v.  HOLMAN  (I). 

AprOlH.  ^  jg  Meeson  &  Welsby,  798—804 ;  S.  C.  16  L.  J.  Ex.  126.) 

[  798  ]  g^^  1  &  2  Will.  IV.  c.  Ixxvi.  8.  54,  directs  carmen  of  waggons,  &c,  in 

which  coaLa  are  carried  in  sacks  for  delivery  to  purchasers  in  London,  Ac, 
to  weigh,  if  required,  each  sack  **  with  the  coals  therein,  and  afterwards  to 
weigh  in  like  manner  each  sack  without  any  coals  therein :  '*  Held,  that  to 
weigh  each  sack  of  coals  in  one  scale  against  weights  in  the  other  aak 
equal  to  the  proper  weight  of  a  sack  of  coals,  together  with  an  empty  ack, 
is  not  a  legal  weighing  within  the  Act. 

The  same  Act  (s.  47)  required  a  seller's  ticket  to  be  deliTered  to  the  pur- 
chaser of  coals,  imposing  a  penalty  of  not  exceeding  20/.  on  ne^ect,  and 
(s.  77)  enacted,  that  all  penalties  not  exceeding  2ol.  should  be  levied  and 
reooyered  before  any  justice  or  justices  of  the  peace.  Stat.  1  &  2  Yict  c  d 
repealed  so  much  of  the  Act  of  1  &  2  Will.  lY.  as  related  to  the  deHv^  of 
a  seUer*s  ticket,  and  proceeded  by  a  new  enactment  (s.  3)  to  require  a  oertain 
form  of  a  seller's  ticket  to  be  delivered,  under  a  penalty  not  exceeding 
20/.,  but  did  not  subjoin  any  provision  for  recovering  the  penalty  b^  acr 
individual :  Held,  that  no  action  could  be  maintained  for  this  penalty  bj 
the  buyer  of  coals,  where  no  seller's  ticket  was  delivered. 

Debt  on  1  &  2  Will.  IV.  c.  Ixxvi.  (local),  for  penalties.  The 
declaration  stated,  that,  after  the  passing  of  1  &  2  Will.  R 
[  *799  ]  c.  Ixxvi.  (2),  and  within  three  calendar  months  ^before  the  com- 
mencement of  the  suit,  to  wit,  on  &c.,  the  plaintiff  ordered  and 
purchased  of  the  defendant,  and  the  defendant  then  agreed  to  sell 
to  the  plaintiff,  a  certain  quantity  of  coals,  to  wit,  four  tons  of 

(1)  Approved  in  Smith  v.  Wood  chasers  of  the  said  coals,  or  his,  her, 
(1889)  23  Q.  B.  D.  380,  24  Q.  B.  Div.  or  their  servant  or  servants,  or  other 
23,  59  L.  J.  Q.  B.  5. — J.  G.  P.  person  or  persons  acting  on  the  bebdf 

(2)  By  1  &  2  Will.  lY.  c.  Ixxvi.  s.  48,  of  such  purchaser  or  purchasers,  with 
all  coals  not  delivered  in  bulk  are  to  the  coals  therein,  and  afterwards  to 
be  delivered  in  sacks,  each  containing  weigh  in  like  manner  such  sack 
either  112  lbs.  or  224  lbs.    By  sect.  52,  without  any  coals  therein." 

the  carman  is  compelled  to  carry  a  By  sect   47,   a  seller's   ticket  vas 

weighing-machine  in  the  cart  &c.     By  required  to  be  sent  with  certain  quan- 

sect.  54,  *'  the  carman  or  driver  of  any  tities  of  coals,  and  to  be  delivered  to 

cart,  waggon,   or    other    carriage  in  the  purchaser  &c.,  imposing  a  penalty 

which  coals  shall  be  carried  in  sacks,  upon  neglect  not  exceeding  20?.    (But 

for  delivery  to  the  purchaser  or  pur-  see  new  provision,   infra,)     Sect.  77 

chasers  thereof  from  any  ship,  lighter,  enacts,  *'  that  ail  fines,   penalties,  or 

barge,  or  other   craft,  or  from   any  forfeitures  by  this  Act,  or  by  virtue  of 

wharf,    warehouse,     or    other   place  the  powers  and    authorities  thereof, 

within  the  cities  of  London  and  West-  imposed  (the  manner  of  levying  and 

minster,    or   within    the    distance   of  recovering    whereof    is    not   hereby 

twenty-five  miles  from  the  Post  Office  otherwise  directed),  not  exceeding  23/.. 

aforesaid,    shall    and    he    is    hereby  shall  be  sued  for  within  one  calendar 

directed  to  weigh,  if  he  shall  be  re-  month  after  the  offence  or  offences 

quired  so  to  do,  any  one  or  more  of  committed ;  and  all  such  fines,  penal- 

the  sacks  contained  in  any  such  cart,  ties,  &c.,  shall  be  levied  and  recovered 

w^gon,  or  other  carriage  which  may  before  any  justice  or  jiistices  of  the 

be  chosen  by  the  purchaser  or  pur-  peace  "&c. 
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coals ;  and  thereupon  afterwards,  and  within  three  calendar  months  Mbrbdith 
next  before  the  commencement  of  this  suit,  the  defendant,  under  holmah. 
and  in  pursuance  of  the  said  order  and  purchase  of  the  plaintiff,  and 
agreement  to  sell  of  the  defendant,  and  as  the  seller  of  the  said 
coals,  sent  to  the  plaintiff,  from  a  certain  wharf  and  place  within 
the  distance  of  twenty-five  miles  from  the  General  Post  Office  in 
the  city  of  London,  divers,  to  wit,  forty  sacks  of  coal  for  delivery 
thereof  to  the  plaintiff  as  the  purchaser  thereof,  with  a  paper  or 
ticket  addressed  to  the  plaintiff,  and  purporting  to  give  him  notice 
that  he  was  *to  receive  therewith  four  tons  of  coals  in  forty  sacks,  [  *800  ] 
containing  224  lbs.  of  coal  in  each  sack,  and  signed  by  the  defen- 
dant as  seller  of  the  said  coals,  and  the  said  coals  were  then  caused 
to  be  carried  by  the  defendant,  as  the  seller  thereof,  from  the  said 
wharf  or  place,  in  the  said  sacks,  in  a  certain  waggon,  with  a  certain 
weighing-machine,  as  required  by  the  statute  in  such  case  made, 
under  the  care,  government,  and  direction  of  a  certain  carman, 
named  &c.,  to  the  plaintiff  as  the  purchaser  thereof,  and  the  same 
were  then  so  sent  and  caused  to  be  carried  as  aforesaid,  as  and  for 
the  said  four  tons  of  coal  so  ordered  and  purchased  by  the  plaintiff 
of  the  defendant,  and  agreed  to  be  sold  by  the  defendant  to  the 
plaintiff,  and  each  of  the  said  forty  sacks  were  so  sent  and  caused 
to  be  carried  as  and  for  a  sack  containing  224  lbs.  of  coal ;  and 
thereupon  then,  and  within  three  calendar  months  next  before  the 
commencement  of  this  suit,  the  plaintiff,  so  being  and  as  such  pur- 
chaser, required  the  said  carman  to  weigh  one  of  the  said  sacks 
tsontained  in  the  said  waggon  with  the  coals  therein,  which  the  said 
carman  then  did,  and  the  plaintiff  then  found  the  coals  therein  to 
be  deficient  in  weight,  to  wit,  of  less  weight  than  224  lbs. ;  and  the 
plaintiff  then  signified  to  the  said  carman  his  desire  to  have  all  the 
coals  in  the  said  waggon  weighed  in  the  presence  of  a  constable, 
police-officer,  or  other  indifferent  and  credible  person ;  and  the 
plaintiff  then  procured  the  attendance  of  an  indifferent  and  credible 
person,  that  is  to  say,  B.  B.,  to  be  present  at  the  weighing  of  the 
said  coals ;  and  the  said  B.  B.,  so  being  and  as  such  indifferent  and 
credible  person,  was  present  at  the  weighing  of  the  said  coals ;  and 
divers,  to  wit,  thirty-two  of  the  said  sacks,  both  with  and  without 
the  coals  therein,  were  then  weighed  by  the  said  carman  with  the 
said  machine  in  the  presence  of  the  plaintiff,  so  being  and  as  the 
purchaser  of  the  said  coals,  and  of  the  said  B.  B.,  so  being  and  as 
such  indifferent  and  credible  person ;  and  upon  the  said  weighing, 
divers,  to  wit,  thirty-two  of  the  said  sacks,  "^did  not  contain  224  lbs.      [  *80i  ] 
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Xbbkdith    net  of  coal  each,  bat  on  the  contrary  thereof,  each  of  the  said 
HoLMAH.     thirty-two  sacks  contained  less  than  224  lbs.  net  of  coals,  to  wit,  Jcc, 
and  no  more. 

Second  count.  And  whereas  also,  after  sixty  days  after  the  pass- 
ing of  the  1  &  2  Vict.  c.  ci.  (i),  and  within  three  calendar  months 
before  the  commencement  of  this  suit,  to  wit,  on  <&c.,  the  plaintiff 
bought  of  the  defendant,  and  the  defendant  then  sold  to  the  plaintiff, 
a  large  quantity  of  coals,  exceeding  560  lbs.,  to  wit,  four  tons ;  and 
[  *802  ]  whereas  the  ^defendant  afterwards,  and  after  the  said  sixty  days, 
and  within  the  said  three  calendar  months,  to  wit,  on  &c.,  as  saeh 
seller,  delivered  to  the  plaintiff,  so  being  and  as  the  purchaser 
thereof,  the  last-mentioned  quantity  of  coals  so  exceeding  560  lbs. 
of  coal  by  a  certain  waggon,  at  a  certain  place  within  the  distance 
of  twenty-five  miles  from  the  General  Post  Office,  in  the  city  of 
London,  and  then  and  there  unloaded  the  last-mentioned  coals  for 
the  plaintiff  into  and  at  the  messuage  and  cellar  of  the  plaintiff ;  but 
the  defendant,  so  being  and  as  such  seller,  did  not  immediately  on 
the  arrival  of  the  said  cart  in  which  the  last-mentioned  coals  w^e 
so  sent  as  last  aforesaid,  and  before  any  of  such  coals  were  unloaded, 
or  at  any  time  before  or  since,  deliver  or  cause  to  be  delivered  to  the 

(1)  8tat  1  &  2  Will.  lY.  c.  Ixxvi.  is  ticket  as  aforesaid  to  the  purchaser 

continued  by  1  &  2  Yict.  c.  ci.  except  or  purchasers  of  such  coals,  or  to  his. 

so  far  as  it  is  altered  by  that  Act  her,  or  their  agent  or  agents,  servant 

Sect.  2  of  1  &  2  Yict.  repeals  so  or  servants,  before  any  part  of  each 

much  of  1  &  2  Will.  lY.  as  relates  to  coals  is  unloaded,  every  such  seller 

the  sending  and  delivery  of  the  seller's  shall  for  every  such  offence  forfeit  and 

ticket ;    and  by  sect.  3  enacts,  that,  pay  any  sum  not  exceeding  20/.,  and, 

with  any  quantity  of  coals  exceeding  in  case  the  carman,  driver  of,  or  other 

660  lbs.,  delivered  from  and  after  sixty  person    attending    any     such    cait, 

days  after  the  passing  of  this  Act,  by  waggon,  or  other  carriage  laden  with 

any  cart,  waggon,  or  other  carriage,  any  such  coals,  to  whom  any  such 

within  the  cities  of  London  and  West-  paper  or  ticket  shall  have  been  given 

minster,    or   within    the  distance  of  by,  or  by  the  orders  of,  the  seller,  in 

twenty-five  miles  from  the  Post  Office  order  to  be  delivered  to  the  purchaser, 

aforesaid,  the  seller  or  sellers  thereof  shall  (having  so  first  received  the  same 

shall  deliver,  or  cause  to  be  delivered  from    the   seller,  or  any   person  by 

to  the  purchaser  or  purchasers  thereof,  direction  of  the  seller)  refuse  or  neglect 

or  to  his  or  their  agent  or  agents,  or  to  deliver  such  paper  or  ticket  to  the 

servant  or  servants,  immediately  on  purchaser  or  purchasers  of  such  coali, 

the  arrival  of  the  cart,   waggon,  or  or  to  his,  her,  or  their  agent  or  agents, 

other  carriage  in  which  such  coals  shall  or  servant  or  servants,  before  any  part 

be  sent,   and  before  any  such  coals  of  such  coals  shall  be  unloaded,  such 

shall  be  unloaded,  a  paper  or  ticket,  carman,  driver,  or   other    person  so 

according  to  the  form  in  Schedule  A,  offending,  shall  for  every  such  offence 

to  this  Act  annexed,  and,  in  case  any  forfeit  and  pay  any  sum  not  exceeding 

such  seller  or  sellers  do  not  deliver,  or  20/. 
cause  to  be  delivered,  such  paper  or 
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plaintiff,  so  being  the  purchaser  thereof,  or  to  his  agent  or  agents,    Mbridith 
servant  or  servants,  a  paper  or  ticket,  according  to  the  form  in      holmav. 
Schedule  A.  to  the  last-mentioned  Act  of  Parliament  annexed,  but 
wholly  neglected  and  refused  so  to  do,  whereby  the  defendant  for- 
feited for  his  last-mentioned  offence  a  sum  not  exceeding  251.,  to 
wit,  20Z.,  and  thereby  &c. 

Plea,  Not  guilty  (by  statute). 

At  the  trial  before  Piatt,  B.,  at  the  sittings  for  Middlesex  in  last 
Michaelmas  Term,  it  was  proved  that  the  coals  had  been  weighed 
by  putting  each  sack,  with  the  coals  in  it,  into  one  scale  of  the 
weighing-machine,  and  two  weights,  weighing  56  lbs.  each,  and  an 
empty  sack,  in  the  other  scale.  The  jury  found,  on  the  first  count, 
that  thirty-two  sacks  were  deficient  in  weight ;  and  in  answer  to  the 
learned  Baron's  question,  fixed  the  aggregate  of  the  penalties  at 
12.  128,  On  the  second  count,  they  found  a  verdict  for  the  plaintiff, 
and  fixed  the  penalty  at  10/.  The  learned  Baron  gave  leave  to  the 
plaintiff  to  move  to  increase  the  damages,  and  to  the  defendant  to 
move  to  enter  a  verdict  for  himself  on  the  first  count,  on  the  ground 
of  the  penalties  having  been  assessed  at  a  sum  less  than  252.,  and 
*of  the  weighing  the  coal  having  been  contrary  to  the  statute.  [  •sos  ] 

A  rule  was  obtained  in  Michaelmas  Term  by  Montagu  Chambers, 
calling  on  the  plaintiff  to  show  cause  why  the  verdict  for  the  plain- 
tiff on  the  first  count  should  not  be  set  aside,  and  a  verdict  entered 
thereon  for  the  defendant,  and  why  the  judgment  for  the  plaintiff 
on  the  second  count  should  not  be  arrested  ;  and  Martin,  on  the 
part  of  the  plaintiff,  obtained  a  cross  rule  to  increase  the  damages. 

Martin  and  Oray  now  showed  cause  against  defendant's  rule  : 

They  admitted  that,  as  the  mode  of  weighing  adopted  was  not 
that  required  by  the  Act  of  1  &  2  Will.  IV.,  the  defendant  was 
entitled  to  a  verdict  on  the  first  count.  But  as  to  the  second  count, 
founded  on  1  <&  2  Vict.  c.  ci.  s.  3,  they  said  that,  as  that  Act  gave 
no  jurisdiction  to  justices,  or  limited  the  right  to  bring  actions,  as 
the  Act  of  William  had  done,  the  plaintiff  was  entitled  to  recover 
on  that  count. 

M.  Chambers,  contra: 

The  second  count  avers,  that,  by  force  of  the  statute  in  such  case 
made,  the  defendant  forfeited  for  his  last-mentioned  offence  a  sum 
not  exceeding  20Z.  Then,  if  the  first  statute  is  incorporated  in  the 
later  Act,  the  penalty  should  have  been  proceeded  for  before  a 
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Mkrkdith     justice,  under  sect.  77  of  the  statute  of  Will.  IV.      If,  on  the  other 
HoLMAH.     hand,  it  is  not  so  incorporated,  nothing  in  the  later  Act  authorises 
the  suing  for  a  penalty  by  action. 

Parke,  B.  : 

The  second  count  cannot  be  supported ;  for  the  Act  of  Victoria 
repeals  part  only  of  the  Act  of  1  &  2  Will.  IV.,  and  enacts  a  new 
provision  respecting  the  seller's  ticket,  afSxing  a  penalty  for  its 
infringement,  without  specifying  who  is  to  sue  for  that  penalty. 
[  'SO*  ]  Thei),  if  no  *power  to  sue  for  it  is  given  to  any  individual,  the 
Crown  only  can  proceed  (i). 

Per  Curiam  (Pollock,  C.  B.,  Parki?,  B.,  Bolfe,  B.,  and  Platt,  B.)  : 

The  defendants  rule  made  cibsolute. 
The  plaintiff's  nUe  discharged. 


[804] 


i8*7-  The  midland   GREAT    WESTERN   RAILWAY 

Aprai6.  COMPANY  (IRELAND)  v.  GORDON. 


(16  Meeson  &  Welsby,  804—808 ;  S.  C.  16  L.  J.  Ex.  166.) 

A  holder  of  scrip  certificates  for  shares  to  be  allotted  at  a  future  time  br 
a  contemplated  Bailway  Compaoy,  executed  the  subscribers'  agreement 
under  seal,  and  sold  his  scrip  in  the  market.  An  Act  of  Parliament  was 
afterwards  obtained  for  making  the  railway,  and  his  name  was  registered  a;^ 
a  shareholder  by  the  Company  without  his  sanction :  Held,  that  till  the 
name  of  the  vendee  of  the  shares  was  registered  aa  the  holder  of  them,  the 
original  holder  was  liable  for  calls  made  on  them  after  their  sale. 

The  subscribers'  agreement  was  for  forming  a  Company  to  make  a  railway 
*'  from  D.  to  M.,  and  thence  to  A.,"  and  authorised  the  directors  to  do  all 
the  transactions  necessary  for  forming  *'  a  railway  from  D.  to  M.  and  A." 
It  also  bound  the  subscribers  to  submit  to  such  regulations  as  might  be 
imposed  by  the  Legislature.  The  Act  afterwards  obtained  empower»i  the 
Company  to  buy  and  work  a  canal  from  M.  to  A.,  and  to  make  a  railway 
from  D.  to  M.  only,  and  incorporated  the  Companies*  Consolidation  Act. 
8  Yict.  c.  16 :  Held,  that  the  undertaking  sanctioned  by  the  Act  was  not  so 
different  from  that  pointed  out  in  the  subscribers'  agreement  as  to  save  the 
subscribers  from  being  bound  by  it. 

Dbbt.  The  action  was  brought  under  the  Companies  Clauses' 
Consolidation  Act,  8  Vict.  c.  16,  for  calls  alleged  to  be  due  from  the 
defendant,  as  a  shareholder  of  the  Midland  Great  Western  Bailwaj 
Company.     Pleas :    1,  nunqnam  indebitatus ;  2,  that  the  defendant 

(1)  Viz.  in  a  court  of  revenue,  as  incorporated,    that  the   new  penalty 

for  a  debt  to  the  Crown :   see  Rex  v.  provided    by  the  latter    Act  can  be 

Malland,  Stra.  828.     Quasre,  whether  recovered  before  justices  under  sect.  77 

the  Acts  of  Will.  IV.  and  Vict,  are  so  of  the  former. 
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was  not  nor  is  a  holder  of  shares  in  &c.     The  cause  came  on  for     Midlanu 

Okkat 
trial  before  Bolfe,  B.,  at  the  last  Assizes  at  Liverpool,  and  the     wkstbun- 

following fects  were  proved  for  the  plaintiflfs :  In  1844  a  prospectus  ^fi^^^o)^' 
issued  for  forming  a  Company  to  construct  a  railway  from  Dublin  "• 

to  Mullingar,  and  thence  to  Athlone.  On  the  2l8t  October,  1844, 
the  defendant  signed  the  subscribers'  agreement,  which  was  by  deed 
under  seal,  alleging  that  the  Company's  capital  was  to  *be  1,000,0002.,  [  *^^ 
and  to  consist  of  50,000  shares  of  20/.  each.  It  authorised  the 
directors  to  apply  to  Parliament  for  an  Act,  and  to  do  all  that  was 
necessary  for  forming  a  railway  from  Dublin  to  Mullingar,  and 
thence  to  Athlone.  The  subscribers  also  stated  their  agreement 
with  each  other  to  submit  to  all  such  regulations  as  might  be 
imposed  by  the  Legislature.  Scrip  certificates  for  shares  were  then 
issued  by  the  Company,  and  sold  in  the  share  market.  The  defen- 
dant held  ten  of  these  certificates,  and  on  the  28th  October,  1844, 
sold  them  bondjide  in  the  market.  In'  1845,  the  Company  sought 
for  and  obtained  the  Act  8  &  9  Vict.  c.  czix. ;  by  sect.  3  of  which  the 
railway  was  to  extend  only  to  Mullingar.  By  sect.  81  they  were 
authorised  to  purchase  a  certain  canal,  called  the  Boyal  Canal,  for 
connecting  the  Lififey  and  Shannon  by  way  of  Athlone,  and  to  work 
the  same.  By  the  same  Act,  the  Companies  Clauses'  Consolidation 
Act  (8  Vict.  c.  16)  was  to  be  incorporated  with  and  form  part  of  it ; 
and  by  sect.  8  of  the  special  Act  it  was  provided,  that  every  ond 
who  should  have  subscribed  to  the  undertaking,  or  should  be  oth^- 
wi?e  entitled  to  a  share,  and  whose  name  should  be  entered  on  the 
register,  should  be  a  shareholder.  The  52nd  section  of  the  special 
Act  empowered  the  Company  to  make  calls  ''  upon  the  respective 
shareholders  ;"  and  by  s.  59,  if  such  calls  were  not  paid  they  might 
sell  the  defaulters'  shares.  The  calls  for  which  the  defendant  was 
sued  were  made  after  the  date  at  which  he  sold  his  scrip  certificates 
for  shares.  The  defendant's  name  was  inserted  by  the  Company  on 
the  register  of  shareholders  without  his  consent  or  communication 
with  him.  Upon  this  evidence  it  was  contended  for  the  defendant, 
that  he  was  not  liable  to  the  plaintiffs  for  calls,  on  two  grounds ; 
first,  that  he  was  not  a  shareholder;  secondly,  that  his  subscription 
was  to  an  undertaking  of  a  different  kind  from  that  for  which  the 
Act  was  eventually  passed.  Bolfb,  B.,  directed  a  verdict  for  the 
plaintiff,  with  leave  to  the  defendant  to  move  to  enter  a  nonsuit 

Martin  now  moved  according  to  the  leave  reserved :  [  806  ] 

First,  this  defendant  executed  the  subscribers'  agreement,  but  is 
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MiDLAKD      not  a  shareholder  within  sect.  52  of  the  special  Act.    B\'  sect  59  of 

Wi^TjcBM      that  Act,  the  remedy  for  default  to  pay  calls  is  by  sale  of  the  shares. 

^fiBlttAKDr    ^^^'  ^  ®®^^'  ^^  ^'  *^®  Companies  Clauses'  Consolidation  Act,  8  Vict 

*•  c.  16,  the  Company  wasempoweredto  make  calls  on  shareholders,  who 

Gordon.  ,  ,.     ,         ,  i  .  i-  ^-     x«       ^       ^l 

are  to  pay  them  accordmgly ;  thqs  makmg  a  distinction  from  me  , 

preceding  section  21,  which  provided  that  subscribers  must  pay  the 
money  subscribed.  Therefore,  after  sale  of  the  scrip  certificates  on 
the  28th  October,  1844,  the  defendant  had  ceased  to  be  a  "  share- 
holder" liable  to  future  calls.  That  liability,  under  the  Acts,  then 
shifted  to  the  vendee.  If  he  does  not  pay,  the  Company,  by  the 
special  Act,  may  sell  the  shares.  Parliament  must  be  taken  to 
have  known  that  scrip  certificates  had  been  issued  for  the  purpose 
of  transfer,  and  had  been  transferred  accordingly  before  the  Act 
passed.  In  The  London  Grand  Junction  Railway  Company  v. 
Freeman  (i)  that  principle  is  assumed  by  the  Court.  In  that  case, 
nine  months  after  the  date  of  the  scrip  certificates  for  shares, 
they  were  brought  in  to  the  Company's  office  by  the  defendant, 
indorsed  with  his  name  and  address,  and  there  exchanged  for 
receipts.  These  scrip  certificates  were  then  immediately  entered 
on  the  register,  the  entry  describing  the  defendant  as  the  proprietor 

of  shares.     A  sealed  ticket  was  made  out  according  to  the 

entry.  The  defendant  never  called  for  the  shares.  One  White 
was  the  original  proprietor  of  the  scrip  ;  his  address  was  known  at 
tl^  Company's  office ;  no  call  was  made  on  him,  and  no  act  of 
transfer  by  him  to  the  defendant  appeared.  The  Court,  notwith- 
standing, held  the  defendant  liable  to  pay  calls  in  respect  of  the 
shares,  he  being  the  existing  holder  of  the  scrip,  according  to  the 
register,  and  as  such  entitled  to  the  shares. 

[  ♦807  ]  (Pabke,  B.  :  In  this  case  the  Company  had  a  right  *to  register 

the  original  subscriber.  All  that  the  purchaser  took  by  the  sale  to 
him  of  the  scrip  certificates  for  shares  was  an  equitable  right  to 
have  his  name  entered  on  the  register  as  a  shareholder.  If  he 
so  registers  his  name,  then  he  is  the  shareholder,  and  the  liability 
of  the  original  shareholder  ceases,  but  till  he  does  so  it  continues. 
That  is  perfectly  consistent  with  the  case  cited.  We  cannot  grant 
a  rule  on  this  point.) 

Next,  the  defendant  subscribed  to  an  undertaking  entirely  different 

from  that   for  which  the   Act  on   which  the  plaintiffs   rely   was 

afterwards  obtained.     That  undertaking   to  which  the   defendant 

(1)  68  R.  R.  487  (2  Man.  &  G.  606;  2  Scott,  N.  R.  705). 
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subscribed  was  for  making  a  railway  from  Dublin,  via  Mullingar,     Midland 
a  petty  place,  to  Athlone,  an  important  centre  of  traffic ;  so  that  a     westkun 
scheme  for  making  a  railway  to  stop  short  at  Mullingar  was  of  an  ^/Y^JJ[;^^5P' 
entirely  different  nature.    Nor  did  he  contemplate  the  buying  or  «. 

working  a  canal  to  Athlone. 

(BoLFB,  B. :  Suppose  a  Bailway  Company  to  vary  its  intended 
course,  by  going  round  side  B.  of  a  field  instead  of  side  A.  of  it,  as 
originally  intended — can  that  entitle  a  subscriber  to  throw  up  his 
contract?) 

So  slight  a  deviation  is  not  a  sufficient  test  by  which  to  try  that 
which  is  here  in  question.  Suppose  the  Legislature,  instead  of 
limiting  the  railway  line  to  Mullingar,  had  extended  it  to  Belfast^ 
could  the  defendant  have  been  bound  by  his  subscription  ? 

(Pollock,  C.  B.  :  The  Legislature  accedes  to  a  bond  fide  application 
for  powers  to  carry  certain  purposes  into  effect,  but  adds,  you  must 
also  do  so  and  so ;  is  not  that  part  of  the  terms  on  which  the  Act 
is  obtained  from  them  ?  Can  it  be  said  that  the  undertaking  here 
authorised  by  them  is  entirely  different  from  that  to  effect  which 
the  defendant  had  before  subscribed  ?  Had  the  Company  obtained 
an  Act  for  improvements  near  London,  or  out  of  Ireland,  that  would 
have  been  a  different  undertaking.) 

The  subscribers  could  not  interfere. 

(Parke,  B.  :  They  might  have  been  heard  in  the  Parliamentary 
Committee. 

Platt,  B.  :  Do  you  tell  \xb  who  are  the  subscribers  to  the  under- 
taking contemplated  by  the  Act  ?) 

There  are  *no  such   subscribers ;  for  sect.  21  of  the  Companies       [  '808  ] 
Clauses'  Consolidation  Act,  8  Yict.  c.  16,  which  makes  subscribers 
to  the  undertaking  liable,  cannot  extend  to  make  them  responsible 
for  the  undertaking  set  out  in  the  subscribers'  contract,  for  no 
means  for  carrying  that  contract  out  are  provided  by  the  Act. 

Pollock,  C.  B.  : 

The  question  here  is  one  of  identity ;  viz.,  whether  the  under- 
taking subscribed  by  the  parties  who  originally  contemplated  it  is 
identical  with  that  afterwards  sanctioned  by  the  Legislature.     As 
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Midland      the  original  undertaking  can  in  this  case  be  easily  identified  with 

Qbkat 
WR8TRRN     that  afterwards  embodied  in  the  Act  of  Parliament,  we  need  not  go 

^nkKLANDr  ®^  ^^^  *^  ^^  ®*y  ^^^^  *^®  subscribers  would  be  bound  by  an  appli- 
cation to  Parliament  by  their  directors  for  any  other  undertaking. 


(Ikkland) 
r. 

GOBDOK. 


Parke,  B.  : 

The  only  question  here  is,  whether  the  defendant  subscribed  to 
the  undertaking  sued  on.  Now  he  clearly  is  such  subscriber.  That 
is  all  on  which  we  need  decide.  Besides,  under  the  general 
discretion  to  apply  to  Parliament,  given  by  the  subscribers  to  the 
original  undertaking  to  their  directors,  the  subscribers  must  take 
what  Parliament  will  give,  and  are  bound  by  it  accordingly  if  the 
Act  pass.  Even  if,  on  application  of  the  directors.  Parliament 
by  its  Act  sanctions  another  undertaking,  I  should  have  a  strong 
opinion  that  the  original  subscribers  would  be  bound  by  it.  Cao 
it  be  said  that  the  power  to  buy  the  canal  may  not  be  valuable  for 
the  purpose  of  bringing  traffic  to  the  railway  ? 

BoLFE,  B. : 

The  railway  originally  intended  is  identified  as  far  as  MuUingar. 
Probably  there  was  no  capital  to  carry  it  further. 


Platt,  B.,  concurred. 


Rule  refused. 


1847. 

[810] 


SHAW  AND   0th EKS  V.   KOWLEY  and    Anotheb. 

(16  Meeson  &  Welsby,  810—816;  S.  C.  16  L.  J.  Ex.  180.) 

Assumpeit  for  the  price  of  shares  in  a  Railway  Company.  The  declaratioD 
averred,  that  the  plaintiffs  were  ready  and  willing  to  transfer  the  shares. 
Plea,  that  plaintiffs  were  not  ready  and  willing  to  do  so.  On  15th  October, 
1845,  defendants  bought  from  plaintiffs,  in  the  Manchester  share  market. 
100  railway  shares,  to  be  paid  for  on  31st  October.  On  the  14th  October,  a 
call  had  been  made  on  the  shares.  By  the  custom  of  that  market  the  deed 
of  transfer  was  to  be  prepared  by  the  vendor.  On  Ist  November  plaintiff 
applied  to  defendants  for  a  name  to  be  inserted  in  the  deed  as  buyer.  No 
name  was  furnished,  and  defendants  afterwards  refused  to  accept  the  shares 
when  tendered  to  them.  Plaintiffs  had  not  paid  the  calls  on  the  shares. 
By  the  Companies  Clauses  Act  (8  Yict.  c.  16,  s.  16),  no  shareholder  can 
transfer  his  share  till  he  has  paid  all  calls  due  on  it :  Held,  that  plaintiffs 
were  entitled  to  i*ecover  the  price  of  the  shares,  for  they  were  in  a  condition 
to  make  a  transfer  of  them,  by  paying  the  calls  on  or  before  3 1st  October, 
had  the  defendants  furnished  them  with  the  name  of  a  transferee. 

Assumpsit.     The  declaration  stated,  that,  after  the  passing  of  a 
certain  Act  of  Parliament,  for  making  a  railway  from  Oxford  to 
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Worcester  and  Wolverhampton,  the  plaintiflfa  agreed  to  sell  to  the  Shaw 
defendants,  and  the  defendants  agreed  to  bay  of  the  plaintififs,  100  rowlet. 
shares  in  the  Oxford,  Worcester,  and  Wolverhampton  Bail  way 
Company,  at  16^.  per  share,  and  that  the  plamtiffs  were  ready  and 
willing  to  transfer  the  said  shares  to  the  defendants,  yet  the  defen- 
dants would  not  accept  the  said  shares  or  pay  for  the  same.  Pleas  : 
1,  nan  assumpsit;  2,  that  the  plain tiflfs  were  not  ready  or  willing 
to  transfer  the  said  shares. 

The  cause   was  tried  before  Wightman,  J.,  at   the    Yorkshire 

Summer  Assizes  in  1846,  when  the  following  facts  were  proved :  On 

the  14th  October,  1845,  the  defendants  ♦ordered  a  Mr.  Dyson,  a       [  •su  ] 

sharebroker  at  Leeds,  to  buy  for  them  100  shares  in  the  Oxford, 

Worcester,  and  Wolverhampton  Railway  Company.    On  the  15th 

the  shares  were  bought  at  Manchester  by  a  broker  of  that  place, 

from  the  plaintiffs,  at  162.  each  (i),  to  be  paid  for  on  the  81st,  the 

settling  day  for  railway  shares.     By  the  custom  of  the  Manchester 

share  market,  the  deed  of  transfer  of  the  shares,  requisite  under 

8  Vict.  c.  16,  s.  14,  was  to  be  prepared  by  the  seller ;  and  on  the 

1st  November  the  Manchester  broker  applied  by  letter  to  Dyson  for 

the  name  of  buyer.    Dyson  sent  the  letter  to  the  defendants,  who  on 

the  7th  November   refused  to  give  the  name  of  a  buyer,  or  take 

the  shares.     They  had  fallen  much  in  value  in  the  interval.    On 

the  15th  November  a  formal  tender  of  the  shares  was  made  to  the 

defendants  on  the  plsrintififs'  behalf,  but  the  defendants  refused  to 

take  them.      The  defendants  rested  their  objection  to    take  the 

shares  on  the  following  grounds  :  On  the  14th  October,  the  day  of 

the  order  by  the  defendants  of  the  shares,  a  resolution  passed  at 

a  board  of  directors  of  the  Railway  Company,  for  making  a  call  of 

101.  a  share,  payable  on  or  before  the  10th  November,  and  on  the 

same  day  notice   of  it  was  given  by  letter  to  each  shareholder, 

but  the  plaintiffs  did  not   pay   the  calls  due  on   the  shares  in 

question.     The  Companies   Glauses    Consolidation   Act,    8    Vict. 

c.  16,  enacts,  by  sect.  16,  that  no  shareholder  shall  be  entitled  to 

transfer  any  shares  after  any  call  shall  have  been  made  in  respect 

thereof,  until  he  shall  have  paid  such  call,  nor  until  he  shall  have 

paid  all  calls  for  the  time  being  due  on  every  share  held  by  him. 

Upon  this  enactment,  it  was  contended  that  the  plaintiffs  had  not 

enabled  themselves  to  transfer  the  shares,  so  that  the  defendants 

were  entitled  to  a  verdict  on  the  second  issue.     Wiohtman,  J., 

acceded  to  this  view,  and  directed  *the  jury  accordingly.     Verdict       [  *812  ] 

(1)  Consistiug  of  2/.  10«.  paid,  aud  13/.  10a.  premium. 
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Shaw       for  the  defendants  on  the  second  issue,  and  for  the  plaintifis  on  the 
Rowley.      &Tst,  with  leave  to  them  to  move  to  enter  a  verdict  for  7501.  on  the 
other  issue. 

In  Michaelmas  Term,  1846,  Martin  obtained  a  rule  accordingly, 
on  the  ground  that  the  defendants,  as  vendees,  were  bound  to  ha?e 
paid  the  call. 

Knotvles,  Baines,  and  Farrer  showed  cause  in  the  present  Term 
(April  29): 

The  defendants  are  entitled  to  retain  the  verdict ;  for  the  aver- 
ment that  the  plaintiffs  were  "ready  and  willing"  to  transfer  the 
shares  is  not  satisfied,  unless  they,  on  the  Slst  October,  were  ready 
and  able  so  to  transfer  as  to  vest  the  property  l^ally  in  the 
vendees :  Hibbletvhite  v.  M*Morine  (i).  As  there  was  evidence  in 
this  case  of  the  custom  of  the  Manchester  share  market,  for  the 
seller  to  prepare  the  conveyance  to  the  buyer,  Stephens  v.  Tk 
Medina  (2)  does  not  apply. 

(Pabkb,  B.  :  No  doubt  readiness  to  convey  would  include 
capacity  to  do  so.) 

So  that,  as  on  the  Slst  October  the  plaintiffs  had  not  paid  thQ  call 
made  on  the  15th,  they  were  not  in  a  position  to  transfer  the  shares 
to  the  defendants  under  8  Vict  c.  16,  s.  16.  It  will  be  contended 
that  no  call  existed  on  the  Slst  October,  the  day  when  the  shares 
ought  to  have  been  transferred,  nor  was  in  fact  made  till  the  day 
on  which  it  was  payable,  viz.  the  10th  November. 

(Pareb,  B.  :  Can  the  call  be  taken  to  be  made  till  notice  of  it  is 
given  to  the  shareholders  ?  (8).) 

This  question,  at  what  point  of  time  the  call  may  be  said  to  be 
made,  i.e.  completed,  is  not  decided,  though  it  arose  incidentally  in 
Sheffield  and  Manchester  Railway  Company  v.  Woodcock  (4),  and 
The  Great  Nm'th  of  England  Railway  Company  v.  Biddtdph  (6).  But 
the  case  of  Aylesbury  Railway  Company  v.  Thompson  (a)  shows  that 
[  •SIS]  the  persons  appearing  on  the  Company's  *books  to  be  proprietors  of 
the  shares  at  the  time  the  calls  were  resolved  on,  are  liable  to  pay 

(1)  55  E.  E.  578  (6  M.  &  W.  200).  C«.,  13  Q.  B.  998.-^.  G.  P. 

(2)  62  R.  B.  395  (4  Q.  B.  422).  (4)  56  B.  E.  788  (7  M.  &  W.  574). 

(3)  See  Ne^vry  and  Inniskillm  Rail-  (5)  56  E.  E.  699  (7  M.  &  W.  242). 
way  Co,  V.  Edmunds,  2  Ex.  118 ;  It.  v.  (6)  10  L.  J.  Q.  B.  124  ;  2  Bail.  Cas. 
Londonderry    and    Coleraine   EaUivay  688. 
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them  to  the  Company ;  nor  is  that  decision  overruled  in  Aylesbury        Shaw 
Railway  Company  v.  Mount  (\).  Kowlky. 

(Pabeb,  B.  :  The  buyers  would  not  give  the  sellers  a  name  to  be 
inserted  as  buyer  in  the  necessary  deed  of  transfer.  Then  were  the 
plaintiffs  bound  to  tender  such  transfer  to  the  defendants  ?) 

Had  the  defendants  paid  the  calls,  the  Company  could  only  have 
treated  them  as  agents  for  the  plaintiffs,  the  sellers.  The  resolution 
of  the  directors,  on  the  14th  October,  to  make  the  call,  is  the  call. 

(BoLFE,  B. :  We  decided  the  other  way  in  Newry  and  InjiiskiUen 
Company  v.  Edmunds  (2).) 

At  all  events,  the  call  was  in  this  case  completely  made  when  the 
notice  of  it  was  given  to  each  shareholder,  which  was  done  on  the 
same  day  on  which  the  resolution  passed. 

Martin  and  Cleasby,  contra  : 

This  question  has  never  arisen  between  vendor  and  vendee  of 
shares.  No  advertisement  in  a  newspaper  that  a  call  had  been 
made  would  constitute  the  call,  or  be  more  than  notice  of  it. 
However,  it  may  in  this  case  be  con'ceded  that  a  call  had  been 
resolved  on  by  the  directors,  and  a  notice  of  that  resolution  had 
been  sent  round  to  each  individual  shareholder. 

(Pabkb,  B.  :  That  fact  made  up  the  call  in  this  case;  so  it  was 
made  before  the  defendant  was  bound  to  fulfil  his  contract,  and 
before  the  settling  day  had  arrived.) 

The  true  question  remains,  viz.  whether  the  plaintiffs  had  omitted 
anything  which  by  this  contract  they  ought  to  perform.  Now  it  is 
submitted,  that  by  that  contract  the  defendants  were  bound  to  pay 
the  calls,  and  the  plaintiffs  were  ready  and  willing  to  transfer  the 
shares  as  soon  as  by  that  payment  they  were  placed  in  a  condition 
to  do  so.  The  plaintiffs  had  capacity  *to  do  all  which  by  law  they  [  *814  ] 
were  bound  to  do  towards  the  transfer  of  the  shares :  Humble  v. 
Lang8ton(9).  The  vendor  cannot  himself  transfer,  he  can  only 
execute  the  deed. 

(Parke,  B.  :  No  name  of  the  person  to  whom  the  shares  were  to 

(1)  61  R.  R  638  (4  Man.  &  G.  651 ;  5    (2)  2  Ex.  118 ;  17  L.  J.  Ex.  102. 
Scott,  147  ;  8  Soott  (in  error),  586).       (3)  7  M.  &  W.  517. 


780  1847-    EX.     16  MEE.  &  W.  814.-815.  [r.r. 


Shaw        be  transferred  was  given  within  the  time  at  which  the  plaintifb 
Rowley,      were  bound  to  be  ready  to  transfer,  viz.  by  the  31  st  October.) 

First,  the  decision  in  the  Aylesbury  Railway  Company  v.  Thompstm 
does  not  apply ;  for  in  that  ease  there  was  an  express  enactment 
that  the  vendor  was  to  remain  liable  to  the  calls,  nor  had  any 
memorial  been  registered  according  to  the  particular  Act.  Next, 
8  Vict.  c.  16,  8.  16,  clearly  explains  the  case.  That  enactment  was 
intended  merely  for  the  benefit  of  the  Company,  to  prevent  disputes 
whether  the  call  should  be  paid  by  the  vendor  or  vendee :  and 
sections  14  and  15  show  that  it  is  not  the  mere  execution  of  the 
deed  by  the  vendor  that  constitutes  the  transfer. 

(Parke,  B.  :  It  is  clear  that  the  deed  of  transfer  must  be  brought 
in  an  executed  state  to  the  secretary,  and  sect.  16  does  not  saj 
that  no  such  entry  of  the  memorial,  as  in  sects.  14  and  15  directed, 
shall  be  made  in  the  register  of  transfers,  but  that  no  shareholder 
shall  be  entitled  to  transfer  any  share  after  call  made  in  respect 
thereof  till  he  has  paid  the  same.  We  must  abide  by  the  gram- 
matical construction,  unless  it  is  shown  to  be  unreasonable.  The 
question  is,  what  implied  addition  do  the  plaintiffs  seek  to  make  to 
this  contract  ?  Their  argument  is,  that  no  more  is  required  by  the 
Act  than  that  all  calls  should^be  paid  before  the  transfer  is  registered, 
and  all  the  party  transferring  has  to  do  is  to  tender  the  conveyance 
as  soon  as  he  is  enabled  to  insert  the  person  to  whom  the  transfer 
is  to  be  made,  by  getting  his  name  from  his  broker. 

Platt,  B.  :  The  plaintiffs  might  have  stipulated  for  the  price  and 
the  call  to  be  paid.) 

The  defendants'  contract  means,  that  they  will  pay  for  all  liabilities 
accruing  on  these  shares.  The  plaintiffs  say,  that  as  the  defendants 
[  'SIS  ]  *have  not  paid  the  identical  6/.,  they  were  bound  to  pay  to  the 
Company,  they  have  not  performed  the  contract.  The  plaintiGEs' 
averment  of  readiness  to  transfer  means  that  they  were  ready  to 
do  their  duty  in  transferring  to  the  defendants.  It  was  admitted 
by  ^the  defendants  that  they  were  to  pay  the  calls  first  or  last. 
Then  were  they  to  come  from  the  plaintiffs'  pocket  in  the  first 
instance  ? 

(Pollock,  C.  B.  :  The  16th  section  says,  that  no  shareholder 
shall  transfer  any  share  till  he  shall  have  paid  all  calls ;  but  you 
say  that  by  this  contract  it  was  the  duty  of  the  defendants,  as 
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vendees,  to  go  to  the  Company,  pay  the  calls,  and  then  demand  a        Shaw 
transfer  by  the  plaintiffs.     But  can  it  be  said  that  the  vendee  is      rowlet. 
bound  to  pay  the  calls,  so  as  to  make  a  title,  without  acquiring  such 
a  lien  on  the  shares  as  would  prevent  the  vendor  from  selling  to 
some  one  else,  and  leaving  the  original  vendees  to  their  mere  right 
of  action  ?) 

Sooner  or  later  the  vendee  is  to  pay  the  call ;  and  if,  as  is  argued 
for  the  plaintiffs,  the  defendants  contracted  to  buy  the  shares  at  a 
certain  price,  together  with  all  further  liabilities,  that  would  bind 
them  to  pay  the  calls  at  the  office. 

(Parke,  B.:  If  payment  of  the  call  is  a  condition  precedent  to 
the  transfer,  then  any  transfer  in  fact  without  it  would  have  no 
operation.  Who  is  to  advance  the  calls  in  the  first  instance  ?  The 
vendor  is  to  be  ready  with  the  deed  of  transfer,  and  may  deliver  it 
as  an  escrow.  The  question  is,  whether  it  is  not  sufficient  for  the 
vendor  to  be  ready  to  convey  the  shares  as  soon  as  the  buyer  has 
cleared  the  way  for  him  to  do  so  by  paying  the  calls.  The  plaintiffs 
say  that  the  transfer  of  a  share,  in  sect.  16,  means  transfer  of  the 
actual  property.) 

Cur.  adv.  vidU 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  : 

We  are  of  opinion  that  the  rule  should  be  made  absolute  to  enter 
the  verdict  for  the  plaintiffs.  It  ^appears  to  us  that  they  were  [  *816  ] 
perfectly  ready  to  do  all  that  they  could  be  required  to  do,  or 
could  do  at  the  time  that  they  asked  for  the  name  of  the  purchaser, 
viz.  on  the  1st  November,  1845.  They  were  then  as  ready  to  per- 
form what  they  had  contracted  for  as  they  could  be.  It  was  not 
necessary  that  they  should  be  in  an  actual  situation  to  perform 
their  contract,  if  they  were  able  at  the  proper  time  to  place 
themselves  in  that  situation.  Take  a  familiar  instance  :  If  a  man, 
having  goods  in  bond,  contracts  to  sell  them,  it  is  very  clear  that, 
if  they  are  to  be  delivered  in  this  country,  he  cannot  so  deliver 
them  till  he  has  paid  the  duty ;  but  if  the  buyer  of  the  goods  refuses 
to  perform  the  contract,  and  therefore  the  seller  never  pays  the  duty, 
but  enters  the  goods  for  exportation,  perhaps  on  account  of  having 
missed  that  opportunity  of  sale,  it  could  not  be  said  that  he  had  no 
right  to  sue  the  vendee  for  that  breach  of  contract,  merely  because  he 
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Shaw  never  was  in  the  actual  condition  to  deliver  the  goods,  for  he  had 
Rowley  ^^  always  in  his  power  to  place  himself  in  that  condition  by  paying 
the  duty.  So  in  this  case,  the  plaintiffs  had  it  in  their  power  at 
any  time,  by  paying  the  call,  to  transfer  the  shares.  They  asked 
for  the  name  of  the  transferee  before  the  day  fixed  for  payment  for 
the  shares,  and  at  that  time  were  in  a  condition,  by  paying  the 
call,  to  make  an  actual  and  binding  transfer.  It  appears  to  us, 
therefore,  that  the  defendants  cannot  now  set  up  the  mere  impedi- 
ment that  arises  out  of  the  non-payment  of  the  call,  for  it 
is  agreed  on  all  hands  that  it  was  ultimately  to  be  paid  by  the 
defendants.     The  verdict  must  be  entered  for  the  plaintifis. 

liule  ahsobde. 


1W7.  WEEEB   V.  ARGENT. 

May  6. 
JL.  (16  Meeson  &  Welsby,  817—821 ;  S.  C.  16  L.  J.  Ex.  209.) 

t  *     J  Where  an  act  Ib  done  in  pursuance  of  a  bargain  between  two  parties,  and 

in  preaenoe  of  the  attomies  for  each  of  them,  the  communication  by  one 
party  to  his  attorney  relating  to  that  act,  is  not  privileged,  so  as  to  prevent 
the  attorney  from  giving  evidence  of  it. 

Assumpsit  on  a  promissory  note,  by  the  first  indorsee  against  the 
maker.  The  note  was  for  1202.,  bearing  date  12th  February,  1845, 
payable  to  Clark  or  order  at  12  months'  date,  and  indorsed  by  him 
to  the  plaintiff.  Plea,  non  assumpsit  (by  statute).  This  plea  was 
founded  on  the  stat.  5  &  6  Vict.  c.  122,  s.  40  (i),  which  enacts,  that 
any  contract  or  security  made  or  given  by  any  bankrupt  or  other 
person  unto  or  in  trust  for  any  creditor,  or  for  securing  the  pay- 
ment of  any  money  due  by  such  bankrupt  at  his  bankruptcy,  as  a 
consideration,  or  with  intent  to  persuade  such  creditor  to  forbear 
opposing,  or  to  consent  to  the  allowance  or  confirmation  of  such 
certificate,  shall  be  void,  and  the  money  thereby  secured  or  agreed 
to  be  paid  shall  not  be  recoverable,  and  the  party  sued  on  such 
contract  or  security  may  plead  the  general  issue,  and  give  this  Act 
and  the  special  matter  in  evidence.  The  cause  was  tried  before 
Pollock,  C.  B.,  at  the  Middlesex  sittings  after  last  Hilary  Term. 
The  defendant,  Argent,  was  shown  to  have  become  bankrupt  in 
November,  1844.  On  that  occasion,  Clark,  a  creditor  of  his  on  a 
bill,  consulted  Yallance,  his  attorney,  as  to  the  measures  advisable 
for  obtaining  payment.  Yallance  advised  him  to  get  the  note  now 
sued  on  from  the  defendant.  Accordingly,  afterwards,  the  defen- 
dant, in  the  presence  of  his  own  attorney,  as  well  as  of  Clark  and 
(1)  Repealed  by  32  &  33  Vict.  c.  83,  s.  20.-^.  G.  P. 
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his  attorney  Vallance,  signed  the  note  now  saed  on,  and  received  Werkh 
the  bill  from  Clark.  The  defendant  obtained  his  certificate  on  the  abgbmt. 
12th  March,  1845.  In  order  to  establish  the  defence  under  the 
above  enactment,  the  counsel  for  the  defendant  called  Yallance, 
the  attorney  for  the  payee,  Clark.  Yallance  objected  to  give  evi- 
dence, on  the  ground  that  his  knowledge  of  the  facts  relating  to 
the  making  the  note  had  been  obtained  in  his  character  as  an 
attorney,  and  was  therefore  confidential.  Pollock,  C.  B.,  having 
overruled  the  objection,  it  was  contended  for  the  ^plaintiff  that,  in  C  *^^®  ] 
an  action  on  a  promissory  note»  the  plea  of  non  asmmpsit  was  bad 
under  all  circumstances,  by  Beg.  Gen.,  Hil.,  4  Will.  lY.,  Pleadings  in 
Assumpsit,  r.  2,  so  that  Yallance's  evidence  was  not  admissible. 
The  Chief  Baron,  however,  admitted  the  evidence.  Yallance  then 
proved  that  the  note  was  given  by  the  defendant  to  Clark,  in  con- 
sideration of  his  withdrawing  all  opposition  to  the  defendant's 
passing  his  last  examination  and  obtaining  his  certificate.  The 
plaintiff  had  a  verdict  for  the  amount  of  the  note  and  interest, 
leave  being  given  to  move  to  enter  a  verdict  for  the  defendant. 

Montagu  Chambers  having  obtained  a  rule  accordingly, 
Humfrey  and  Eastwood  now  showed  cause : 

*  *  'Yallance  became  acquainted  with  the  consideration  for 
the  note  in  his  position  of  confidential  adviser  to  the  payee, 
Clark,  and  therefore  was  not  compellable  to  give  evidence  on  that 
subject:  Doe  d.  Strode  v.  Seaton  (i).  This  principle  holds  even  in 
criminal  cases:  Keg.  v.  Sviith  (2). 

(Platt,  B.  :  In  Reg.  v.  Smith,  the  possession  by  the  attorney  of 
the  note  alleged   to   be   forged    by  *his  client  was   the  client's       [•8i»l 
possession. 

Parke,  B.  :  Nor  did  the  prosecutor  offer  secondary  evidence  of 
its  contents.  Marston  v.  Downes  (8)  shows,  that,  if  a  Judge  admits, 
though  improperly,  evidence  of  a  professional  adviser  of  a  stranger 
to  the  suit,  the  party  to  the  suit  cannot  avail  himself  of  the 
objection.) 

It  need  not  be  here  contended  that  secondary  evidence  could  not 
have  been  given,  for  the  evidence  admitted  was  of  the  witness  who 
himself  negotiated  the  matter. 

(1)  2  Ad.  &  El.  171.  Phillipp's  Evid.  171,  9tli  ed. 

(2)  rv.     HoLROYD,     J.,      Derby  (3)  1  Ad.  &  El.  31. 
Summer     Abs.,     1822,     reported     I 
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Weeks  (Parke,  B.  :  The  question  is,  whether  he  obtained  the  information 

ABOBiiT.      ^^  his  character  as  an  attorney,  for  he  may  have  been  consulted  on 

matter  not  within  his  province  as  such,  and  would  not  then  be 

privileged. 

EoLFE,  B. :  Suppose  a  man  produces  a  forged  deed  to  his 
attorney,  and  asks  him  to  borrow  money  on  it  ?  (i) 

Pollock,  G.  B.  :  Suppose  a  man,  being  an  attorney,  is  employed 
merely  as  an  agent,  or  with  another  who  could  do  the  thing  as  well 
as  an  attorney — is  his  evidence  inadmissible  ?) 

The  question  is,  whether  Clark  consulted  Yallance  because  he  wab 
an  attorney,  and  in  order  to  get  his  advice  as  to  the  debt  due  from 
Argent. 

(Parke,  B.  :  In  Greenough  v.  GaskeU  (2),  Lord  Brougham,  C. 
reviewed  the  cases  on  this  subject,  and  laid  down  the  rale  which 
has  since  been  adhered  to.  Lord  Tenterdbn  had  entertained  a 
more  limited  view,  and  confined  the  privilege  to  information 
imparted  by  the  client  to  his  attorney,  either  in  the  course  of  an 
action  then  existing,  or  with  a  view  to  it  (3).  But  this  communica- 
tion was  made  in  the  presence  of  the  defendant  and  his  attorney : 
then  how  could  it  be  confidential  ?) 

[  *820  ]  What  took  place  then  was  *the  giving  of  the  bill  by  the  defendant, 
in  consequence  of  the  confidential  communication  to  Clark  by  his 
attorney,  Vallance. 

(Platt,  B.  :  Vallance  was  not  the  defendant's  agent,  so  that 
nothing  said  or  done  at  the  time  the  note  was  given  to  ^  Clark  in 
exchange  for  the  bill  was  confidential.  But  nothing  seems  to  have 
been  then  said  about  the  terms  of  the  arrangement. 

Parke,  B.  :  Doe  v.  Seaton  does  not  show  that  a  bargain  made 
viith  an  opposite  attorney  in  the  presence  of  his  client,  a  third 
party,  or  vice  versa,  is  a  confidential  communication  within  the  rale 
of  evidence.) 

In  Reg,  v.  Smith,  the  note  alleged  to  be  forged  had  been  already 

(1)  This  seems  to  aUude  to  Jieg,  v.  (2)  36  R  B.  258  (1  My.  &  K  96i 

FaHry,  1  Den.  C.  C.  R  197 ;   2  Car.  &  See  cases  collected  in  1  Phil.  Et.,  9Ui 

Kir.  313;  and  J?«t/.  v.  ifayuxird,  2  Car.  ed.,    168,  n.      Lord    Bbouoham  had 

&  Kir.  234  ;  iS.  C,  nom.  Beg.  ▼.  Janes  consulted     TnxBAL,    Ch.     J.,     Lonl 

and  others.  1  Den.  C.  C.  R.  166;  also  LTNBHtTBar,  C.  B.»  and  Parks,  £. 

Aitiy's  case,  8  Car.  &  P.  596.  (3)   Wiiiiams  ▼.  Mundie, By.  &  M.  34. 
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produced  on  another  occasion  before  the  trial,  viz.  before  a  magis-  Wbbks 
trate  and  before  the  Jadge,  yet  the  rule  that  it  was  a  confidential  abobnt. 
communication  prevailed. 

(Pabke,  B.  :  All  that  case  decides  is,  that  the  possession  of  the 
attorney  for  the  prisoner  was  the  possession  of  the  prisoner,  so  that 
if  the  prisoner  did  not  suffer  him  to  produce  it,  secondary  evidence  of 
it  would  have  been  admissible  for  the  purposes  of  criminal  justice.) 

Pollock,  C.  B.  : 

This  rule  must  be  absolute.  In  Griffith  v.  Davits  (i),  it  was  held 
that  a  person  who  had  attended  as  attorney  for  the  defendant,  on 
an  occasion  \^hen  he  proposed  a  compromise  to  the  plaintiff,  might 
be  called  to  prove  the  conversation  which  took  place  between  them. 
Pattbson,  J.,  there  said,  he  did  not  see  why  the  attorney  should 
have  been  prevented  from  stating  at  the  trial  what  his  client  had 
already  communicated  to  the  opposite  party,  the  disclosure  objected 
to  being  of  something  which  had  already  been  said  to  the  plaintiff. 
That  learned  Judge  there  said  he  could  not  understand  the  decision 
in  Gainsford  v.  Grammar  (a).  Suppose  the  agreement  between  the 
parties  had  *been  reduced  to  writing,  and  this  attorney  had  been  [  *82i  j 
the  attesting  witness,  without  the  document  being  left  with  him,  so 
as  to  make  his  possession  that  of  his  client — could  not  he  have  been 
called  to  prove  the  document  ? 

Parkb,  B.  : 

A  mere  bargain  with  the  other  side,  in  the  presence  of  the  opposite 
attorney,  is  not  a  confidential  communication,  within  the  rule  of 
evidence.  In  Duffin  v.  Smith  (s),  in  an  action  on  a  bond,  the 
attorney  for  the  plaintiff  was  admitted  by  Lord  Ebnyon  to  prove 
that  it  was  given  for  a  usurious  consideration.  '  That  case  was 
decided  long  before  the  rule  respecting  privileged  communications 
to  an  attorney  received  the  extension  it  has  since  had. 

BoLFE,  B.,  concurred. 

Platt,  B.  : 

Was  the  communication   made  by  Clark  only  to  Yallance,  his 

attorney  ?    No. 

Rule  absoliUe. 

M.  Chambers  and  Chamock  were  to  have  supported  the  rule. 

(1)  39  E.  K.  547  (5  B.  &  Ad.  502).  (3)  Peake's  N.  P.  C.  108. 

(2)  11  B.  B.  648  (2  Gamp.  9). 
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1847.  WAKLEY  V.   COOKE  and  Another  (1). 

Matt  8. 
JL  (16  Meeson  &  Welsby;  822—825;  S.  C.  16  L.  J.  Ex.  225.) 

[  ^^^  ]  Where  a  rule  nisi  obtained  for  a  oriminal  information  for  a  libel,  in  the 

Queen's  Bench,  is  discharged  on  showing  cause,  the  applicant  may  bring  an 
action  in  another  Court  for  the  publication  of  the  same  libel. 

Case  for  libel.  The  plaintiff  was  a  coroner  of  the  county  of 
Middlesex,  and  the  defendants  were  proprietors  of  a  periodical 
publication  called  the  Medical  Times,  The  first  count  of  the 
declaration  set  out  the  matter  alleged  to  be  a  libel,  which  had  been 
published  in  the  Medical  Titnes^  and  was  charged  to  be  a  libel  on 
the  plaintiff  in  his  capacity  of  coroner.     On  the  12th  November, 

1846,  the  plaintiff  had  obtained  a  rule  nisi  for  a  criminal  informa- 
tion against  the  defendants  in  the  Court  of  Queen's  Bench,  for 
publishing  this  libel.     That  rule  was  discharged  in  Hilary  Tenn, 

1847,  whereupon  this  action  was  commenced  on  the  18th  Febroarj, 
and  the  declaration  was  delivered  on  28th  April,  1847. 

Lvshf  on  affidavit  of  these  facts,  had  obtained  a  rule  in  this 
Court  for  striking  out  the  first  count  of  the  declaration ;  against  which 

Brarmcell  showed  cause : 

The  whole  question  is,  whether  the  fact  of  an  unsuccessful  appli- 
cation for  a  criminal  information  against  the  publishers  of  a  libel, 
is  a  bar  to  an  action  for  the  publication  of  the  same  libel. 

Pollock,  C.  B.  : 
No. 

The  CouBT  then  called  on 

Lush  to  support  his  rule : 

First,  the  case  of  Rex  v.  Sparrow  (2)  shows  that  a  party  who 
applies  for  a  criminal  information  undertakes  by  so  doing  not  to 
adopt  any  other  remedy  for  the  cause  of  complaint  on  which  he 
[  ^828  ]  ^so  proceeds.  *  *  That  case  has  been  acted  upon  in  many 
instances  since  in  the  Queen's  Bench,  and  parties  have  been  called 
on  there  to  relinquish  actions  brought  after  applying  for  criminal 
informations. 

(1)  Quixre,  as  to  the  application  of  Slander,  3rd  ed.,  p.  547,  and  see  alflo 
this  case  since  the  Judicature  Act,  Ex  parte  Hoare,  23  L.  T.  83. — J.  O.  P. 
1873.     See  Blake  Odgers  on  Libel  and  (2)  1  E.  B.  459  (2  T.  B.  198). 
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(Pollock,  C.  B.  :   Then  an  attachment  might  be  applied    for      waklet 
against  this  plaintiff  in  that  Court.  Cookb, 

BoLFE,  B. :  That  is  the  remedy  if  the  plaintiff  is  in  contempt 
in  the  Queen's  Bench  on  account  of  any  breach  of  his  undertaking, 
express  or  implied,  in  that  Court.) 

Next,  it  was  a  breach  of  faith  to  bring  this  action,  and  this  Court 
will  stay  it  on  that  ground,  though  the  earlier  proceedings  were  in 
another  tribunal.  *  *  The  plaintiff  must  be  taken  to  have 
known  the  course  of  practice  in  the  Queen's  Bench,  and  by  applying 
for  a  criminal  information,  to  have  undertaken  that,  if  the  Court 
will  exercise  their  discretion  on  this  matter  as  put  by  him  in  a 
criminal  form,  there  should  be  no  action. 

Pollock,  C.  B.  : 

This  case  cannot  be  put  so  high  as  is  contended  for  by  Mr.  Inish^ 
viz.  that  every  man  is  taken  to  ♦know  the  practice  of  the  Court  of  [  •824  ] 
Queen's  Bench.  Though  his  ignorance  of  the  law  of  the  land  will 
not  avail  him,  it  is  common  to  relieve  on  terms  from  the  consequence 
of  ignorance  of  practice.  The  Judges  of  the  Queen's  Bench,  who 
alone  possess  the  function  of  granting  or  refusing  a  criminal 
information,  may  lay  down  a  rule  to»regulate  their  own  proceeding 
in  that  matter,  but  I  do  not  think  that  they  can,  by  any  such  rule, 
bind  the  Judges  of  another  Court,  so  as  to  prevent  their  entertaining 
an  action  brought  in  the  ordinary  way. 

Pabke,  B.  : 

The  Court  of  Queen's  Bench  did  not  give  this  plaintiff  the  relief 
he  asked,  so  that  the  argument  in  support  of  the  rule  would  exclude 
him  from  all  remedy,  because  he  had  merely  applied  for  other  relief 
elsewhere,  without  obtaining  it.  The  defendant  cannot  put  this 
case  higher  than  if  the  plaintiff  had  entered  into  a  rule  in  the  Court 
of  Queen's  Bench  that  no  action  should  be  brought  in  any  other 
Court,  except  by  their  sanction.  The  Court  of  Queen's  Bench  know 
the  circumstances  under  which  they  refused  the  information :  we 
are  asked  to  stay  the  action,  but  cannot  know  that  the  action  is  not 
rightly  founded.  Then  we  ought  not  to  interfere,  except  we  see 
that  the  action  has  been  brought  against  good  faith.  But  the 
undertakings  if  it  is  one,  is  entered  into  with  the  Court  of  Queen's 
Bench,  by  tacit  assent  of  the  applicant  for  the  criminal  information 
at  the  time  of  so  applying.  That  Court  may  think  that  the  bringing 
an  action  in  this  Court  is  a  contempt,  and  a  ground  for  granting  an 
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Waklet      attachment  there.    Bat  no  tacit  understanding  that  the  practice  of 
Cooks.       that  Court  shall  be  complied  with  can  authorise  us  to  stay  pro- 
ceedings in  an  action  brought  in  this  Court.     I  thought  the  rule 
laid  down  in  Rex  v.  Sparrow  had  only  applied  in  cases  where  a 
criminal  information  had  been  granted. 

BoLFB,  B. : 

The  Court  of  Queen's  Bench  is  supposed  to  have  laid  down  a  rale 
[•826]  of  practice,  which  they,  knowing  the  *circumstances,  would  be 
competent  to  dispense  with  in  the  particular  instance ;  whereas, 
if  the  rule  were  to  be  imperative  on  other  tribunals  to  whom  the 
facts  are  unknown,  the  strange  anomaly  would  arise,  that  the 
prohibition  to  bring  an  action  would  be  absolute  in  the  other  Courts, 
but  qualified  in  the  Court  of  Queen's  Bench. 

Platt,  B.  : 

Probably  all  that  was  intended  by  the  rule  laid  down  in  Rex  v. 
Sparrow  was  to  prevent  the  oppression  of  a  criminal  and  civil 
proceeding  for  the  same  cause  of  complaint,  by  enabling  the  AtUmtey- 
General  to  enter  a  nolle  prosequi^  if  necessary. 

Rule  discharged ;  the  costs  to  be  costs  in  the  cause  (i). 


1847.  A8PREY  V.  LEVY. 

^^*  (16  Meeeon  &  Welsby,  851—860.) 

[  ^^^  ]  The  plaintiff  accepted  a  bill  for  25/.  for  the  accommodation  of  F.,  who 

was  preesed  at  the  time  by  the  defendant,  a  fiheriff's  officer,  for  seTen 
guineas,  claimed  as  being  due  for  possession-money.  F.  was  to  get  the 
bill  discounted  by  the  defendant  or  elsewhere,  and  to  give  the  plaintiff  the 
surplus  above  the  seven  guineas.  He  deposited  it  with  the  defendant  as  a 
security  for  that  sum,  the  defendant  knowing  the  circumstances,  and  that 
the  plaintiff  had  had  no  value  for  his  acceptance.  The  defendant  indorsed 
it  over,  and  kept  the  proceeds.  The  hojlder  sued  the  plaintiff,  who  there- 
upon paid  him  the  whole  amount  of  the  bill :  Held,  that  the  plaintiff  had 
no  right  of  action  against  the  defendant  as  for  money  paid  to  his  uae  on  a 
request  implied  by  law ;  but  that  his  remedy  was  against  F.,  on  an  implied 
contract  to  indemnify  the  plaintiff  for  lending  him  his,  the  plaintiff's 
acceptance. 

Assumpsit  for  money  paid,  and  on  an  account  stated.     Plea,  Non 
assumpsit.     The  particular  of  the  plaintiff's  demand  claimed  25/. 

(1)  PoLLOOK,  C.  B. ,  cited  Starkie  on  advantage  derived  by  the   defendant 

Slander,  which  states  (let  ed.  599)  that,  from  this  mode  of  proceeding ;  for.  if 

in  general,  the  applicant  for  a  criminal  convicted  under  an    indictment,  the 

information  must  waive  his  right  of  prosecutor  might  still  sue  for  damages, 
action;     and    adds,    that   this  is  an 
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for  money  paid  by  the  plaintiff  for  the  use  of  the  defendant,  and  at  Abpbvt 
his  request,  to  one  John  Williams,  in  respect  of  a  certain  bill  of  utrr. 
exchange,  dated  28th  January,  1846.  At  the  trial,  at  the  Middlesex 
sittings  after  last  Michaelmas  Term,  before  the  Lord  Chief  Baron, 
the  following  appeared  to  be  the  facts.  The  defendant,  a  sheriff's 
officer,  was  in  possession  of  the  goods  of  one  Faucher  under  a.^./a. 
at  the  suit  of  Hart.  A  prior  execution  had  issued  by  Goldshede 
against  the  same  goods ;  but  a  subsequent  distress  for  rent  having 
exhausted  them  all,  Goldshede  withdrew  from  possession,  without 
claiming  possession-money.  The  attorney  for  Hart  gave  an  uncon- 
ditional order  to  the  defendant  to  withdraw  also,  but  the  defendant 
refused,  except  on  the  terms  of  receiving  6Z.  for  possession -money 
from  Faucher.  Faucher  told  him  he  hoped  the  plaintiff  would 
accept  a  bill  for  his  accommodation.  The  defendant  said,  if 
^Faucher  could  obtain  the  plaintiff's  security  for  seven  guineas,  [*852] 
which  he  then  demanded  for  possession-money,  he,  the  defendant, 
would  leave  possession.  The  plaintiff  afterwards,  on  Faucher 's 
request,  accepted  the  bill,  dated  28th  of  January,  1846,  drawn  by 
Faucher,  for  26/.,  at  two  months'  date,  on  the  understanding  that 
Faucher  would  get  it  discounted  by  the  plaintiff,  or  elsewhere,  and, 
after  retaining  the  seven  guineas,  give  the  plaintiff  the  difference. 
Faucher  handed  this  bill  to  the  defendant  as  a  security  for  the  6Z. 
possession-money  as  first  demanded,  and  the  defendant  withdrew 
his  man  from  possession,  but  would  not  discount  or  give  up  the  bill 
till  he  received  seven  guineas.  The  bill  was  not  discounted,  but 
was  indorsed  by  the  defendant  to  Williams,  and  handed  to  Teague, 
the  attorney  to  Williams.  At  its  maturity,  on  the  81st  of  March, 
it  was  presented  for  payment  by  Teague  on  behalf  of  Williams,  and 
was  dishonoured.  Williams  then  sued  the  present  plaintiff  on  the 
bill,  and  declared  on  the  2nd  of  May.  On  the  7th  of  May,  the 
defendant,  through  Teague,  offered  to  pay  182.  to  the  plaintiff's 
attorney,  and  to  deliver  up  the  bill  to  him  on  receiving  121.  and 
interest.  The  plaintiff  did  not  answer  this,  but  on  the  16th  of  May 
settled  the  action  with  Williams,  by  paying  him  26Z.,  the  amount  of 
the  bill,  and  101.  4«.  costs.  On  that  day  the  defendant  was  served 
with  the  following  notices.     The  first  was  as  follows : 

"  To  Mr.  Lawbbncb  Liavy. 

"  I  hereby  give  you  notice,  that  the  bill  of  exchange  drawn  by 
myself  upon,  and  accepted  by,  Mr.  Frederick  Asprey  (the  plaintiff) 
for  the  sum  of  26Z.,  dated  the  28th  day  of  January,  1846,  payable 

47—2 
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AsPRBT       two  months  after  date,  was  accepted  without  any  consideration,  and 

Levy         was  handed  to  me  by  the  said  F.  Asprey  for  the  purpose  of  being 

discounted,  and  for  which  purpose  I  indorsed  and  handed  yon  the 

[  •sss  I       Bame.     Now  I  hereby  desire  and  authorise  you  *to  deliver  the  said 

bill  to  Mr.  F.  Asprey,  as  I  liave  no  claim  on  him  in  respect  thereof. 

May  8th,  1846. 

"  Yours,  &c. 

"  F.  Fauchbb." 

The  second  was  of  the  same  date,  and  in  these  terms : 

**  I  hereby  give  you  notice,  that  I  am  sued  by  Mr.  Williams  for 
the  amount  of  the  bill  of  exchange  for  252.,  drawn  by  Mr.  Faucher 
on,  and  accepted  by,  myself,  which  bill  is  more  particularly  men-, 
tioned  in  the  annexed  notice ;  and  Mr.  Williams  having  given  joa 
notice  for  the  same,  which  you  have  fraudulently  retained,  I  hereby 
give  you  notice,  that,  if  I  am  compelled  to  pay  the  amount  of  such 
bill  and  costs  to  Mr.  Williams,  I  shall  hold  you  responsible  for  the 
same.    Yours,  &c. 

''  Fbedebick  Aspbbt. 

"  To  Mr.  Lawrence  Levy." 

The  following  letter  was  then  sent  by  the  defendant  to  Faucher, 
the  drawer  of  the  bill : 

"  17,  Norfolk  Street,  Strand.    May  16th,  1846. 

"  Sir, — I  have  this  day  received  your  notice,  dated  8th  of  May, 

relative  to  the  bill  for  25/.,  accepted  by  Mr.  Asprey;  and  I  beg  to 

inform  you  that  I  had  paid  it  to  Mr.  Teague  by  a'  cheque  on  the 

London  and  Westminster  Bank  for  the  sum  of  18Z.,  being  the 

balance  of  the  bill  for  252.,  after  deducting  122.,  the  amount  payable 

by  you  to  myself,  and  which  cheque  has  been  this  day  returned 

to  me  by  Mr.  Teague ;  and  I,  therefore,  hold  the  same  on  your 

account,  and  am  ready  to  deliver  you  the  182.  at  any  time  on 

request. 

(Signed)        "  L.  Levy." 

This  letter  was  directed  to  Mr.  F.  Faucher,  at  Mr.  Asprey's, 
6,  Furnival's  Inn,  Holborn,  and  was  left  about  7  o'clock  at  Mr. 
[  'Sbi  ]  Asprey's  on  the  evening  of  the  16th  of  *May,  1846,  though  the 
messenger  was  informed  that  no  papers  were  received  there  for 
Faucher.  Faucher  never  received  it,  and  no  notice  was  taken 
of  it. 

On  the  same  16th  of  May,  a  letter  was  written  by  the  plaintiff's 
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attorney  to  the  defendant,  applying  to  him  for  payment  of  the       aspbbt 
amount  of  a  bill  for  261.  and  expenses,  which  he  had  been  compelled        lmti, 
to  pay  to  Mr.  Williams  in  consequence  of  the  defendant's  having 
improperly  negotiated  the  same,  and  retained  the  proceeds  to  his 
own  use,  and  threatening  proceedings  if  such  payment  was  not 
made. 

Faucher  proved  that  he  had  received  no  value  for  the  bill,  and 
that  there  was  no  other  consideration  for  his  parting  with  it  to  the 
defendant  but  the  61.  between  him  and  defendant. 

For  the  defendant,  it  was  submitted  that  the  action  would  not 
lie,  because  the  plaintiff  had  paid  the  amount  of  the  bill  without 
compulsion,  and  the  defendant  had  a  right  to  retain  it  as  against 
Faucher  for  71.  Is.,  or  at  least  for  61.  The  defendant  had  indorsed 
it  to  Williams,  who  sued  on  it  before  any  notice  had  been  given  by 
the  plaintiff  respecting  the  bill.  The  Lord  Ghibf  Baron  observed, 
that  there  was  no  dispute  as  to  61.  A  verdict  was  found  for  the 
plaintiff  for  20/.,  with  leave  to  the  defendant  to  move  to  enter  a 
nonsuit,  the  Court  to  be  at  liberty,  on  disposing  of  that  motion,  to 
enter  a  verdict  for  26/.,  if  they  should  think  fit.  A  rule  having  been 
obtained  according  to  the  leave  reserved, 

Watson  and  TapreU  showed  cause : 

This  action  is  sustainable  for  26/.,  as  money  paid  to  the  use  of 
the  defendant.  First,  as  there  were  no  goods  of  Faucher  on  which 
to  levy  the  execution,  the  defendant  could  not  claim  possession- 
money  from  Faucher  (i).  Next,  as  to  the  acceptance  obtained  from 
the  plaintiff  by  Faucher,  and  deposited  by  him  *with  the  defendant,  ;;  ^866  ] 
it  was  held  by  the  latter  either  as  a  security  for  the  6/.  claimed  for 
possession-money  against  Faucher,  or  without  consideration  as 
between  them.  At  that  moment,  the  plaintiff  became  a  surety  to 
the  defendant  for  Faucher,  so  as  to  satisfy  any  requirement  of 
privity  between  the  plaintiff  and  the  defendant.  The  defendant, 
having  full  notice  that  it  was  an  accommodation  bill,  indorsed  it  to 
Williams,  and  got  the  amount.  He,  being  the  only  person  who 
paid  anything  on  it,  had  a  legal  claim  to  enforce  it  against  the 
acceptor.  The  plaintiff,  being  thus  obliged  to  pay  it  to  the  holder, 
has  paid  money  to  the  use,  not  of  Faucher,  but  of  the  defendant, 
who,  knowing  the  acceptance  to  have  been  given  without  value,  for 
the  accommodation  of  Faucher,  and  intended  to  be  discounted  for  his 
benefit,  indorsed  the  bill  nevertheless  for  his  own  benefit,  and  got  the 

(1)  BiirkU  V.  Bewes,  3  B.  &  C.  688. 


•  742  1847.    EX.     16  MEE.  &  W.  855—857.  [r-b. 

AiPBSY      amoont ;  thus  compelling  the  plaintiff,  the  accommodation  acceptor, 
Lbvt.        ^^  V^y  ^^  ^  ^^  indorsee.    [They  cited  Bleaden  v.  Charles  (i).] 

[  866  ]  (Parke,  B.  :  Here  the  liability  on  the  bill  is  transferred,  bat  it  is 

difScult  to  see  how  the  privity  is.) 

It  is  no  longer  necessary  to  make  out  privity  of  contract  between 
the  parties,  in  the  action  for  money  paid :  Potrnfl/ v.  Ferrand(i), 
[Exall  V.  Partndge  (8)]. 

(Pabkb,  fi. :  Here  is  a  contract  between  the  plaintiff  and  Faucher, 
that,  if  the  defendant  will  lend  him  his  acceptance,  Faacher  will 
indemnify  him  for  any  use  he,  Faucher,  may  make  of  that  bill.  In 
[  '867  ]  Bleaden  v.  Charles,  Gasblbb,  J.,  *puts  that  case  on  the  ground  that 
where  the  price  of  the  goods  for  which  the  bill  was  deposited  as  a 
security  was  tendered  or  paid,  the  defendant  had  no  longer  anj 
right  to  the  bill,  but  was  in  the  condition  of  a  person  who  had 
simply  found  it.  The  plaintiff,  therefore,  was  compelled  to  pay  by 
the  wrongful  act  of  the  defendant ;  and,  as  the  defendant  had  the 
benefit  of  the  payment,  the  money  must  be  considered  as  paid  to 
his  use.  Here  the  bill  was  parted  with  by  Faucher,  not  for  money, 
but  to  secure  a  debt,  which  he  had  no  right  to  do ;  and  in  the 
result,  a  third  person,  Williams,  having  got  it,  became  the  holder, 
and  recovered  on  it  against  the  plaintiff.  The  case  much  resembles 
Bleaden  v.  Charles;  but  the  plaintiff's  difficulty  in  this  case  is,  that 
all  that  was  done  by  him  was  done  on  a  contract  with  Faacher.) 

The  sum  of  the  plaintiff's  case  is,  that  his  bill,  having  got  into 
defendant's  hands,  with  notice  that  no  value  had  been  given  for  it, 
the  defendant  takes  a  step  by  indorsing  it,  which  compels  the 
plaintiff  to  pay  it.  Then  he  is  liable  to  the  plaintiff  as  for  money 
paid  to  his  use,  not  in  respect  of  any  priority  on  the  bill,  but  on  his 
request,  as  implied  by  the  law,  to  pay  it ;  the  compulsion  of  process 
being  the  evidence  of  a  previous  request  on  the  maxim,  ''  OmnU 
ratihabitio  retrotrahitur  et  mandato  iequiparatur'*  (4).  Jones  ^' 
Hibbert  (6)  was  also  cited. 

Humfrey  and  Archbold,  in  support  of  the  rule : 
The  defendant,  being  a  sheriff's  officer  in  possession,  claimed 

(1)  7  Bing.  246.  (4)  1  Wma.  Saund.  264  a,  notes. 

(2)  30  B.  E.  394  (6  B.  &  C.  439).  (d)  19  fi,  B.  731   (2  Stark.  N.  P.  C. 

(3)  4  fi.  B.  656  (8  T.  fi.  308).  304). 
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seven  gaineas  possession-money  from  Faucher,  the  defendant  in  the      asprbt 
execution,  and  took  from  him  the  plaintiff's  bill  for  25/.,  not  to        lbvt. 
stand  as  his  security  for  the  seven  gaineas  charged  to  Faucher,  but 
in  order  to  be  discounted.    He  indorsed  the  bill  to  Williams,  who 
held  it  when  it  became  due. 

(Pollock,  C.  B.  :  There  was  no  exchange  of  acceptances.   Faucher 
said  to  the  plaintiff,  perhaps  the  defendant  *will  discount  the  bill,       [  ^^^  ] 
and  give  us  the  difference. 

Pabkb,  B.  :  The  difference  was  to  be  given  to  Faucher,   after 
deducting  either  seven  guineas  or  6/.  from  the  amount  of  the  bill; 

Platt,  B.:  The  plaintiff  might  recover  against  Faucher  for 
money  had  and  received.) 

If  the  defendant  had  not  discounted  the  bill,  how  could  he  have 
offered  to  pay  Faucher  the  difference,  viz.  18/.  ? 

(Parke,  B.  :  According  to  your  argument,  nothing  has  been  done 
with  the  bill  but  what  the  plaintiff  meant  should  be  done  with  it : 
so  that  the  plaintiff's  remedy  must  remain  on  the  old  liability  of 
Faucher.)  % 

If  priority  of  contract  were  not  a  necessary  ingredient  in  these  oases, 
a  man  might  be  made  debtor  to  another  against  his  will. 

(Pollock,  G.  B.  :  The  situation  of  the  parties  never  changed  till 
after  the  maturity  of  the  bill,  and  after  an  action  had  been  brought 
on  it  by  Williams  against  the  plaintiff. 

Pabke,  B.  :  The  indorser  is  security  for  payment  by  the  acceptor; 
and  if  he  pays,  he  pays  on  account  of  the  acceptor. 

Platt,  B.  :  In  Pownal  v.  Ferrand  (i)  the  40/.  was  paid  in  relief 
of  the  defendant.    That  is  not  the  case  here.) 

Pollock,  C.  B.  : 

This  rule  must  be  absolute.  I  should  be  glad  to  have  been  able 
to  have  sustained  the  verdict  in  a  case  where  the  defendant,  having 
.  obtained  the  security  of  the  plaintiff's  bill  for  25/.  for  a  claim 
against  a  third  person  of,  at  utmost,  seven  guineas,  indorsed  it  over, 
and  kept  the  whole  proceeds.  Bleaden  v.  Charles  (2)  was  cited  in 
support  of  the  plaintiff's  claim,  and,  in  one  aspect,  bears  much  on 
(1)  30  B.  B.  394  (6  B.  &  C.  439).  (2)  7  Bing.  246. 
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abpbsy  it.  Indeed,  till  the  original  circumstances  of  this  case  are  carefolly 
Lmvt.  considered,  it  seems  exactly  in  point.  Bat  Mr.  Humfrey  has  ablj 
pointed  out  the  material  difference  in  point  of  fact  between  the  two 
cases.  Here  it  was  intended  by  the  plaintiff,  that  the  defendant 
should  have  the  bill,  and  discount  it.  He  had  it,  and  either 
[  •ssy  ]  discounted  or  paid  it  away.  To  ♦whom  is  he  liable  for  the  proceeds? 
The  bill  did  not  become  due  till  the  81st  of  March.  The  writ  was  not 
in  evidence,  but  the  declaration  was  of  the  2nd  of  May.  No  claim 
of  the  bill  was  made  by  the  plaintiff  till  after  it  was  paid  away  by 
the  defendant,  and  an  action  had  been  brought  against  him  upon  it 
by  the  holder,  Williams.  Then  the  plaintiff's  present  remedy  is  not 
against  this  defendant,  but  Faucher.  It  is  unnecessary  to  consider 
what  might  have  been  the  result  had  the  plaintiff  followed  the  bill 
while  in  the  defendant's  hands,  before  it  was  negotiated. 

Pabeb,  B.  : 

I  am  of  the  same  opinion.  If  a  man  gives  his  acceptance  to 
another  for  the  accommodation  of  that  other,  and  the  bill  is  disposed 
of  according  to  the  original  intention  of  the  parties,  and  the  acceptor 
afterwards  pays  it  accordingly,  he  cannot  call  on  the  indorsers,  bat 
his  remedy  is  on  the  original  contract  against  the  drawer.  Here  the 
plaintiff's  remedy  is  against  Faucher,  for  the  breach  of  his  contract 
-  to  indemnify  the  plaintiff  against  the  consequences  of  accepting  the 
bill  for  his  accommodation.  My  only  doubt  arises  on  Bleaden  v. 
Charles ;  but  that  case  is  distinguishable  on  the  ground  there  pat 
by  Gasblbb,  J.,  and  Bosanquet,  J.,  and  now  by  the  Lobd  Chief 
Baron,  which  shows  that  the  money  has  been  paid  by  the  plaintiff 
to  the  use  of  Faucher,  and  not  to  that  of  the  defendant.  An  answer 
has  been  given  by  my  brother  Platt  to  the  observation  raised  on 
Pownal  V.  Feirand.  As  to  ExaU  v.  Partridge,  the  stranger's  goods, 
when  put  by  him  on  the  land,  became  security  to  the  landlord  for 
the  original  tenant,  who  ought  to  have  paid  the  rent.  The  plaintiff's 
remedy  is  against  Faucher,  to  whom  he  lent  his  acceptance  on  his 
implied  contract  of  indemnity. 

BoLFE,  B.,  concurred. 

Platt,  B.  : 

[  •860  ]  According  to  the  argument  for  the  plaintiff,  *it  might  be  said 

that,  had  the  bill  been  indorsed  by  Williams,  and  paid  by  him,  he 
might  have  also  alleged  that  he  had  paid  it  to  the  use  of  the  defendant. 

Ride  absoluu. 
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IIVAED  V.  ATJDLAND,  sued  as  Executor  of  Whitelock  (l).        i847. 

^    ^  May  I. 

(16  Meeson  &  Welsby,  862—877.)  

r  8fi2  1 

Covenant.    W.,   by  voluntary  conveyance,  assigned  to  plain tifP,   his  '-         ' 

executors,  &c.,  his  furniture,  effects,  &c.,  in  trust,  to  the  use  of  W.,  the 
settlor,  for  his  life,  and  at  his  death,  in  equal  moieties,  to  the  use  of  two 
nieces  of  W.,  named.  Covenant  by  W.,  for  himself  and  his  heirs  and 
executors,  to  do  all  further  reasonable  acts  and  things  for  further  and 
better  assigning  and  transferring  the  said  furniture,  <&c.,  to  plaintiff,  on  the 
same  trusts  as  by  plaintiff  or  his  counsel  should  be  reasonably  advised. 
W.  was  in  possession  of  the  furniture,  &c.,  till  his  death.  On  that  event, 
defendant,  his  executor,  became  possessed,  and  sold  the  whole.  Plaintiff 
sued  the  defendant,  as  executor  of  W.,  on  the  above  covenant  for  further 
assurance,  averring,  in  his  declaration,  that  it  was  at  no  time  necessary  to 
sell  any  of  W.'s  chattels  to  pay  any  debt  of  W.,  and  that  there  were  no 
creditors  of  his  who  could  impeach  the  validity  of  the  indenture,  and 
assigning,  by  way  of  breaches,  .first,  that  defendant  refused  to  deliver 
possession  of  the  furniture  to  plaintiff;  and,  secondly,  that  defendant 
converted  and  sold  the  same,  not  alleging  that  he  sold  it  in  market  overt : 
Held,  that  the  plaintiff  was  entitled  to  recover,  at  least  on  the  last  breach, 
the  value  of  the  furniture  possessed  by  W.  from  the  time  of  his  executing 
the  deed  to  his  death,  and  afterwards  sold  by  the  defendant  as  his  executor, 
though  trover  might  have  been  sustained  for  the  same  cause  of  action. 

Covenant.  Declaration  of  24tb  of  October,  1845,  stated  that 
before  and  at  tbe  time  of  the  making  of  the  indenture  thereinafter 
mentioned,  and  in  the  lifetime  of  the  said  W.  Whitelock,  tbe  said 
Whitelock  was  possessed  as  of  bis  own  property  of  divers  household 
goods,  furniture,  books,  plate,  linen,  and  china,  and  other  property 
and  effects,  and  thereupon  heretofore,  to  wit,  on  the  7th  of  July, 
1826,  by  a  certain  indenture  then  made  between  the  said  W.  White- 
lock  of  the  first  part,  W.  T.  Ward,  Margaret  his  wife,  and  M.  Hervey, 
of  tbe  second  part,  and  the  plaintiff  of  the  third  part  (prqfert  of  the 
deed),  after  reciting,  &c.,  and  that  the  said  W.  Whitelock  being 
mindful  and  desirous  of  making  a  provision  for  tbe  said  W.  T. 
Ward  and  Margaret  his  wife,  and  M.  Hervey,  the  said  M.  Ward  and 
M.  Hervey  being  his  nieces  and  only  near  relatives,  had  proposed 
to  assign  and  transfer  all  and  singular  his  personal  estate  and  effects 
for  the  benefit  of  the  said  W.  T.  Ward  and  Margaret  his  wife,  and 
M.  Hervey,  after  the  death  of  the  said  W.  Whitelock,  in  manner 
thereinafter  mentioned,  it  was  witnessed  that,  for  carrying  such 
mind  and  desire  into  effect  and  execution,  and  for  and  in  considera- 
tion of  the  natural  love  and  affection  which  the  said  W.  Whitelock 
had  and  bore  for  and  towards  his  said  nieces,  and  for  their  advance- 
ment and  maintenance  in  life,  and  in  consideration  of  10«.  &c.  to 

(1)  Discussed  in   Cochrane  v.  Moore      377. — J.  G.  P. 
(1890)  25  Q.  B.  Div.  57,  59  L.  J.  a  B. 
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Wabd  him  the  said  W.  Whitelock  in  hand  paid  by  the  said  plaintiff  at  or 
AuDLAMD.  before  the  execution  of  *the  said  indenture,  the  receipt  whereof  was 
[  *863  ]  thereby  acknowledged,  and  also  for  divers  other  good  causes  and 
considerations  him  thereunto  moving,  he  the  said  W.  Whitelock  by 
the  said  indenture  did  give,  grant,  bargain,  sell,  assign,  transfer 
and  set  over  unto  the  said  plaintiff,  his  executors,  administrators, 
and  assigns,  amongst  other  things,  all  and  singular  his  the  said 
W.  Whitelock's  household  goods  and  furniture,  plate,  linen  and 
china,  live  and  dead  stock,  effects,  books,  prints,  and  pictures,  and 
all  other  the  personal  estate  and  effects  whatsoever,  whereof  the 
said  W.  Whitelock  then  was  or  should  or  might  at  anytime  or  times 
thereafter  be  possessed  of,  interested  in,  or  entitled  unto»  and  in 
whose  hands,  custody,  or  power  the  same  or  any  of  them  or  any 
part  thereof  were  then  or  might  thereafter  come  to  or  be,  with  their 
and  ^every  of  their  appurtenances,  and  all  the  estate,  right,  title, 
interest,  equity  of  redemption,  property,  claim,  and  demand  whatso- 
ever of  him  the  said  W.  Whitelock,  of,  in,  to,  or  out  of  the  said 
estate  and  effects  or  any  part  thereof,  to  have  and  to  hold,  receive, 
take,  and  enjoy  all  and  every  of  the  said  goods,  chattels,  and  effects, 
and  all  and  singular  other  the  estate  and  effects  thereinbefore 
granted  and  assigned,  or  mentioned  and  intended  so  to  be,  with  their 
and  every  of  their  appurtenances,  unto  the  said  plaintiff,  his  execu- 
tors, &c.,  nevertheless  upon  the  trusts,  and  to  and  for  the  uses,  ends, 
and  intents  and  purpose^  following,  that  is  to  say,  to  the  use  and 
behoof  of  the  said  W.  Whitelock  for  and  during  the  term  of  his 
natural  life,  and  from  and  immediately  after  his  decease,  then  as  to, 
for,  and  concerning  one  moiety  or  equal  half  part  thereof,  to  the 
use  and  behoof  of  the  said  W.  T.  Ward  and  Margaret  his  wife,  their 
executors,  &c.  absolutely ;  and  as  to,  for,  and  concerning  the  other 
moiety  or  equal  half  part  thereof,  to  the  only  absolute  use  and 
behoof  of  the  said  M.  Hervey,  her  executors,  &c.  absolutely,  subject 
nevertheless  to  a  certain  proviso  therein  contained,  to  the  effect  that 
in  case  of  the  said  W.  T.  Ward  and  Margaret  his  wife,  or  the  said 

[  •864  ]  M.  Hervey,  dying  in  the  ♦lifetime  of  the  said  W.  Whitelock,  leaving 
lawful  issue,  that  then  the  share  of  the  party  dying  should  go  to  the 
use  of  the  issue  of  such  party  as  therein  mentioned ;  and  the  said 
W.  Whitelock  did  thereby,  for  himself,  his  heirs,  executors,  adminis- 
trators, and  assigns,  covenant,  &c.  to  and  with  the  plaintiff,  his 
executors,  &c.,  that  he  the  said  W.  Whitelock,  his  heirs,  executors, 
&c.  and  every  other  person  or  persons  having  or  claiming,  or  who 
should  or  might  have  or  claim,  any  estate,  right,  title,  or  interest  at 
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law  or  in  equity  of,  in,  to,  or  oat  of  the  said  personal  estate  and  Ward 
effects  or  any  part  or  parcel  thereof  intended  to  be  thereby  assigned  audland. 
and  transferred  by,  from,  or  under  him,  them,  or  any  of  them, 
should  and  would  from  time  to  time  and  at  all  times  thereafter,  at 
the  request  of  the  said  plaintiff,  his  executors,  <&c.,  make,  do, 
acknowledge,  sign,  pass,  and  execute,  or  cause  and  procure  to  be 
made,  done,  acknowledged,  signed,  passed,  and  executed,  all  and 
any  such  further  and  other  lawful  and  reasonable  acts,  deeds,  things, 
devices,  transfers,  assignments,  releases,  conveyances,  and  assur- 
ances in  the  law  whatsoever  for  the  farther  and  better  assigning  and 
transferring  all  and  singular  the  said  personal  estate  and  effects 
thereby  assigned  and  transferred  or  intended  so  to  be,  and  every 
part  thereof,  with  the  appurtenances,  unto  the  said  plaintiff,  his 
executors,  &c.  upon  the  trusts  aforesaid,  be  the  same  by  any  lawful 
ways  or  means  whatsoever,  as  by  the  said  J.  Ward,  his  executors, 
&c.  or  the  person  or  persons  for  the  time  being  entitled,  or  his  or 
their  counsel  learned  in  the  law,  shall  be  lawfully  and  reasonably 
advised  or  devised  and  required,  as  by  the  said  indenture,  &c. 
(reference  to  the  indenture).  And  the  plaintiff  saith,  that  after  the 
making  of  the  said  indenture,  and  in  pursuance  of  the  trusts  thereof, 
the  said  W.  Whitelock  remained  and  continued  in  the  possession  of 
all  and  singular  the  said  household  furniture,  goods,  and  chattels,  of 
which  the  said  W.  Whitelock  was  so  possessed  and  entitled  to  as 
aforesaid  at  the  time  of  the  making  of  the  said  indenture,  and  which 
were  comprised  *in  and  assigned  thereby,  from  the  time  of  making  [  «866  ] 
the  said  indenture  until  and  at  the  time  of  his  death,  and  that  here- 
tofore, to  wit,  on  the  27th  of  June,  1886,  the  said  W.  Whitelock 
died  so  possessed  thereof,  leaving  the  said  W.  T.  Ward  and 
Margaret  his  wife  him  surviving.  And  the  plaintiff  further  saith, 
that  the  said  M.  Hervey  died  after  the  making  of  the  said  indenture, 
and  in  the  lifetime  of  the  said  W.  Whitelock,  to  wit,  on  the  20th  of 
January,  1888,  leaving  issue  two  children,  i.t'.,  W.  Whitelock  and 
D.  Hervey  her  surviving,  and  which  said  two  children  also  survived 
the  said  W.  Whitelock  and  are  still  living ;  and  the  plaintiff  further 
saith  that,  after  the  said  W.  Whitelock's  death,  to  wit,  on  the  10th 
of  July,  1836,  tlie  said  household  furniture,  plate,  linen,  china,  and 
other  goods  and  chattels  of  which  the  said  W.  Whitelock  was  so 
possessed  of  and  entitled  to  as  aforesaid  at  the  time  of  making  the 
said  indenture,  and  which  were  comprised  in  and  assigned  thereby, 
and  which  were  of  great  value,  to  wit,  of  the  value  of  500/.,  came 
to  and  were  in  the  hands  and  possession  of  the  defendant,  then  being 
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Ward  executor  of  the  said  W.  Whitelock.  NevertheleBs,  the  plaintiff  in 
AuDLAND.  'ftct  saith,  that  the  defendant,  as  such  executor  of  the  said 
W.  Whitelock  as  aforesaid,  did  not  nor  would  from  time  to  time 
and  at  all  times  after  the-  death  of  the  said  W.  Whitelock,  at  the 
request  of  the  plaintiff,  make,  do,  acknowledge,  sign,  pass,  and 
execute,  or  cause  and  procure  to  be  made,  done,  acknowledge, 
signed,  passed,  and  executed,  all  and  every  such  further  and  other 
lawful  and  reasonable  acts,  deeds,  things,  devices,  transfers,  assign- 
ments, releases,  conveyances,  and  assurances  in  the  law  whatsoever, 
for  the  further  and  better  assigning  and  transferring  the  said 
household  furniture,  goods,  chattels,  and  effects  comprised  in  aud 
assigned  and  transferred  by  the  said  indenture,  or  intended  so  to 
be,  unto  the  plaintiff,  upon  the  trusts  mentioned  in  the  said  inden- 
ture, by  any  lawful  ways  or  means  whatsoever,  as  by  the  said 
[  •s^  ]  plaintiff  were  lawfully  and  reasonably  advised  and  *required 
according  to  the  form  and  effect  of  the  said  covenant  of  the  said 
W.  Whitelock  in  that  behalf  in  the  said  indenture  contained,  but 
although  after  the  death  of  the  said  W.  Whitelock,  and  after  the 
said  household  furniture,  plate,  linen,  china,  and  other  goods  and 
chattels  had  so  come  into  and  were  in  the  defendant's  hands  and 
possession  as  aforesaid,  to  wit,  on  &c.,  the  plaintiff  gave  notice  to 
the  defendant  of  the  said  indenture,  and  of  the  said  assignment  and 
covenant  therein  contained,  and  required  the  defendant,  as  such 
executor  as  aforesaid,  and  for  the  further  and  better  assigning  and 
transferring  to  the  plaintiff  the  said  furniture,  plate,  linen,  china, 
and  other  goods  and  chattels,  which  have  so  come  into  the  defen- 
dant's possession,  to  deliver  up  and  transfer  the  possession  thereof 
to  the  plaintiff,  upon  and  for  the  trusts  and  purposes  expressed  in 
the  said  indenture ;  and  although  it  was  at  no  time  necessary  that 
the  said  last-mentioned  goods  and  chattels,  or  any  part  thereof, 
should  be  sold  or  applied  for  or  towards  payment  or  satisfaction  of 
any  creditor  or  creditors  of  the  said  W.  Whitelock  deceased,  and 
there  were  no  creditors  of  the  said  W.  Whitelock  by  whom  the 
validity  of  the  said  indenture  was  in  any  way  impeached,  yet  the 
plaintiff  in  fact  saith  that  the  defendant  did  not,  nor  would,  when 
he  was  so  requested  as  aforesaid,  or  at  any  time  afterwards,  deliver 
up  or  transfer  the  possession  of  the  household  furniture,  plate,  linen, 
china,  and  other  goods  and  chattels,  or  any  part  thereof,  to  the 
plaintiff,  for  the  trusts  and  purposes  of  the  said  indenture,  but  wholly 
refused  so  to  do;  and  the  defendant,  further  disregarding  the  said 
indenture  after  the  death  of  the  said  W.  Whitelock,  and  after  the 
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said  household  furniture,  &c.  had  come  to  and  were  in  the  hands  Ward 
and  possession  of  the  defendant,  and  after  the  defendant  had  received  audland. 
notice  of  the  said  indenture  as  aforesaid,  and  of  the  title  of  the 
plaintiff,  and  had  been  required  to  deliver  up  the  same  to  the 
plaintiff  as  aforesaid,  wrongfully  and  in  violation  of  the  said  inden- 
ture kept  and  retained  the  possession  of  the  said  last-mentioned 
^  goods  and  chattels,  claiming  the  ownership  thereof  as  executor  as  [  ^867  ] 
aforesaid,  and  prevented  the  plaintiff  from  taking  the  possession 
thereof  for  the  trusts  and  purposes  of  the  said  indenture ;  and  after- 
wards, to  wit,  on  &c.,  wrongfully  converted  the  said  goods  and 
chattels,  and  sold  and  disposed  of  the  same,  and  applied  the  proceeds 
thereof  to  his  own  use,  contrary  to  the  said  indenture  and  to  the 
covenants  of  the  said  W.  Whitelock,  for  himself  and  his  executors, 
with  the  plaintiff  therein  contained ;  and  so  the  plaintiff  saith  that 
the  defendant,  as  such  executor  as  aforesaid,  although  often 
requested  so  to  do,  hath  not  kept  the  said  covenants  of  the  said 
W.  Whitelock,  so  made  as  aforesaid,  but  hath  broken  &c.,  to  the 
plaintiff's  damage  of  500/.,  Sue. 

Pleas  :  1st,  after  setting  out  the  indenture  on  oyer^  as  to  so  much 
of  the  declaration  as  relates  to  the  said  other  property  and  effects, 
over  and  above  the  said  household  goods,  furniture,  books,  plate, 
linen  and  china  therein  mentioned,  the  defendant  says,  that  the 
said  W.  Whitelock  was  not  possessed  thereof,  or  of  any  part  thereof, 
as  of  his  own  property,  in  manner  and  form  as  in  the  said  declara- 
tion is  above  alleged ;  2ndly,  to  so  much  of  the  declaration  as  in 
the  introductory  part  of  the  last  plea  mentioned,  fwn  est  factum  ; 
Srdly,  to  the  residue  of  the  declaration,  non  est  factum ;  4thly,  to 
the  breach  of  covenant  lastly  assigned,  that  he  the  defendant  did 
not  wrongfully  convert  the  said  goods  and  chattels,  in  manner  and 
form,  &c.    Issues  on  these  pleas. 

The  particulars  of  the  breaches  claimed  damages  equal  to  the 
value  of  the  whole  household  furniture,  goods,  plate,  *linen,  china,  [  •868  ] 
books,  prints,  pictures  and  effects,  which  were  upon  and  about  the 
house  and  premises  of  the  testator,  W\  Whitelock,  deceased,  at 
Sulhamstead,  in  the  county  of  Berks,  at  the  time  of  his  death,  and 
belonging  to  him  at  the  time  of  executing  the  indenture  of  the  7th 
July,  1826. 

At  the  trial  before  Pollock,  G.  B.,  at  the  Middlesex  sittings  after 
Michaelmas  Term,  1846,  the  deed  of  July,  1826,  was  proved,  and 
the  death  of  the  testator  in  1836.  The  probate  of  his  will,  made  in 
1888,  was  produced,  by  which  he  vested  his  whole  property  in  the 


750  1847.    EX.     16  MEE.  &  W.  868—869.  Tilk. 

Ward  defendant  and  another,  in  trust  for  the  children  of  M.  Henrey,  who 
AuDLAira  had  died  since  1826.  Two  bills  in  Chancery,  filed  by  the  plaintiff 
against  the  defendant  and  others,  to  establish  the  deed,  had  been 
dismissed  with  costs.  A  third  bill  was  afterwards  filed  by  him, 
and  a  report  made  by  the  Master,  that  the  property  included  in  the 
indenture  of  the  7th  July,  1826,  consisted  of  certain  mortgage 
securities,  a  policy  of  insurance  on  the  life  of  W.  Whitelock,  and  a 
quantity  of  household  furniture,  plate,  linen,  china,  live  and  dead 
stock,  and  effects,  books,  two  portraits  of  himself,  with  a  schedule, 
stating  the  property  of  the  testator  included  in  the  indenture,  which 
came  to  the  hands  of  the  defendant  as  his  executor.  The  only  two 
items  material  in  this  case  were,  ''Produce  of  sale  of  furniture, 
2442.  14s.  2d. ;"  *'  certain  plate,  books,  and  other  effects  remaining 
unsold,  valued  at  661.  11«.*'  The  Master  also  found  that  there  was 
other  property  belonging  to  the  testator  at  the  time  of  his  death, 
which  was  not  included  in  the  indenture,  and  that  the  testator  owed 
no  debts.  This  bill  also  was  dismissed  with  costs,  on  the  27th 
February,  1845.  A  subsequent  amicable  suit  for  administration 
of  the  assets  was  commenced :  Hervey  v.  Audland  and  others, 
[  •869  ]  Ex  paHe  Ward  (i).  The  plaintiff  *petitioned  to  be  permitted  to  go 
in  before  the  Master  to  prove  a  specialty  debt,  by  the  executor's 
alleged  breach  of  covenant.  This  was  refused,  with  costs,  but  leave 
was  given  to  him  to  sue  at  law.  The  plaintiff  confined  his  case  to 
the  goods  on  the  settlor's  premises  in  July,  1826,  and  their  identity 
with  the  goods  admitted  to  be  sold  by  the  defendant  being  also 
admitted,  a  verdict  was  given  for  the  plaintiff  on  all  the  issues, 
leave  being  given  to  the  defendant  to  move  to  enter  a  verdict  on 
either  issue,  or  to  reduce  the  damages.  However,  in  Hilary  Temi, 
1847,  Watson  obtained  a  rule  to  arrest  the  judgment,  on  the  ground 
of  there  being  no  averment  in  the  declaration,  that  the  act  required 
to  be  done  by  the  covenant  for  further  assurance  was  advised  by 
the  plaintiff  or  his  counsel. 

Martin  and  Hayes  now  showed  cause : 
(Parke,  B.  :  The  question  is,  whether,  under  the  deed  by  which 
the  chattels  in  question  were  settled  on  the  grantor  for  life,  and  dis- 
posed of  after  his  death  to  his  nieces,  there  was  such  an  implied 
contract  to  deliver  them  up  in  that  event,  as,  on  his  executors' 
failure  so  to  do,  amounted  to  a  breach  of  the  covenant  in  the  deed 
ior  further  assurance  by  the  settlor  and  his  executors.) 

(1)  16  April,  1845,  cor,  Shadwbll,  V.-C,  9  Jur.  419. 
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The  plaintiff  contends  that  the  words  of  the  indenture  amoant  to  a       Wabd 
covenant  by  the  grantor,  binding  his  executors  to  deliver  up  these     audlanb. 
chattels  at  his  death  to  his  nieces.    As  soon  as  the  executors 
claimed  a  right  to  retain  the  chattels  adversely  to  the  parties 
entitled  under  the  deed,  that  covenant  attached  and  came  into 
operation.     The  settlor  had  no  debts,  but  as  his  conveyance  was 
voluntary,  *it  was  material  that  the  possession  of  the  chattels  settled       [  •s^o  ] 
should  go  along  with  the  deed :    Twyne's  case  (i).     No  deed  was 
necessary  to  transfer  the  chattels,  and  it  may  be  assumed  to  be 
valid. 

(BoLFE,  B. :  Suppose  real  estate  had  existed  ?) 

If  the  deed  had  been  intended  to  operate  on  real  property,  by 
way  of  feoffment  and  livery  of  seisin,  and  no  seisin  iiad  been 
delivered  at  the  death  of  the  vendor,  so  that  the  heir  claimed  the 
land,  the  heir  would  have  been  liable  to  perform  the  covenant  for 
further  assurance,  by  making  livery  on  the  demand  of  the  trustee 
named  in  the  deed.  In  this  case  of  personal  property  the  settlor's 
covenant  is  expressed  to  be  by  himself  and  his  executors.  Now  the 
sale  and  conversion  by  them  could  not  be  an  act  done  for  the 
further  and  better  assuring  the  chattels  to  the  plaintiff,  on  the 
trusts  of  the  deed,  by  any  lawful  means  which  he  might  reasonably 
require. 

(Platt,  B.  :  If  the  goods  were  placed  by  the  defendant  in  the 
hands  of  a  third  party,  trover  would  lie  against  that  third  party ; 
for,  under  the  circumstance  to  which  the  defendant  owed  his 
possession  of  them,  he  could  not,  by  selling  out  of  market  overt  (2), 
confer  any  property  in  them  contrary  to  that  created  by  the  deed : 
Cooper  V.  Willomatt  (8) ;  for  it  was  incumbent  on  the  purchaser  to 
see  that  the  vendor  had  a  good  title.  In  Twyne's  case,  the  convey- 
ance of  the  goods  was  binding  as  between  the  parties. 

Parks,  B.  :  No  doubt  the  plaintiff  might  have  sued  in  trover. 
In  Irons  v.  Smallpiece  (4),  it  was  held  that  the  verbal  gift  of  a 
chattel,  without  actual  delivery,  does  not  pass  the  property  to  the 
donee,  Abbott,  Gh.  J.,  saying,  '*  By  the  law  of  England,  in  order 
♦to  transfer  property  by  gift,  there  must  either  be  a  deed   or       t  '871  ] 

(1)  8  Co.  Eep.  80  b.  (3)  68  R  R  798  (1  C.  B.  672). 

(2)  Loeschman  y.  Machin,  20  R  B.  (4)  21  R  B.  395  (2  B.  &  Aid.  551). 
687  (2  Stark.  N.  P.  C.311). 
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Ward       instrament  of  gift,  or  there  mast  be  an  actual  delivery  of  the  thing 
AuDLAKD.     to  the  donee."    That  is  not  correct  (i).) 

In  Lttnn  v.  Thornton  (2),  Mauls,  J.,  observes  on  Lord  Tbntiirden's 
opinion  as  remarkable,  and  leaves  it  to  be  inferred  that  the  assign- 
ment might  be  otherwise  than  by  deed. 

(Parke,  B.  :  Grass  and  com  growing  and  standing  on  the  ground, 
and  fruit  on  trees,  are  grantable  (s). 

Pollock,  C.  B.  :  If  a  third  person  was  in  possession  of  the  goods, 
the  defendant  might  have  given  an  order  to  deliver  them  to  the 
plaintifif.) 

Had  he  refused  to  give  such  order  to  deliver,  or,  having  pledged 
them,  neglected  to  redeem  and  deliver  them  to  the  plaintiff,  he 
would  be  liable  in  trover,  but  the  right  so  to  sue  is  merely  con- 
current with  his  right  to  sue  in  covenant.  The  settlor's  object 
was  that  the  grantors  should  have  the  goods  themselves ;  but  the 
defendant  by  his  own  act,  viz.  the  sale  and  conversion,  has  abso- 
lutely defeated  that  object,  and  has  rendered  it  as  impossible  to 
perform  the  covenant  as  if  he  had  burnt  them. 

(Platt,  B.  :  The  covenant  must  have  the  same  meaning,  whether 
enforced  against  the  settlor  or  his  executor,  the  defendant.  If 
the  settlor's  possession  of  these  goods  was  the  same  as  that  of  the 
plaintiff,  why  was  not  the  possession  of  the  settlor's  executors  also 
that  of  the  plaintiff?) 

The  act  of  conversion  is  by  the  executor  himself,  the  party  bound 
by  the  covenant,  and  is  therefore  decisive.  By  the  deed  the 
defendant  is  to  do  and  execute  all  such  acts,  deeds,  and  things 
as  by  the  plaintiff  might  be  required  for  transferring  as  well  as 
assigning  the  chattels.  Now  '*  deed  "  and  '*  thing  "  cannot  mean 
deed  only,  and  the  transfer,  being  of  chattels,  might  be  accom- 
plished by  mere  handing  over  without  deed. 

(Parke,  B.  :  Had  the  goods  been  settled  on  the  plaintiff  for  the 
life  of  another,  the  plaintiff  would  say  they  must  be  delivered  up  to 
him. 

(1)  This  passage  is  discuBsed  by  Fry,      p.  380.— J.  G.  P. 
L.  J.,  in  Cochrane  v.  Moore,  25  Q.  B.  (2)  68  B.  R.  721  (1  0.  B.  381). 

Div.  at  pp.  62,  63,  59  L.  J.  Q.  B.  at  (3)  Shep.  Toucbst.,  tit  Grant,  245. 
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Platt,  B.  :   The  subject-matter  of  *  transfer  being  personalty,        Ward 
assigns  the  proper  meaning  to  the  words  used.  audland. 

[  •872  ] 

Parke,  B.  :  Would  a  refusal  by  the  defendant  to  deliver  up  the 
goods  be  a  breach  of  this  covenant  ?) 

Napper  v.  Alington  (i),  and  Warn  v.  Bickford  (2),  show  that  on  a 
covenant  to  do  all  such  further  and  reasonable  acts  and  things  for 
the  further  and  better  granting  and  securing  as  should  be  required, 
an  act  not  within  it,  e.g.  the  covenantor's  refusal  to  direct  his 
trustees  to  raise  money  on  mortgage,  for  the  purpose  of  paying  a 
sum  of  money  as  covenanted,  not  being  an  act  of  molestation,  is 
not  a  breach  of  the  covenant.  Here  the  not  doing  the  reasonable 
act  of  delivering  up  the  goods  is  a  breach  of  the  covenant  declared 
on,  and  the  question  is  whether  covenant  may  be  maintained,  not 
whether  trover  might  have  been  brought. 

(Parke,  B.  :  Many  acts  lawful  if  done  by  strangers,  would  be 
illegal  if  done  by  parties  to  a  deed.  You  say  {he  intention  of  the 
parties  was  that  the  goods  themselves  should  be  delivered  up  after 
the  settlor's  death,  and  that  a  further  covenant  of  quiet  enjoyment 
is  to  be  implied  ;  but  if  so,  then  the  damages  having  been  assessed 
on  the  whole,  there  could  only  be  a  venire  de  novo  (8).) 

Still  it  would  prevent  the  arrest  of  judgment ;  for  the  defendant's 
sale  of  the  goods,  by  contravening  the  very  object  of  the  deed 
itself,  prevented  him  from  confirming  the  plaintiff's  title  as  it 
required.  In  Comyns's  Digest,  tit.  "  Covenant  "  (A.  2),  it  is  said  : 
''  Any  words  in  a  deed  which  show  an  agreement  to  do  a  thing, 
make  a  covenant.  So,  if  it  be  said  that  it  is  agreed  A.  shall  pay 
lOZ.  to  B.  for  his  goods,  this  amounts  to  a  covenant  by  B.  to 
deliver  his  goods,  for  agreed  is  the  word  of  both  "  (4). 

(Parke,  B.  :  Bering  v.  Farington  (6)  shows,  that  an  assignment 
*and  transfer  of  a  chattel  creates  an  implied  covenant  against  the       [  ^875  ] 
assignor  and  all  who  claim  under  him,  though  it  may  convey  no 
title  to  the  grantee.) 

(1)  1  Bq.  Cas.  Abr.  166.  I  Saund.  322 ;  1  Siderfin.  423 ;  Sir  T. 

(2)  9  Price,  43;  judgment  arrested  RayTn.  183;  8,  (7.,  Pordagf  v.  Cok,  1 
for  ill-aasigninent  of  breach.  Saund.  319. 

(3)  Martin  resisted  a  vejiire  de  novo,  (5)  1  Freeman,  368.  Cited  by  Holt, 
as  being  against  the  agreement  of  Ch.  J.,  '2  Ld.  Ray.  1242  ;  3  Keble, 
counsel  at  the  trial.  204. 

(4)  Citing  1  RoL  Ab.   518,   1.  60  ; 

R.R. VOL.  LXXIII.  48 


754  1847.    EX.     16  MEE.  &  W.  878—874.  [rr. 


Ward       From  Twyne's  case  till  Edwards  v.  Harhen  (i),  it  was  held  that  the 
AuDLAVD.     absence  of  possession  of  chattels  by  a  grantee  after  conveyance  of 
them  to  him  was  no  more  than  evidence  of  fraud.     That  is  now 
settled  law. 

(Parkb,  B.  :  In  Edwards  v.  Harben{i),  it  was  carried  further, 
being  said  by  Buller,  J.,  to  constitute  fraud.  That  was  acted  on, 
and  introduced  great  confusion  into  the  law  for  some  years,  till 
it  was  settled  in  many  cases,  among  the  rest  in  MartindaU  v. 
Booth  (2). 

Cowling,  in  support  of  the  rule  : 

Trover  was  maintainable  in  respect  of  the  subject-matter  of  both 
breaches ;  the  first  being  that  the  defendant  refused  to  deliver 
possession  of  the  goods  to  the  plaintiff ;  and  the  second,  that  the 
defendant  converted  and  sold  them.  The  present  action  of  cove- 
nant was  intended  to  elude  the  Statute  of  Limitations  as  applicable 
to  the  action  of  trover,  and  to  secure  the  fruits  of  it  in  another 
shape,  viz.  against  the  defendant  as  executor.  If  the  defendant  is 
liable  as  such  in  this  action,  he  might  plead  plene  administrarit 
and  defeat  it,  or  if  he  has  not  fully  administered,  must  pay  from 
the  assets,  whereas  in  trover  he  would  have  been  •  personally 
responsible  for  his  own  act.  The  declaration  shows  no  breach  of 
covenant,  there  being  no  sufficient  averment  that  delivery  was  a 
reasonable  act  for  further  assigning  to  the  plaintiff,  or  that  his 
counsel  required  it. 

(Parkb,  B.  :  Had  this  been  a  grant  in  trust  for  the  grantor  him- 
self pur  auter  vie,  and  that  life  had  dropped  in  the  grantor's  life, 
would  he  have  been  afterwards  liable  for  breach  of  this  covenant  ?) 

It  was  never  covenanted  or  intended  that  the  plaintiff,  or  any  but 
the  settlor  and   grantees,  should  have  possession  of   the  goods 
[•874]       *Bettled. 

(Parkb,  B.  :  Was  he  not  to  have  it  at  the  settlor's  death,  in 
order  to  divide  it  in  moieties  to  the  parties  entitled,  they  not  being 
tenants  in  common  ?) 

The  deed  nowhere  stipulates  or  contemplates  possession  by  the 
plaintiff  for  any  purpose.  He  is  to  do  what  counsel  advises. 
That  shows  it  is  a  covenant  for  doing  anything  necessary  to  com- 
plete  the  title,  e.g.  if  the  settlor  had  only  a  partial  interest  or 
(1)  1  E.  B.  648  (2  T.  R.  687).  (2)  37  E.  E.  486  (3  B.  &  Ad.  498). 
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equity  of  redemption.  Then  the  non-delivery  charged  in  the  first  Wabd 
breach  is  no  breach  of  the  covenant  for  better  assigning  and  audland. 
transferring.  If  that  covenant  included  the  non-delivery  of  the 
chattels,  it  would  have  supported  an  action  against  the  settlor 
himself,  though  entitled  to  the  possession  for  life.  The  non- 
delivery might  have  been  a  breach  of  a  covenant  for  quiet  enjoy- 
ment, had  any  existed  or  been  intended.  This  is  a  limited 
covenant  for  title,  and  as  such  confined  to  rightful  acts  of  persons 
claiming  by  legal  title,  whereas  a  covenant  for  quiet  enjoyment 
extends  to  acts  as  well  of  tort-feasors  as  of  all  others :  Dudley  v. 
FolUott(i).  The  sale,  if  illegal,  was  an  act  committed  by  the 
defendant  in  his  individual  capacity,  yet  the  action  is  an  attempt, 
by  suing  him  in  a  representative  character,  to  make  the  assets  of 
the  deceased  settlor  liable  for  the  defendant's  tort — Wigley  v. 
Ashton  (2),  Comer  v.  Shew  (3) — by  enabling  the  plea  of  plene 
administravit  to  be  pleaded  to  it. 

(Parke,  B.  :  This  was  clearly  a  covenant  against  the  grantor's 
own  act.  Had  he  sold  the  goods,  it  would  have  been  a  breach,  for 
he  could  not  derogate  from  his  own  act.  Bering  v.  Faringt(m(4,), 
is  in  point.) 

There  the  covenantor  himself  was  sued,  which  is  a  material 
distinction.  Suppose  the  settled  chattel  to  have  been  a  horse, 
which  the  settlor  afterwards  shot,  could  the  defendant  have  been 
liable  for  the  individual  act  of  the  settlor  ? 

(Pollock,  C.  B.  :  Had  the  defendant  been  sued  in  his  individual 
capacity,  he  would  *have  been  liable  in  trover,  but,  being  sued  as       [  *875  ] 
executor  of  the  grantor  under  the  deed,  he  is  liable  in  covenant.) 

That  is  the  doubt.  Suppose  a  third  person  to  have  burnt  the 
chattels  between  the  grantor's  death  and  the  period  of  delivering 
them  up,  would  the  defendant,  as  executor,  then  have  been  liable  ? 
This  act,  being  tortious,  was  not  the  subject  of  an  action  ex  con- 
tractu,  but  of  trover.  This  argument  more  especially  applies  to 
the  second  breach,  as  to  which  it  is  said  the  defendant,  by  the  sale, 
has  put  it  out  of  his  power  to  perform  his  covenant:  FoYd  v. 
TUey  (6).  Something  should  be  shown  which  it  was  the  defendant's 
duty  to  do  under  the  covenant.     There  is  no  averment  of  any  sale 

(1)  1  K.  R.  772  (3  T.  R.  504).         (4)  1  Freeman,  368. 

(2)  22  B.  B.  316  (3  B.  &  Aid.  101).     (5)  30  R.  B.  339  (6  B.  &  C.  325). 

(3)  49  B.  B.  632  (3  M.  &  W.  350). 
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waid  in  market  overt,  or  of  any  demand  of  the  goods  l>ack.  Tw^net 
AUDLAHD.  cckse  (])  showB  that  possession  under  the  deed  may  be  essential  to 
its  validity  if  the  grant  be  fraudulent ;  but  many  cases  show  that 
want  of  such  possession,  if  consistent  with  the  deed,  is  not  even 
evidence  of  fraud.  The  eflFect  of  Bering  v.  Faringtm  is,  that  the 
assignment  of  a  chose  in  action,  as  a  bond,  though  inoperative  in 
point  of  interest,  yet  is  a  covenant  that  the  assignee  shall  recover 
the  money  to  his  own  use,  so  that  Dering  was  entitled  to  have 
in  possession  the  500Z.  which  was  to  be  given  him  by  Farington. 
To  imply  such  a  covenant  here  would  contravene  the  parties' 
intention.  The  defendant  was  not  to  divide  the  chattels  as 
executor. 

Pollock,  C.  B.  : 

We  entertain  no  doubt  that  one  breach  is  properly  assigned,  and 
the  record  may  be  amended  by  entering  up  judgment  on  that 
breach  only.  The  rule  is  only  to  arrest  the  judgment,  and  will  be 
discharged  on  the  ground  of  one  breach  being  well  assigned. 

Parke,  B.  : 

The  rule  must  be  discharged.  This  case  falls  directly  within 
[  '876  ]  what  Lord  Hale  lays  down  in  Deiing  *v.  Farington  {2).  The  law 
does  not  imply  warranty  of  present  title  to  assign,  in  cases  of 
personal  chattels ;  but  a  covenant  to  do  all  reasonable  acts  for 
further  and  better  assigning  and  transferring  chattels  conveyed  by 
the  deed,  means  merely  that  neither  the  covenantor  nor  those 
claiming    under    him    will    do  anything  to  interrupt   the  quiet 

(1)  3  Co.  Hep.  80  b.  the    implied  covenant  is    also  void: 

(2)  1  Freeman,  368;  1  Mod.  113;  Owen,  136.  Per  Hale,  Oh.  J.: 
3Keble,304;  6  Vin.  Abr.  381.  Plain-  ''Although  these  words  may  not 
tiff  declares  that  defendant  vettdiffi't,  amount  to  an  implicit  (implied)  cove- 
assiynavity  and  transpoaivit  500/.  to  nant  against  eigne  titles,  yet  they  may 
him  that  was  owing  to  defendant  by  be  good  against  the  party  himself  and 
J.  S.,  and  that  he  did  not  permit  him  his  acts."  Thus  stated  by  Lord  Holt. 
to  receive  it.  Two  questions  were  Ch.  J.*,  in  Ld.  Eay.  1242 :  So  if  a 
moved:  first,  whether  these  words  man  assigns  a  bond  to  J.  S.,  and 
should  amount  to  an  implied  covenant,  afterwards  receives  the  money  of  the 
and  it  was  argued  that  they  should  obligor,  if  he  do  not  immediately  pav 
not,  though  it  was  in  case  of  an  interest  it  over  to  the  assignee,  the  assignee 
passed  or  a  possession  giyen  :  3  Cro.  may  maintain  an  action  of  covenant 
157  ;  1  Leon.  179;  1  Koll.  519;  Bed-  against  him  on  the  word  assignavit, 
ford  V.    BuU,      Secondly,    admitting  and  that  was  the  case  of  Deering  v. 

they   would    amount    to  an  implicit      ."    Also  stated  by  Lord  Holt» 

(implied)  covenant,  yet  this  being  to  Tid.  Eay.  683,  and  cited  arguendo, 
transfer  a  chose  in  action,  and  so  void, 
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enjoyment  of  the  chattels  by  the  parties  contemplated  by  the  deed.        Ward 
Here,  by  the  defendant's  sale,  he  did  interrupt  all  such  enjojonent.     ^udland 
The  defendant  is  in  the  same  position,  as  if  the  present  covenant 
for  further  assigning  and  transferring  the  chattels  had  been  for 
the  grantor  and  covenantor  to  hold  them  pur  auter  vie,  and  he  had 
then  himself  destroyed  them.     In  that  case,  according  to  Lord 
Hale,  the  covenant  could  be  enforced  as  such  against  the  grantor 
and  all  parties  claiming  under   him.      In  the  last  breach  the 
defendant  is  charged  with  keeping  and  retaining  possession  of  the 
chattels,  "  claiming  the  ownership  thereof  as  executor  as  afore- 
said," that  is,   under  the  testator,   who  is  the  covenantor.     If 
Bering  v.  Fanngton  is  law,  the  covenant  has  been  broken,  ♦and       [  •87T  ] 
the  damages  are  payable  out  of  the  testator's  assets.     I  have  some 
little  doubt  as  to  the  other  breach. 

BoLFE,  B. : 

Even  if  I  entertained  any  doubt  as  to  one  of  the  breaches,  it 
would  be  absurd  to  have  another  trial  merely  to  apportion  the 
damages  afresh. 

PliATT,  B. : 

As  to  the  last  breach,  I  quite  agree  with  my  brothers ;  but  as  to 
the  other,  I  have  very  considerable  doubt  whether  the  covenant  is 
not  merely  for  title,  as  argued  by  Mr,  Cowling. 

Ride  discharged. 
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1846.  EU88ELL  V.   NICHOLLS. 

^a^'  (16L.J.  Ch.47— 48.) 

V^^*^^*  A  lady  who  was  entitled  to  property  upon  attaining  twenty-one  or 

'    *  marriage y   married  under  age :    Held,   that    this  contingent  interest  in 

^       -'  property  was  suflScient  to  entitle  her  to  be  made  a  ward  of  Court ;  and 

that  her  mother,  although  in  the  light  of  a  stranger  to  the  property,  might 
present  a  petition  to  have  a  settlement  under  a  decree  of  the  Court 

This  was  a  petition  presented  by  Mrs.  BuBsell,  the  mother  of  a  young 
lady,  who  married  Mr.  John  Bueh,  shortly  after  she  had  attained 
the  age  of  seventeen  years,  without  any  settlement  being  made,  and 
(as  the  petition  represented)  without  her  mother's  consent.  It  was 
stated  on  the  petition,  that  Mrs.  Bush  was  entitled  under  her 
grandfather's  will,  to  certain  property,  upon  her  attaining  the  age 
of  twenty-one  or  marriage,  and  that  she  had  joined  with  her 
husband  in  assigning  this  property  to  a  person  named  Arden,  who 
had  obtained  a  stop  order  to  prevent  the  fund  being  paid  to  any  one 
but  himself. 

The  petition  prayed  that  the  young  lady*s  property  might  be 
settled  under  a  decree  of  the  Court,  and  that  the  fund  to  which  she 
was  entitled  might  not  be  paid  to  her  husband  in  the  meantime. 

Mr.  Stuart  and  Mr.  Halleit,  in  support  of  the  petition. 

Mr.  Toller,  contra  y  urged  that  the  petitioner,  the  mother,  was 
in  the  position  of  a  stranger  to  her  daughter's  property,  and  had 
[  *48  ]  *no  right  to  come  to  the  Court  to  have  it  settled ;  and  that  as  the 
daughter  had  no  property  in  possession  at  the  time  of  her  marriage, 
such  property  being  left  to  her  upon  attaining  twenty-one  or  upon 
marriage,  she  could  not  be  made  a  ward  of  Court. 

The  Yicb-Chancellor  : 

It  appears  to  Aie,  that  in  this  case  the  lady  was  properly  made  a 
ward  of  Court :  she  was  a  co-plaintiff  in  the  bill  which  was  filed, 
and  she  had  in  fact  some  property  in  possession,  and  might  have 
been  entitled  to  other  property,  that  is,  she  had  a  vested  right 
in  other  property,  but  that  is  of  no  importance.  If  she  had 
only  a  contingent  interest  in  the  property,  that  would  be  property 
which  the  Court  would  take  care  of  for  her.  As  to  the  case 
cited  from  Simons,  I  do  not  now  recollect  it  very  well ;  but  I  do 
not  think  there  was  any  question  whether  the  marriage  had  taken 
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place  or  not.  Now,  here,  it  appears  that  Mr.  Bush  married  the  busbbll 
lady  shortly  after  her  attaining  seventeen.  She  was  twenty-one  jjioholls. 
last  September.  The  mother  might  have  consented  to  the  marriage, 
but  that  does  not  affect  the  question.  The  mother  presented  this 
petition,  praying  that  a  settlement  might  be  made ;  and  it  appears 
to  me  that  the  petitioner  is  perfectly  right.  Then  Mr.  Arden,  by 
an  indenture  which  was  dated  in  September,  1844,  took  a  large 
assignment  from  the  husband  of  the  lady,  of  property  in  which  she 
was  interested ;  and,  I  think,  on  the  face  of  the  indenture,  he  must 
have  had  notice  of  her  being  a  ward  of  Gourt,  because  there  was 
actually  a  reference  to  this  suit,  and  he  might  have  ascertained  the 
fact  from  the  pleadings.  Then  he  presents  a  petition,  praying  a 
stop  order,  that  no  part  of  the  property  might  be  transferred  with- 
out notice  to  him.  Now,  it  appears  to  me  that  he  might  have 
obtained  a  stop  order,  that  no  part  of  this  fund  should  be  transferred 
to  Mr.  Bush  without  notice  to  him  ;  and  such  an  order  would  not 
have  affected  this  petition.  But  he  has  obtained  a  larger  stop 
order  than  he  was  entitled  to ;  and  therefore,  as  against  Mrs.  Bussell, 
the  order  should  be  discharged  with  costs ;  and  I  think  it  would 
be  right,  there  being  nothing  special  in  the  case,  that  it  should  be 
referred  to  the  Master  to  find  whether  a  marriage  has  taken  place, 
and  then  to  approve  of  a  proper  settlement. 


ANSLEY   V.   COTTON.  i846. 

Hon   17 
( 16  L.  J.  Ch.  56—56.)  xr^^i. 

A  testatrix  directed  all  her  personal  estate  to  be  converted  into  money,  ^^^ 

and  her  debts  and  funeral  expenses  and  legacies  to  be  paid  out  of  the  r  n       ' 

proceeds,  and  that  out  of  the  residue  large  sums  of  stock  should  be  appro-  r  .^  ■. 

priated  upon  certain  trusts.  She  then  gave  some  pecuniary  legacies  of 
small  amount,  and  directed  that  all  the  said  legacies,  and  all  legacies 
thereinafter  given,  should  be  paid  free  from  legacy  duty :  Held,  that  the 
exemption  from  legacy  duty  applied  to  the  bequest  of  stock  as  well  as  to 
the  pecuniary  legacies. 

The  testatrix,  by  her  will,  made  in  December,  18S9,  gave  a  lease- 
hold house  and  all  her  personal  estate  and  effects  to  trustees,  upon 
trust  to  sell  and  convert  into  money  all  her  personal  estate,  except 
the  leasehold  house,  and  to  stand  possessed  of  the  money  to  arise 
from  the  sale,  upon  trust  to  pay  her  debts,  and  funeral  and 
testamentary  expenses,  and  all  legacies  thereinafter  bequeathed ;  and 
to  stand  possessed  of  the  residue  of  the  said  trust  monies,  upon 
trust  either  to  appropriate  and  set  apart  out  of  her  personal  estate  a 
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anslst  sum  pf  40,000/.  SL  per  cent.  Consols,  or  purchase  stock  to  that  amonnl 
Cotton,  immediately  after  her  decease.  She  then  proceeded  to  declare  the 
trusts  of  that  sum  of  stock ;  and  then  in  similar  terms  directed  her 
trustees  to  appropriate  and  set  apart  6,0002.  3Z.  per  cent.  Consols, 
or  purchase  stock  to  that  amount  immediately  after  her  decease, 
and  then  declared  the  trusts  of  that  stock.  She  then  continued : 
*'  I  give  and  bequeath  to  the  several  persons  next  hereinafter  named 
the  several  legacies  following,  that  is  to  say — (she  then  gave  several 
pecuniary  legacies,  none  of  them  being  of  large  amount).  And  I 
hereby  direct  that  all  such  several  legacies,  as  well  as  any  herein- 
after given,  shall  be  paid  immediately  after  my  decease,  and  free 
of  legacy  duty.  I  give  and  bequeath  to  my  several  servants  next 
hereinafter  mentioned  the  several  legacies  following  (then  followed 
legacies  to  five  servants) :  the  said  five  last-mentioned  legacies  to  be 
payable  only  in  the  event  of  the  said  legatees  respectively  being  in 
my  service  at  the  time  of  my  decease,  or  having  quitted  it  through 
sickness  or  infirmity."  She  then  bequeathed  an  annuity  for  the 
life  of  the  annuitant,  and  directed  her  trustees  to  secure  the  same 
by  selling  a  sufficient  sum  of  stock,  and  afterwards  disposed  of 
the  residue  of  the  monies  to  arise  from  the  sale  and  conversion  of 
her  personal  estate. 

A  question  was  raised  between  the  executors  and  the  legatees  of 
the  6,(K)0/.  U.  per  Cents.,  whether  the  legacy  duty  on  that  bequest 
was  to  be  paid  out  of  that  particular  fund,  or  out  of  the  general 
personal  estate. 

The  case  came  before  the  Master  of  the  Bolls,  who  was  of  opinion 
that  the  legacy  duty  was  payable  out  of  the  particular  fund ;  and 
the  legatees  appealed  from  that  decision. 

Mr.  Wood  and  Mr.  Craig^  for  the  plaintiffs,  in  support  of  the 
decision,  contended,  that  the  terms  in  which  the  testatrix  directed 
the  payment  of  the  legacies,  free  from  legacy  duty,  were  so  general 
that  all  the  bequests  in  the  will  would  be  included,  and  that  there 
was  no  difference  in  this  respect  between  the  pecuniary  legacies  and 
the  gifts  of  stock. 

Mr.  Cooper  and  Mr.  Lewis,  for  the  appellants,  contended,  that 
the  testatrix  contemplated  two  classes  of  gifts :  first,  of  stock,  and 
secondly,  of  money ;  that  she  first  directed  her  debts,  legacies,  &c. 
[  *66  ]  to  be  paid,  and  then  desired  that  the  stock  should  be  ^appropriated 
or  purchased  out  of  the  residue  which  should  remain  after  payment 
of  the  legacies, — clearly  meaning  thereby  those  bequests  which  did 
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not  consist  of  stock.  The  gift  of  pecuniary  legacies  began  a  distinct  anslky 
part  of  the  will :  she  gave  "  the  several  legacies  following,"  and  co-ttok. 
then  directed  such  several  legacies  to  be  paid  free  from  legacy  duty. 
The  pecuniary  legacies  were  all  of  small  amount,  and  there  was 
some  reason  why  the  duty  upon  them  should  be  paid  out  of  her 
estate,  but  that  reason  did  not  apply  to  the  gift  of  the  larger  sum  of 
stock. 

The  Lord  Ghancbllor  (without  hearing  a  reply) : 

It  is  not  quite  certain  what  the  testatrix  meant,  but  she  has  used 
terms  large  enough  to  comprehend  all  the  legacies.  She  has 
directed  that  they^  shall  be  paid  free  from  legacy  duty.  It  is 
incumbent  on  the  appellants,  as  claiming  the  exclusion  of  these  sums, 
to  show  that  she  has  not  included  them.  If  I  cannot  find  that 
contra-distinction  between  bequests  of  money  and  stock  drawn  by 
the  will,  I  am  not  at  liberty  to  draw  the  distinction  and  to  decide 
that  the  direction  will  not  comprise  the  whole.  (His  Lordship  stated 
the  will.)  The  testatrix  then  bequeaths  certain  legacies,  and  then 
comes  the  expression  on  which  the  question  turns :  "all  such  several 
legacies  as  well  as  any  hereinafter  given  shall  be  paid  immediately 
after  my  decease,  and  free  of  legacy  duty."  It  is  an  imperfect 
sentence,  but  to  make  it  complete,  it  must  be  read  **  such  legaci)Bs 
as  are  before  given,  as  well  as  what  are  after  given."  It  is  clear 
that  this  is  not  confined  to  gifts  of  money  legacies,  because  the 
annuity  is  admitted  to  be  included,  and  that  is  to  be  secured  by  an 
appropriation  of  stock.  That  was  not  to  be  excluded.  Why  then 
exclude  the  other  case  of  a  bequest  of  stock  ?  I  can  see  nothing  to 
distinguish  the  one  from  the  other,  except  the  small  circumstance 
of  a  fresh  sentence  being  begun  with  the  words,  '^I  give  and 
bequeath  to  my  several  servants  next  hereinafter  mentioned  the 
several  legacies  following."  There  is  another  circumstance  which, 
although  not  enough  of  itself  to  lead  to  this  conclusion,  would  be 
very  inconsistent  with  the  notion  that  the  sums  of  stock  were  to 
bear  the  legacy  duty.  The  testatrix  had  clearly  the  subject  of 
legacy  duty  before  her  mind.  She  makes  a  bequest  of  6,(K)0/.  stock : 
that  sum  was  to  be  appropriated  whatever  the  price  of  the  funds 
might  be.  How  could  that  exact  sum  be  purchased,  if  the  legacy  duty 
were  to  be  paid  out  of  it  ?  If  the  SI.  per  Gents,  were  nearly  at  par, 
that  sum  might  possibly  be  purchased  with  that  sum  of  money  ;  but  if 
the  general  estate  was  to  bear  the  legacy  duty,  that  would  be  done 
whatever  might  l)e  the  price  of  the  8/.  per  Cents,  at  the  time.     I  do 
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AHBLKT  not  say  that  that  would  be  sufficient  of  itself  to  lead  me  to  this 
Cotton.  decision :  still,  when  we  consider  the  meaning  of  the  doubtful 
expression  in  the  will,  it  appears  to  be  some  assistance  when  yon 
find  that  a  precise  amount  of  stock  is  to  be  realized,  with  the 
intention  that  the  legacy  duty  of  all  legacies  should  be  paid  out  of 
the  general  estate.  It  is  not  that  upon  which  I  proceed,  but  upon 
the  sentence  which  directs  the  payment  of  the  legacy  duty. 


!«*«•  BEOWN   V.   COOKE  (1). 

(16  L.  J.  Ch.  140—144 ;  S.  C.  11  Jur.  77.) 


Dec.  23. 


y  .Q^      *  Upon  motion  for  an  injunction  to  restrain  the  sale  of  a  periodical  con- 

r  i^Q  1  taining  articles  ''^copied  from  the  plaintiffs*  Oazette,  it  was  held  that  the 

r  *141  1  plaintiffs  had  not  made  out  such  a  title  to  the  copyright  in  the  articles 

as  was  required  by  the  Copyright  Act,  1842  (5  &  6  Vict.  c.  45),  since  it 
appeared  that  although  the  editor  was  x>aid  for  supplying  the  articles  and 
other  contributions  upon  the  terms  that  all  copyright  in  the  Oazette  and  in 
all  literary  matters  supplied  thereto  should  belong  to  the  plaintiffs,  yet  it 
was  not  stated  that  the  contributors  had  been  actually  paid  for  their  contri- 
butions.  Injunction  refused,  with  liberty  to  the  plaintiffs  to  bring  an  action. 

This  was  a  motion  for  an  injunction  respecting  the  alleged 
infringement  of  a  copyright.  The  circumstances  of  the  case  were 
as  follows  :  The  plaintiffs  were  the  firm  of  Messrs.  Longman  &  Co., 
of  Paternoster  Row,  who  were  the  publishers  and  proprietors  of  a 
weekly  periodical  called  the  London  Medical  Gazette,  dedicated,  for 
the  most  part,  to  subjects  of  medical  and  surgical  science,  and 
which  was  first  produced  in  the  year  1827.  A  new  series  of  the 
work  was  commenced  in  the  month  of  April,  1845,  and  one  and  the 
same  person  had  continued  editor  from  that  period  up  to  the  date 
of  these  proceedings,  under  an  agreement  with  the  publishers,  by 
which  the  editor  was  to  receive,  and  under  which  he  had  received, 
a  considerable  yearly  salary,  in  consideration  of  which  he  was  to 
supply,  and  had  supplied,  all  the  articles,  dissertations,  and  literary 
matters  for  the  Gazette ;  all  of  which  articles,  dissertations,  contri- 
butions, and  literary  matters  had  been  written  by  persons  who  had 
been  paid  for  so  doing,  and  who  had  supplied  them  to  the  Medical 
Gazette  on  the  express  terms  that  the  copyright  should  belong  to 
and  be  the  property  of  the  plaintiff  Brown  and  his  partners.  The 
defendant  was  the  printer  and  publisher  of  another  weekly  periodical 
of  the  same  description,  entitled  the  Medical  Times.     The  plaintifiis 

(1)  Cited  by  KoMER,  L.  J.,  ^yfa^o  V.  [1904]  A.  C.  17,  73  L.  J.  Ch.  ^), 
Lawreitce  and  Jiulfen,  Lim.  [1903]  1  See  also  SwtH  v.  Btiining  (1855}  16 
Ch.  318,  332,  72  L.  J.  Ch.  107  (revd.      C.  B.  459. 
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alleged  that  a  great  number  of  original  articles  which  had  been  expressly  Bkown 
written  for  and  had  been  published  in  the  London  MediccU  Gazette,  cookb. 
and  for  which  the  respective  authors  had  been  paid  and  remunerated 
by  the  publishers  of  that  periodical,  had  been  copied  from  time  to 
tifne  into  the  Medical  Times,  and  that  the  said  articles  and  other 
matters  so  copied  had  lately  increased  to  a  very  material  extent.  The 
plaintiffs  had  set  out  a  number  of  articles  and  passages  from  articles 
vrhich  had  been  taken,  with  very  slight  alterations,  from  the  plain- 
tiffs' work.  The  injunction  now  asked  for  was  to  restrain  the 
defendant,  Michael  Cooke,  from  selling  or  disposing  of  any  numbers 
or  parts  of  the  Medical  Times  containing  any  article,  communica- 
tion, matter,  or  thing  copied  or  taken  from  the  London  MediccU 
Gazette.  The  defendant,  in  his  affidavit,  stated,  ihat  some  of  the 
authors  of  the  articles  which  it  was  alleged  he  had  pirated  had 
actually  requested  him  to  insert  them  in  his  journal,  and,  in  some 
instances,  had  abridged  them  in  the  form  in  which  they  were 
inserted ;  that  the  abridgments  were  perfectly  fair,  for  it  appeared 
that  more  than  127  columns  had  been  abridged  into  a  tenth  of 
that  space ;  that,  consequently,  they  were  not  such  as  the  Court 
would  restrain. 

Mi\  Bethell  and  Mr,  Eenshaw,  in  support  of  the  motion,  con- 
tended, that  the  plaintiffs  had  a  copyright  in  the  articles  published 
in  the  Medical  Gazette,  under  the  statute  5  &  6  Vict.  c.  45,  s.  18 ; 
that  *the  defendant  had  clearly  infringed  this  copyright,  by  copying  [  •142  ] 
into  his  work  a  variety  of  articles  first  published  by  the  plaintiffs. 
In  one  number  of  the  Medical  Times  there  was  a  portion  of  the 
paper  set  apart  for  such  articles,  to  which  the  following  heading  was 
prefixed :  These  are  the  only  articles  of  interest  in  the  last  three 
numbers  of  the  Medical  Gazette.''  So  that  the  defendant  had  not 
only  taken  what  he  considered  to  be  the  only  articles  of  interest, 
but,  by  the  above  statement,  he  had  depreciated  what  he  actually 
copied.  It  was  true  that  the  consideration  was  paid,  in  the  first 
instance,  to  the  editor,  by  the  proprietors,  but  the  contributors 
were  paid  by  the  editor :  so  that  would  not  prevent  the  plaintiffs 
from  having  a  copyright  in  the  contributions.  It  was  expressly 
stated  in  the  defendant's  work  that  the  articles  were  copied  from 
the  plaintiffs'  Gazette;  and  the  plaintiffs,  by  their  affidavit,  set 
forth  that  the  copyright  was  in  them,  and  that  the  contributions 
had  been  paid  for  by  them :  whether  such  payments  were  made  to 
the  editor  or  the  contributors  themselves  would  make  no  difference. 
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browm  The   following  cases  were  cited  for  the  plaintiffs:    Rundeli  v. 

CooKB.       Murray  (i),  Lewis  v.  Ftdlarton  (2),  Buttsrworth  v.  Robimon  (a). 

Mr.  Roll  and  Mr.  Fooks,  for  the  defendant,  contended,  that 
the  plaintiffs  had  no  copyright  in  the  articles  published  in  the 
Medical  Gazette.  It  was  stated,  upon  the  affidavit  in  support  of 
the  motion,  that  the  editor  was  paid  for  the  contributions ;  but,  in 
fact,  the  articles  were  written  by  a  number  of  contributors,  and 
*  there  was  no  allegation  that  such  contributions  were  paid  for«  The 
editor  might  have  procured  the  articles  from  friends  without 
payment,  or  he  might  have  taken  them  from  sources  common  to 
both ;  but  unless  the  plaintiffs  could  show  that  they  had  paid  for 
such  articles,  they  had  no  copyright  in  them  under  the  statute.  It 
was  also  contended  that  there  had  been  only  such  copying  from  the 
plaintiffs'  work  as  was  fair  and  usual  in  all  literary  publications ; 
it  was  common  for  all  journals  to  take  from  each  other  a  portion 
of  their  contributions,  and  if  this  injunction  were  granted,  it 
would  alter  entirely  the  system  upon  which  every  periodical  was 
conducted. 

The  following  cases  were  cited:  Wilkins  v.  Aikin  (4),  Dodsley  v. 
Kinnersley  (6),  Trusler  v.  Murray  (6),  Perceval  v.  Phipps  (7). 

Tnfi  Vice-Chancbllor  : ' 

I  cannot  but  think  that  before  I  interfere  to  stop  this  publication, 
the  matter  must  be  tried  at  law,  and  for  this  particular  reason: 
when  my  attention  was  first  called  to  the  language  of  the  plaintiffs' 
affidavit,  as  contrasted  with  the  language  of  the  18th  section  of  the 
5  &  6  Vict.  c.  45,  I  was  struck  with  this,  which  has  rankled  in  my 
mind,  and  consequently  I  studied  the  section,  in  order  to  see 
whether  the  thought  that  first  struck  me  was  such  that  I  could 
remove,  or  whether  it  does  not  still  operate,  and  whether  effect 
ought  not  to  be  given  to  it  to  this  extent :  that  it  appears  to  me  the 
plaintiffs  have  not  by  their  affidavit  sufficiently  made  out  that  sort 
of  derivative  copyright  which,  under  the  Act  of  Parliament,  they 
might  have  obtained,  and  for  aught  I  know  have  obtained.  I  will 
state  exactly  how  it  occurs  to  me  upon  the  18th  section.  The  object 
of  the  Act  of  Parliament  plainly  was  to  give   a  new  species  of 

(1)  23  E.  K.  75  (Jac.  311).  (6)  Amb.  403. 

(2)  50  R.  K.  84  (2  Beav.  0).  (6)  G  R.  l\.  289,  n.  (1  East,  363.  «.). 

(3)  5  Vee.  709.  (7)  13  R.  R.  1  (2  V.  &  B.  19), 

(4)  11  R.  R.  118  (17  Ves.  422). 
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copyright  in  periodical  works  :  by  which  I  mean  to  have  it  once  for  all  Bbowk 
understood,  a  work  that  comes  out  from  time  to  time  and  is  Cookk. 
miscellaneous  in  its  articles ;  and  then  the  Act  says — ''  Be  it 
enacted,  that  when  any  publisher  or  other  person  shall,  before  or 
at  the  time  of  the  ^passing  of  this  Act,  have  projected,  conducted,  [  *i^S  ] 
and  carried  on,  or  shall  hereafter  project,  conduct  and  carry  on, 
or  be  the  proprietor  of,  any  encyclopaedia," — and  then  follows 
several  other  words,  in  which  a  periodical  work  is  found — "  and 
shall  have  employed,  or  shall  employ,  any  person  to  compose  the 
same,  or  any  volumes,  parts,  essays,  articles,  or  portions  thereof, 
for  publication  in,  or  as  part  of,  the  same,  and  such  work,  volumes, 
parts,  essays,  articles,  or  portions,  shall  have  been,  or  shall  hereafter 
be,  composed  under  such  employment,  on  the  terms  that  the  copyright 
therein  shall  belong  to  such  proprietor,  projector,  publisher,  or 
conductor,  and  paid  for."  Now,  it  seems  to  me,  that  there  is  an 
inaccuracy  in  the  language,  and  the  only  possible  way  of  making 
it  English  would  be,  by  referring  the  words  ''  and  paid  for,"  to  the 
"former  words,  "  shall  have  been  or  shall  hereafter  be  composed," 
&c. — *'  the  copyright  in  every  such  periodical  work,  published  in  a 
series  of  books  or  parts,  and  in  every  volume,  part,  essay,  article, 
and  portion  so  composed  and  paid  for,  shall  be  the  property  of  such 
proprietor,  projector,  publisher,  or  other  conductor,  who  shall  enjoy 
the  same  rights  as  if  he  were  the  actual  author  thereof,  and  shall 
have  such  term  of  copyright  therein  as  is  given  to  the  authors  of 
books  by  this  Act."  The  words  are,  "  shall  have  been,  or  shall 
hereafter  be,  composed  on  the  terms,"  that  is,  that  the  publisher 
shall  have  employed  the  person  to  compose  on  the  terms  that  the 
copyright  therein  shall  belong  to  such  proprietor  or  publisher,  and 
be  paid  for  by  such  proprietor.  The  copyright  then  shall  belong  to 
the  publisher  who  has  employed  the  person  to  make  the  articles, 
and  has  paid  him  for  them  upon  the  terms  that  the  copyright  shall 
belong  to  the  publisher. 

{Mr.  BetheU :  Your  Honour  will  pardon  me  for  a  moment  for 
saying  that  that  construction  would  have  this  effect,  that  if  I  sent 
to  the  Qriarterly  an  article  written  by  me,  which  is  paid  for,  it 
would  confer  no  copyright;  because,  according  to  the  language 
of  the  Act,  there  has  been  no  antecedent  employment  of  me.) 

The  Vicb-Chancbllor  : 
I  am   not  observing   upon  that,  because  I  conceive  that  the 
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Bbown       payment   is    evidence   of   a   thing   at   least   tantamount    to  thf^ 
GooKK.      employment.      I  am  not  patting  it  in  that  way. 

{Mr.  Roll :  I  am  sorry  to  interrupt  your  Honour ;  it  was  not  with 
a  view  to  anything  your  Honour  said,  but  what  fell  from  Mr.  BefheU, 
I  wish  to  call  the  attention  of  the  Court  to  some  celeb)-ated  articles 
of  Mr.  Macaulay's,  which  are  now  published  in  separate  volumes, 
every  one  of  which  was  written  and  paid  for,  and  they  all  appeared 
in  the  Edinburgh  Review.) 

The  Vicb-Ghancellor  : 

I  am  now  assuming  what  has  been  in  my  mind  all  along,  that  the 
meaning  of  the  Act  of  Parliament,  as  I  understand  the  language 
of  it,  is  this,  that  if  the  publisher  of  a  periodical  work  employs  a 
person  to  write  articles  for  him,  and  pays  him  for  them  upon  the 
terms  that  the  copyright  shall  be  the  proprietor's — that  is,  the 
proprietor  of  a  periodical  work — the  proprietor  shall  have  the  copy- 
right of  the  periodical  work  containing  all  the  articles,  with  certain 
subsequent  limitations,  upon  which  nothing  turns  as  far  as  this 
case  is  concerned. 

Now,  as  I  collect  from  the  language  of  this  affidavit,  it  represents 
this,  that  Messrs.  Longman  and  their  partners  have  been  for  a 
considerable  time  the  publishers  of  this  periodical  work  which  is 
called  the  Medical  Gazette,  and  in  the  month  of  April,  1845,  a  new 
series  was  published,  which  is  still  continued.  The  affidavit 
represents  that  the  London  Medical  Oazette  consists,  to  a  consider- 
able extent,  of  original  articles,  &c.,  **  written  and  composed  par- 
ticularly and  expressly  for  this  book,  and  that  the  said  LomUm 
Medical  Oazette  has  been  from  time  to  time  written,  composed,  and 
edited  for  me  and  my  partners,  by  various  persons  who  have  been 
employed,  paid,  and  remunerated  by  me  and  my  partners  for  so 
doing."  Then  it  continues — "  and  I  say  that  the  present  editor  of 
the  London  Medical  Gazette  has  been  the  editor  thereof  ever  since 
the  publication  of  the  new  series," — that  is,  since  April,  1846 — "  and 
that  I  and  my  partners  have  paid  to  the  said  present  editor,  durinc; 
his  employment  as  editor  of  the  said  London  Medical  Gazette, 
under  an  agreement  to  that  effect,  a  considerable  annual  pecuniary 
salary ;  and  that  the  said  present  editor,  for  the  consideration  or 
salary  afforded,  has  supplied,  and  still  does  supply,  all  the  articles, 
dissertations,  communications,  and  so  on,  and  matters  printed  and 
r  *144  ]       published  in  the  said  London  Medical  Gazette,  *but  upon  the  terms 
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that  all  copyright  in  the  said  London  Medical  Gazette,  and  in  all        Browv 
commimicatious,  &c.,  shall  belong  to  me  and  my  partners."  cookb. 

Now,  if  the  case  had  been  meant  to  remain  upon  that  statement, 
I  should  have  put  this  construction  upon  the  language  of  it,  that 
ever  since  the  month  of  April,  1845,  the  present  editor  has  himself 
composed  all  the  articles  which  are  printed  in  the  London  Medical 
Gazette ;  but,  upon  turning  to  subsequent  pages,  it  is  quite  plain 
that  that  is  not  so.  The  present  editor  has  been  paid;  but  it 
appears  that,  whatever  may  have  passed  between  him  and  the 
original  composers,  there  is  no  allegation,  as  I  understand  it,  that 
the  original  composers  have  been  paid  for  the  copyright  in  their 
compositions.  And  when  I  find  a  statement  seriatim,  of  a  variety  of 
articles  which  have  been  composed  by  several  gentlemen  whose  names 
follow,  I  have  then  this  fact  presented  to  me,  that  Messrs.  Longman 
have  not  dealt  with  them  by  payment,  but  have  dealt  in  this  way : 
that  they  have  paid  their  editor,  and  whether  the  editor  has  paid 
those  gentlemen  who  so  composed  does  not  sufficiently  appear  upon 
this  affidavit.  The  fact  is,  the  affidavit  is  silent  as  to  that ;  and  if, 
therefore,  I  find  the  fact  to  be,  on  the  face  of  the  affidavit,  that 
A.,  B.,  and  C.  have  composed  articles  which,  by  reason  of  some 
dealing  between  them  and  the  editor,  who  alone  has  been  paid  by 
Messrs.  Longman,  these  articles  have  by  the  editor  been  inserted  in 
this  Medical  Gazette,  which  is  published  by  the  plaintiffs,  it  appears 
to  me,  if  that  be  the  statement  of  the  facts  taken  altogether,  that 
then  the  Messrs.  Longman  have  not  entitled  themselves  to  the 
copyright  which  is  given  under  the  terms  of  the  18th  section,  as 
the  publishers  of  the  periodical  work,  who  pay  the  composer  of 
each  article  inserted  therein  upon  the  terms  that  the  copyright  shall 
belong  to  them  as  the  publishers. 

Now,  it  may  be,  and  it  is  certainly  very  possible,  consistently 
with  what  is  here  stated,  that  the  matter  has  been  overlooked,  and 
that  the  substance  of  the  ease  may  be,  that  the  editor  himself  has 
been  employed  as  a  sort  of  agent,  in  an  honorary  way,  to  deal  with 
these  gentlemen,  who  themselves  composed  the  separate  articles,  and 
that  he  has  paid  them  ;  and  it  may  be  true  that  the  payment  may 
have  been  in  such  a  manner  as  that,  in  point  of  law,  it  ought  to  be 
taken  as  a  payment  made  by  Messrs.  Longman  ;  but  my  opinion  is, 
that  there  is  such  an  infirmity  in  the  statement  on  this  affidavit  of 
the  terms,  which,  according  to  the  language  of  the  18th  section, 
will  vest  the  copyright  in  the  publishers,  that  I  do  not  think  at 
present  I  am  authorized  to  interfere  though  it  certainly  does  appear 


768 


1846.     CH.     16  L.  J.  CH.  144. 


[B.R. 


Brown 
Cooke. 


to  me  that  there  is  some  sort  of  case  made  out,  I  do  not  say  now 
to  what  extent.  It  also  appears  to  my  mind  that  it  never  can  be 
said,  according  to  the  express  language,  and  within  the  spirit  of 
this  18th  section,  that  if  persons  do  become  limited  owners  of  the 
copyright  in  original  compositions  published  by  them  in  their 
periodical  works,  any  other  person  who  is  the  owner  of  a  periodical 
work  has  a  right  to  take  from  them,  without  stint  and  to  any  extent  : 
that  cannot  be  the  law — it  appears  to  me  it  would  be  contrary  to  the 
express  enactment  of  the  statute,  and,  at  any  rate,  contrary  to 
common  honesty,  and,  it  rather  appears  to  my  mind,  to  common 
sense.  But  still  my  opinion  is,  that  there  is  this  infirmity  about 
the  mode  of  stating  the  title  in  the  manner  I  have  represented,  that 
I  think  all  I  can  do  at  present  is  to  direct  that  the  matter  stand 
over,  and  that  the  plaintiffs  be  at  liberty  to  bring  such  action  as 
they  may  be  advised,  in  the  usual  manner. 


1847. 
Jan.  26. 

KKIOHT 
Bruob,  V.-C. 

[169] 


WILSON  V.  PILKINGTON. 

(16L.  J.  Ch.  169—170.) 

A.,  by  a  settlement,  declared  that  trustees  should  be  possessed  of  4,000/.. 
as  to  a  moiety  for  M.  and  her  children  ;  and,  as  to  the  other  moiety,  for  N. 
and  her  children  ;  and  that  if  both  M.  and  N.  should  die  without  leaving 
issue  living  at  the  time  or  respective  times  of  their  decease,  then  that  the 
trustees  should  divide  the  trust  monies  among  the  personal  representatives 
of  A.  in  a  legal  course  of  administration.  M.  and  N.  both  died  without 
having  been  married.  A.  did  not  leave  a  widow :  Held,  that  the  persons 
intended  to  be  benefited  were  the  next  of  kin  of  A.  living  at  his  death. 

Bt  an  indenture,  dated  the  29th  of  September,  1881,  Ellis 
Duckworth  declared  that  the  trustees  therein  named  should  stand 
possessed  of  4,000Z.,  upon  trust  as  to  a  moiety  for  his  daughter 
Anne  Jane  Duckworth  and  her  children  ;  and,  as  to  the  other 
moiety,  for  his  other  daughter,  Harriet  Duckworth  and  her  children ; 
and  it  was  declared  that,  in  case  either  of  them  should  die  without 
children,  the  trustees  should  stand  possessed  of  the  moiety  of  the 
one  so  dying  for  the  benefit  of  the  other  of  them  and  her  children. 
The  settlement  then  contained  the  following  passage :  ''  And  in  case 
both  of  them,  Anne  Jane  Duckworth  and  Harriet  Duckworth,  shall 
happen  to  depart  this  life,  and  shall  not  leave  any  issue  of  either  of 
their  bodies  living  at  the  time  or  respective  times  of  their  decease, 
then  upon  further  trust,  that  they,  the  said  trustees,  or  the  survivor 
of  them,  or  the  executors  or  administrators  of  such  survivor,  their 
or  his  assigns,  shall  pay,  apply  and  dispose  of  the  said  principal 
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trust  monies,  and  the  dividends,  interest  and  proceeds  thereof,  or       Wjlsoh 
sach  part  of  such  dividends,  interest  and   proceeds  as  shall  not  pilkin'otoh. 
have  been  applied  for  the  purposes  aforesaid,  unto  and  amongst 
the  personal  representatives  of  the  said  Ellis  Duckworth  in  a  legal 
course  of  administration.'' 

Anne  Jane  Duckworth  died  in  1884,  without  ever  having  been 
married.  Ellis  Duckworth  died  on  the  8th  of  January,  1889. 
Harriet  Duckworth  died  in  October,  1844,  without  ever  having  been 
married. 

Ellis  Duckworth  did  not  leave  a  widow ;  and  his  sole  next  of  kin        [  170  ] 
at  his  death  were  Harriet  Duckworth  and   the  defendant,   Mrs. 
Wilson. 

At  the  time  of  the  filing  of  the  bill,  the  defendant  Jane  Shelmerdine 
was  the  sole  executrix  of  Harriet  Duckworth,  and  Mrs.  Wilson  was, 
as  administratrix  of  Ellis  Duckworth,  with  his  will  annexed,  the 
sole  personal  representative  of  Ellis  Duckworth. 

The  bill  was  filed  by  the  trustees  of  the  fund,  for  the  purpose  of 
ascertaining  to  whom  it  belonged. 

Mr.  Wigram  and  Mr.  Roundeli  Palmer^  for  the  plaintiffs. 

Mr.  Bacon  and  Mr.  Prior,  for  Mrs.  Wilson,  said  that  Mrs. 
Wilson's  claim  to  the  whole  of  the  fund  might  be  put  in  three 
different  ways :  first,  that  she,  as  filling  the  character  of  personal 
representative  of  Ellis  Duckworth,  at  the  time  of  the  distribution 
of  the  fund,  was  beneficially  entitled  to  it.  This  claim,  however, 
they  waived.  Secondly,  that  she,  as  filling  such  character  of  per- 
sonal representative,  was  eiititled  to  it,  not  beneficially,  but  as  part 
of  the  assets  of  Ellis  Duckworth.  This  they  insisted  on.  But, 
thirdly,  if  it  should  be  held  that  consanguinity,  and  not  representa- 
tion, was  meant  by  the  words  "  personal  representatives,*'  then  she, 
as  the  sole  next  of  kin  of  Ellis  Duckworth,  at  the  time  of  the  distri- 
bution of  the  fund,  was  entitled  to  it.  They  cited  Jones  v.  Colbeck  (i). 
Booth  V.  Vicars  (2). 

Mr.  RmseU,  for  Jane  Shelmerdine,  was  not  called  upon. 

The  Viob-ChancbliiOR  : 

I  think  that  the  word  ^'then,"  occurring  where  it  does  and  as 
it  does  in  the  instrument,  is  of  little  or  no  weight  in  favour  of 

(1)  6  B.  R.  207  (8  Ves.  38).  (2)  66  E.  R  1  (1  Ooll.  6). 
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WiLBOK  Mrs.  Wilson.  I  think,  also,  that  the  expression  ''personal  representa- 
PiLKiNOTOK.  tives,"  occurring  where  it  does  and  as  it  does  in  the  instrament, 
means  consanguinity.  I  also  think  that  the  terms  of  this  instm- 
ment  render  it  necessary  for  me  to  decide  that  the  persons  intended 
to  be  benefited  were  the  next  of  kin  living  at  the  death  of  Ellis 
Duckworth.  I  wish  it  to  be  particularly  understood  that  although 
I  mention  the  word  *'  consanguinity/*  I  do  not  mean  to  express  any 
opinion  whether  the  widow  of  Ellis  Duckworth,  if  there  had  been 
one  at  his  death,  would  have  had  any  claim  on  the  fund. 


iwT.  HAEDING  V.  HARDING. 

— L*  (16  L.  J.  Ch.  179.) 

y  .Q^   '  On  motion  by  the  plaintiffs  (residuary  legatees),  that  the  executor,  who 

r  179  1  was  one  of  the  pecuniary  legatees  under  the  will,  should  pay  into  Court  the 

amount  admitted  by  his  answer  :  Held,  that  the  executor  was  not  entitled 
to  retain  the  amount  of  his  legacy  before  the  accounts  had  been  taken. 

Thb  testator  in  the  cause  died  in  November,  1848,  having,  by 
his  will,  given  various  pecuniary  legacies,  amounting  in  the  whole 
to  920^.,  and  amongst  them,  a  legacy  of  200Z.  to  the  defendant,  the 
executor,  and  appointed  the  plaintiffs  his  residuary  legatees.  The 
bill  was  filed  by  the  residuary  legatees,  some  of  whom  were  infants, 
against  the  executor  for  administration  of  the  testator's  estate,  and 
charging  the  executor  with  breach  of  trust.  The  defendant,  by  his 
answer,  admitted  that  the  gross  assets  of  the  testator  amounted  to 
1,470Z.,  and  that  he  had  employed  part  thereof  in  his  own  trade, 
and  that  he  had  paid  the  funeral  and  testamentary  expenses  and 
debts  of  the  testator,  and  that  there  was  now  in  his  hands  the  sum 
of  820^.,  out  of  which  he  claimed  to  retain  his  legacy  of  2002. 

The  plaintiffs  now  moved  for  the  payment  of  the  8201,  into 
Court. 

Mr.  Burden,  for  the  motion,  contended,  that  an  executor  could 
not  be  allowed  to  retain  a  legacy  given  to  him  before  the  accounts 
had  been  taken:  other  creditors  might  have  come  forward  to 
diminish  the  fund,  and  the  several  legacies  might  have  to  abate 
proportionally;  and  especially  in  a  case  where  the  executor's  claim 
might  be  materially  affected  by  the  alleged  breach  of  trust :  Tipjntig 
V.  Power  (i),  Score  v.  Ford  (2). 

(1)  58  B.  B.  113(1  Haie,  406).  (2)  64  B.  B.  96  (7  Beav.  333). 


VOL.  Lxxiii.]         1847.     CH.     16  L.  J.  CH.  179. 


771 


Mr,  Toniano,  contra : 

The  bill  states  that  all  the  debts  are  paid ;  and  this  statement 
must,  upon  the  motion,  be  taken  to  be  the  fact. 

The  Yiob-Ghancellob  : 

In  strictness,  the  plaintiffs  are  entitled  to  have  this  sum  brought 
into  Court.  There  are  cases  in  which  the  Court  allows  an  executor 
to  retain  for  costs  and  expenses ;  and  sometimes,  where  the  defen- 
dant has  a  clear  interest  in  the  fund,  and  it  is  proved  that  there  is 
not  any  existing  prior  claim  on  the  estate,  the  Court  confines  the 
amount  to  be  paid  into  Court  to  the  interest  of  the  plaintiffs.  But, 
in  this  case,  the  sum  claimed  to  be  retained  is  a  legacy,  subject  to 
be  materially  diminished  by  the  state  of  the  accounts,  which  are  not 
yet  taken.  The  Court  cannot  allow  the  retainer  in  such  a  case 
where  it  is  proceeding  to  administer  the  whole  estate,  as  that  would 
be  to  make  the  other  legatees  run  the  risk  of  the  executor's  subse- 
quent insolvency.  The  order  must  be  made  for  the  payment  of  the 
full  amount. 


Habdina 

t, 
Harding. 


TAWNEY   V.   The   LYNN   and   ELY   EAILWAY 
COMPANY. 

(16  L.  J.  Ch.  282—283;  8.  C.  4  Rail.  Cas.  615.) 

A  Bailway  Company  having  given  the  plaiutifi  notice  that  they  should 
require  twenty  perches  of  his  land,  subsequently  gave  a  notice  that  they 
should  only  require  one  perch,  and  also  gave  a  notice  withdrawing  the 
former  notice  :  Held,  that  the  first  notice  was  binding ;  and  that,  without 
the  consent  of  the  plaintiff,  another  valid  notice  could  not  have  been  given. 

This  was  a  motion  on  behalf  of  the  plaintiff,  for  an  injunction  to 
restrain  the  defendants,  the  Lynn  and  Ely  Railway  Company,  their 
servants,  workmen,  and  agents,  from  taking  any  proceedings  to 
ascertain  the  nature  of,  and  from  entering  upon  any  part  of  certain 
pieces  or  parcels  of  land  situate  in  the  parish  of  Littleport,  in  the 
Isle  of  Ely,  and  county  of  Cambridge,  mentioned  and  referred  to  in 
the  plaintiff's  bill,  and  in  the  plans  deposited  with  the  clerk  of  the 
peace,  in  pursuance  of  two  notices,  bearing  date  respectively  the 
24th  of  December,  1846,  served  on  the  said  plaintiff.  It  appeared 
by  the  bill,  and  the  affidavit  of  the  plaintiff  in  support  of  the  motion, 
that  the  Railway  Company  had  served  notices  upon  the  plaintiff,  in 
pursuance  of  their  Act,  in  March,  1846,  stating  that  they  would 
riBquire  certain  lands  specified  therein.  After  some  correspondence 
between  the  parties  these  notices  were  waived  on  both  sides,  and 
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other  ijotices  were  served  by  the  Company  on  the  I6th  of  December. 
1846,  in  which  a  portion  only  of  the  lands  comprised  in  the  first 
notices  were  specified,  and  in  such  notices  it  was  stated  that  twenty 
perches  of  a  piece  of  land  numbered  122  would  be  required  for  the 
purposes  of  the  railway.  Shortly  afterwards,  the  defendants  havin<7 
ascertained  the  exact  quantity  of  the  piece  of  land  numbered  122 
which  they  were  advised  would  be  required,  fresh  notices,  dated  the 
24th  of  December,  1846,  were  served  on  the  plaintiff,  which  were 
similar  to  those  of  the  16th,  with  the  exception  that  the  latter 
notices  comprised  only  one  perch,  instead  of  twenty  perches,  of 
No.  122.  At  the  same  time  a  notice  was  served,  withdrawing  the 
previous  notices. 

Mr.  Bethell  and  Mr.  E.  F.  Smith,  in  support  of  the  motion, 
contended  that  the  Railway  Company  had  np  power  to  alter,  by  a 
variety  of  notices,  the  quantity  of  land  they  intended  to  take,  and 
that  when  a  notice  was  once  given,  it  amounted  to  a  contract,  the 
specific  performance  of  which  the  plaintiff  had  a  right  to  enforce. 
The  case  of  Stone  v.  The  Commercial  Railway  Company  (i)  was  cited. 

Mr.  Stuart  and  Mr.  Malins,  for  the  defendants,  contended  that 
the  Company  might  give  as  many  notices  as  they  pleased,  and  the 
last  would  supersede  all  the  others,  provided  the  former  notices 
should  have  been  withdrawn. 

The  Yioe-Chancbllob  : 

When  the  case  of  The  Manchester  and  Leeds  Railway  Companff 
came  before  the  present  Lord  Chanobllor,  he  entered  fully  into  the 
circumstances,  though  it  was  manifest  the  thing  scarcely  admitted 
of  any  doubt.  He  said,  that  whether  the  subject  was  of  great  or 
small  value  was  not  the  question  ;  but  the  question  was,  whether 
this  Company  was  lawfully  pursuing  the  right  given  to  them  by  the 
Act  of  Parliament.  My  notion  is,  that  the  main  point  to  be  con- 
sidered is,  whether  the  Company,  who  had  no  right  to  take  any 
portion  of  the  land  without  complying  with  the  forms  of  the  notice, 
were  authorized  to  do  what  *they  have  done.  It  is  obvious  thiit 
unless  the  strictest  hand  is  kept,  the  Acts  of  Parliament  might  be 
turned  into  instruments  of  tyranny,  and  persons  might  be  totally 
disabled  from  dealing  with  their  property  as  their  own :  and  it  is 
the  duty  of  the  Court  to  protect  individuals  in  a  manner  which 
cannot  be  done  by  having  recourse  to  a  court  of  law ;  but  this  Court 
(1)  48  R.  R.  32  (1  Bail.  Cm.  376,  4  My.  &  Or.  122). 
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must  judge  whether  what  the  Company  intends  to  do  is, -in  the 
consideration  of  the  Court,  justiiied  by  the  Act. 

Now  I  do  not  think  it  is  necessary  to  enter  into  the  question  of  the 
85th  section  of  the  Lands  Clauses  Consolidation  Act  (i).  (His 
Honour  then  commented  upon  the  mode  of  appointing  surveyors 
under  the  Act,  and  then  continued :)  My  intention  is  to  decide  upon 
this  point,  which  is  clear  in  my  mind.  The  notice  was  given  in  the 
first  place,  and  I  can  understand  if  the  notice  was  given,  and  it  was 
treated  by  both  as  a  nullity,  the  Company  might  have  given  a  new 
notice.  It  appears  that  here  the  plaintiff  disregarded  the  first 
notice,  and  the  Company  did  so  too :  then  the  Company  gave  a  new 
notice  on  the  16th  of  December,  but  nothing  was  done  upon  it,  and 
then  they  gave  the  notice  of  the  24th  of  December  ;  and  it  is  plain 
that  notice  differed  from  the  notice  of  the  16th  in  a  very  small 
degree,  but  still  that  there  was  a  substantial  variation.  They  also 
gave  up  the  notice  of  the  16th  of  December;  but  it  appears  to  me 
that  they  had  no  power  to  give  up  that  notice  :  the  consequence  of 
such  a  course  would  be,  that  from  month  to  month  the  Company, 
acting  under  the  influence  of  this  principle,  might  choose  to  vary 
their  plans,  and  give  varying  notices,  so  that  the  owner  of  the  land 
could  never  know  what  to  do  with  his  property.  My  opinion  is, 
that  it  is  not  competent,  under  the  latter  notices,  for  the  Company 
to  enter  under  the  Lands  Clauses  Act,  and  to  do  as  they  have  done. 
The  notice  that  binds  is  that  of  the  16th  of  December  ;  the  first,  in 
fact,  being  treated  as  a  nullity,  and  without  the  consent  of  the  person 
upon  whom  it  is  served  another  valid  notice  could  not  be  given. 
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V, 
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EOBLEY  V.   HIDINGS. 

(16  L.  J.  Ch.  344—346;  S.  C.  11  Jur.  813.) 


1847. 
May  4. 


A  testator,  by  his  will,  bequeathed  his  residuary  estate  to  trustees  upon       Knight 
trust  for  A.,  but  with  the  proviso  that  if  A.  died  without  having  attained   Bbuce,  V.-C. 
the  age  of  twenty-one^  and  without  leaving  lawful  issue  him  surviving,  [  ^^^  ] 

*then  that  the  trustees  should  pay  the  money  arising  from  his  estate  unto  [  9345  ] 
and  equally  among  B.,  the  children  of  C,  and  the  children  of  D.,  and  the 
issue  of  such  of  them  as  should  die  leaving  lawful  issue,  such  issue  taking 
their  parent's  share.  A.  died  under  twenty-one,  and  without  having  been 
married.  B.  was  the  first  of  the  residuary  legatees  who  attained  twenty- 
one.  C.  had  children  living  at  the  death  of  the  testator,  and  bom  after- 
wards: Ueld,  that  the  children  of  C.  bom  between  the  death  of  the  testator 
and  B.'s  attaining  twenty-one,  were  entitled  to  share  in  the  bequest. 

Edward  M*Collouoh,  by  his  will,  dated  the  8th  of  March,  1836, 
gave  his  residuary  real  and  personal  estate  to  Thomas  Brown,  his 

(1)  8  Vict.  c.  18. 
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BoBLBT  heirs,  executors,  administrators,  and  assigns,  upon  trust,  to  pay  the 
RiDiNOP.  testator's  wife  a  yearly  rent-charge  of  2002.,  for  the  support  and 
maintenance  of  herself  and  the  support,  maintenance,  and  education 
of  his  son,  Edward  John  M'Collough,  until  he  should  attain  the  age 
of  twenty-one  years,  or  so  long  as  she  should  continue  his  widow. 
The  will  then  proceeded  as  follows : ''  And  from  and  after  the  time 
that  my  said  son  shall  have  attained  his  said  age  of  twenty-one 
years,  then  I  devise  and  bequeath  my  said  real  and  personal  estate 
unto  my  said  son,  his  heirs,  executors,  administrators  and  assigns; 
subject,  nevertheless,  as  to  my  real  estate,  with  the  payment  unto 
my  said  wife  and  her  assigns  of  the  annual  sum  of  1001.  during  her 
life  or  widowhood.  And  in  case  my  said  son  shall  depart  this  life 
without  having  attained  his  said  age  of  twenty-one  years,  and 
without  leaving  lawful  issue  him  surviving,  then  I  direct  that  the 
said  Thomas  Brown,  his  heirs,  executors,  or  administrators,  shall 
stand  seised  and  possessed  of  all  and  singular  my  said  real  estate, 
subject  to  the  said  annuity  of  1002.,  and  of  the  residue  and  accumu- 
lations of  my  said  personal  estate,  upon  trust  to  sell  and  convert 
the  same  into  money,  and  to  pay  and  apply  the  money  to  arise  by 
the  sale  and  conversion  thereof  respectively  unto  and  equally  among 
my  niece  Elizabeth  Holland,  the  children  of  my  sister  Martha 
WooUey,  and  the  children  of  my  sister  Elizabeth  Eltoft,  equally, 
share  and  share  alike,  and  the  issue  of  such  of  them  as  shall  die, 
leaving  lawful  issue,  such  issue  taking  only  his,  her,  or  their  parent's 
share ;  such  shares  and  portions  to  be  paid  and  payable  to  such 
legatees,  being  a  son  or  sons  at  the  age  of  twenty-one  years,  or  being 
a  daughter  or  daughters  at  the  age  of  twenty-one  years  or  day  of 
marriage,  which  shall  first  happen.  And  I  further  direct  that  in 
case  any  of  the  said  legatees  shall  die  under  age,  and  without  issue 
or  unmarried,  then  and  in  such  case  the  share  or  shares  of  such 
child  or  children  so  dying  shall  be  divided  equally  between  and 
among  the  survivors  and  survivor  of  them,  and  the  issue  of  such  of 
them  as  shall  be  then  dead,  leaving  issue,  share  and  share  alike ; 
such  issue  taking  only  his  or  their  parent's  share.  And  I  further 
direct  that  during  the  minority  of  them  the  said  legatees  or  any  of 
them,  in  case  they  shall  become  entitled  under  this  my  will,  my 
said  trustee,  his  heirs,  executors,  or  administrators  shall  stand 
seised  or  possessed  of  the  share  or  shares  of  such  legatee  or  legatees 
so  under  age,  and  place  the  same  out  at  interest  on  Government  or 
other  securities,  and  pay  and  apply  the  interest,  dividends,  and 
profits  thereof  unto  and  towards  the  maintenance  and  education  of 
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sach  legatee  or  legatees  during  the  contihaance  of  his,  her,  or  their      Roblby 
minority."  «,„•;«,. 

The  testator  died  in  March,  1836.  The  testator's  son,  Edward 
John  M'ColIough,  died  in  April,  1836,  under  the  age  of  twenty-one 
jears,  and  without  ever  having  been  married.  Elizabeth  Holland, 
who  married  Mr.  Bidings,  was  the  first  of  the  residuary  legatees  who 
attained  the  age  of  twenty-one  years.  Mrs.  Woolley  had  children 
living  at  the  death  of  the  testator,  and  also  had  children  born 
between  the  death  of  the  testator  and  Elizabeth  Holland's  attaining 
the  age  of  twenty -one  years. 

The  suit  was  instituted  by  the  trustee  under  the  testator's  will, 
for  the  administration  of  the  testator's  estate.  The  only  question 
now  argued  was,  whether  the  children  of  Mrs.  Woolley,  born 
between  the  death  of  the  testator  and  the  attainment  of  the  age  of 
twenty-one  years  by  Elizabeth  HoUaud,  were  entitled  to  shares  of 
the  testator's  residuary  estate. 

Mr.  C.  HaU,  for  the  plaintiff. 

Mr.  RusseUy  Mr.  Elmsley,  Mr.  Prior,  and  Mr.  Eddia,  for  other 
parties. 

The  following  cases  were  cited :  GUmore  v.  Severn  (i),  Andrews  v.        [  5*^  ] 
Partington  (2),  Harrington  v.  Tristram  (3),    Whitbj-ead  v.  Lord  St. 
John  (4),  Gilbert  v.  Boorman  (5),  Davidson  v.  Dallas  (6),  Titcomb  v. 
Butler  (7),  Balm  v.  Balm  (8),  Brandon  v.  Ast07i  (9). 

The  Vicb-Chancellob  : 

My  impression  is  that  the  words  '*  the  children  of  my  sister 
Martha  Woolley,"  a  child-bearing  woman,  are  sufficient  to  include 
all  her  children ;  and  that  the  generality  of  that  expression  ought 
not  to  be  restricted  without  necessity  or  good  reason.  An  argument 
in  favour  of  confining  the  description  to  the  children  living  at  the 
death  of  the  testator,  is  aflEorded  very  plausibly  by  the  language  of 
the  clause  providing  for  maintenance,  which  this  will  contains. 
This  is  the  only  difficulty ;  and  I  think  that  it  is  not  strong  enough 
to  counteract  the  judicial  disposition  to  enlarge  the  gift  as  much  as 

(1)  1  Br.  C.  C.  582.  (8)  9  E.  E.  350  (14  Ves.  576). 

(2)  3  Br.  0.  0.  401.  (7)  30  B.  E.  181  (3  Sim.  417). 

(3)  5  E.  E.  322  (8  Ves.  345).         (8)  30  E.  U.  192  (3  Siin.  492). 

(4)  7  K.  E.  366  (10  Ves.  152).        (9)  60  E.  E.  11  (2  Y.  &  0.  C.  a  24, 

(5)  8  E.  E.  137  (11  Ves.  238).  30). 
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t. 
KiDTKOB. 


possible.  I  think  I  may  hold  that  every  person  coming  into  eue 
before  Elizabeth  Ridings  attained  twenty-one  is  interested.  By  that 
decision  I  do  not  think  that  I  depart  from  Davidson  v.  DalUuj  which 
must  have  proceeded  upon  the  words  of  that  particular  will. 


184(1. 
March. 

Knioht 
Bbuce,  V.-C. 

On  Appeal. 
1847. 

Loid 

GOTTENHAM, 
L.C. 
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MATTHIE   V.   EDWARDS  (1). 
JONES   V.  MATTHIE. 

(16  L.  J.  Ch.  405—410  ;  S.  C.  11  Jur.  761  ;  revg.  2  Coll.  C.  C.  465 ;  10  Jur.  347.) 

A  few  weeks  after  the  death  of  a  mortgagor  and  before  probate  of  his 
will  had  been  obtained,  the  mortgagee  proceeded  to  exercise  a  power  of 
sale  of  a  reversionary  interest.  Several  communications  were  taking  place 
at  the  time  between  the  solicitors  of  the  mortgagee  and  the  solicitors  who 
acted  on  behalf  of  the  family  of  the  mortgagor,  who  protested  against 
the  sale  as  unnecessary**  and  oppressive,  and  offered  to  pay  all  the  principal 
money,  interest,  and  costs  as  soon  as  an  assignment  could  be  prepared.  It 
was  not  shown  that  there  was  any  fraud  in  the  transaction,  or  that  the 
reversionary  interest  was  sold  at  an  undervalue.  A  bill,  filed  by  the 
executrix  of  the  mortgagor,  to  set  aside  the  sale,  was  dismissed,  with  costs, 
reversing  the  decision  of  the  Court  below. 

By  an  indenture  executed  in  December,  1837,  in  contemplation  of 
the  marriage  of  Mr.  and  Mrs.  Matthie,  a  sum  of  8,0002.,  which  had 
been  advanced  upon  mortgage  of  a  freehold  estate,  and  a  sum  of 
l,000i.,  which  was  secured  by  a  bond,  were  assigned  to  trustees, 
upon  trust  for  Mr.  and  Mrs.  Matthie,  successively  for  life,  and  after 
the  death  of  the  survivor  upon  trust  for  the  children  of  the  marriage, 
and  in  default  of  children  for  Mr.  Matthie  absolutely. 

Between  November,  1842,  and  July,  1848,  Mr.  Matthie  obtained 
four  advances,  amounting  together  to  670Z.,  on  the  security  of  his 
interest  in  these  sums  of  3,0002.  and  1,000Z.  The  last  mortgage 
security  was  dated  the  6th  of  July,  1848 ;  and,  after  reciting  the 
settlement  and  the  three  prior  mortgages,  it  contained  an  assign- 
ment by  Mr.  Matthie  of  his  interest  in  the  trust  funds  to  Mr. 
Thomas  Wilkinson,  as  a  security  for  120Z. ;  and  in  default  of  payment 
of  that  sum  on  the  1st  of  September,  1848,  the  mortgagee  had  a 
power  of  sale  by  public  auction  or  private  contract. 

In  all  these  transactions  Mr.  Matthie  employed  Messrs.  Harper 
and  Jones  as  his  solicitors,  and  Mr.  Harper  was  in  possession  of  his 
will  and  of  numerous  papers  belonging  to  him  :  at  the  time  of  hie 
death  Harper  was  also  one  of  the  trustees  of  the  settlement,  having 
been  appointed  upon  the  death  of  one  of  the  original  trustees. 

In  December,  1843,  Mr.  Matthie  died,  and  there  was  no  issue  of 

(1)   Warner  v.  Jacob  (1882)  20  Ch.  D.  220,  51  L.  J.  Gh.  642,  46  L.  T.  6d6. 
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the  marriage.  In  January,  1844,  his  wife  proved  his  will,  and  Matthik 
became  his  sole  legal  personal  representative.  In  the  interval  kowakds. 
between  the  death  of  Mr.  Matthie  and  the  obtaining  probate  of  his 
will,  several  letters  passed  between  Messrs.  Harper  and  Jones  and 
the  solicitors  who  were  acting  on  behalf  of  Mrs.  Matthie,  and  some 
other  members  of  her  family,  and  Messrs.  Harper  &  Go.  pressed  for 
payment  of  the  sum  due  to  them  from  the  deceased. 

At  the  beginning  of  January,  1844,  Mr.  Wilkinson,  the  fourth 
mortgagee,  caused  an  advertisement  to  be  inserted  in  the  news- 
papers, stating  that  Mr.  Matthie's  reversionary  interest  in  the  trust 
fund  would  be  put  up  for  sale  by  public  auction,  at  Chester,  on  the 
27th  of  January,  1844.  It  was  described  as  a  reversion  expectant 
on  the  decease  of  a  widow  lady,  then  aged  thirty  years  or  there- 
about, in  a  principal  sum  of  4,000Z.  Messrs.  Harper  and  Jones 
acted  as  Wilkinson's  solicitors  in  the  transaction.  No  intimation 
that  such  a  step  would  be  taken  had  been  given  to  Mrs.  Matthie  or 
her  solicitors. 

On  the  12th  of  January  Mrs.  Matthie'a  solicitors  wrote  to  Harper 
and  Jones,  undertaking,  on  behalf  of  their  client,  that  if  the  sale 
were  postponed,  they  would  pay  the  whole  principal,  interest,  and 
costs  due  on  the  mortgage  securities  as  soon  as  a  proper  assignment 
could  be  prepared  and  executed.  Messrs.  Harper  and  Jones  declared 
themselves  willing  to  stop  the  sale,  but  stipulated  for  the  payment 
of  what  was  due  to  themselves  also  from  Mr:  Matthie. 

On  the  27th  of  January,  1844,  a  party  attended  the  sale  on  behalf 
of  Mrs.  Matthie,  and  made  several  biddings :  the  highest  bidding 
was  1,020/.,  and  the  property  was  then  bought  in  for  1,500Z.  On 
the  15th  of  February  the  first  mortgagee  was  paid  off  by  the  plaintiff, 
and  tenders  of  their  respective  debts  were  made  to  each  of  the  other 
mortgagees,  who  were  ail  clients  of  Messrs.  Harper  and  Jones,  but 
they  all  refused  to  accept  the  money.  On  the  9th  of  February,  1844, 
the  property  was  sold  by  private  contract  for  1,050/.  to  Mr.  Eyton, 
who  was  one  of  the  defendants,  and  who  was  also  a  brother-in-law 
of  Mr.  Jones.  The  bill  alleged  that  it  had,  in  fact,  been  sold  for  the 
benefit  of  Messrs.  Harper  and  Jones,  which  was  denied  by  the 
answer,  and  held  by  the  Court  not  to  be  proved.  A  sum  of  125/. 
had  been  paid  as  a  deposit,  which  payment  was  made  by  Eyton 
being  debited  with  that  amount  in  account  with  Harper,  who  was 
in  the  receipt  of  various  monies  for  the  benefit  of  Eyton. 

This  bill  was  filed  against  the  three  mortgagees  who  had  not  been 
paid,  and  against  Eyton,  and  Harper  and  Jones  :  and  it  prayed  that 
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Matthib      the  plaintifif  might  be  at  liberty  to  redeem  the  mortgaged  premises, 
Edwards.     ^^^  ^^^^  ^^^^  ^^^^  might  be  declared  fraudulent  and  void  as  against 
the  plaintiff. 

In  the  evidence  on  the  part  of  the  plaintiff,  the  value  of  the 
reversionary  interest  was  estimated  by  one  witness  at  1,036/.  and 
by  another  at  1,8202. 

The  cause  was  heard  before  Vice-Chancellor  Knight  Bruce,  in 

[  *4()7  ]       March,  1846,  when  his  Honour  decided  that  the  sale  must  be  *8et 

aside.     He  dismissed  the  bill,  without  costs,  against  Harper  and 

Jones,  and  directed  Wilkinson  to  pay  the  plaintiff's  costs  up  to  the 

decree,  reserving  the  question  whether  Eyton  should  pay  costs. 

Eyton  appealed  from  that  decision,  but  died  before  the  appeal 
was  heard.  Mr.  Jones  was  his  personal  representative,  and  filed  a 
bill  of  revivor. 

Mr.  Stuart  and  Mr.  Anderdan,  for  the  appellant,  contended  that 
the  mortgagee,  Mr.  Wilkinson,  had  not  exercised  his  power  of  sale 
in  an  improper  manner ;  that  on  the  death  of  Mr.  Matthie,  the 
income  of  the  trust  fund  became  payable  to  his  widow  for  her  life, 
and  Mr.  Wilkinson  had,  therefore,  no  security  for  the  payment  of 
his  interest ;  that  the  estate  of  the  mortgagor  was  incumbered,  and 
there  was  no  legal  representative  with  whom  the  mortgagee  could 
negotiate. 

Mr.  Bavon  and  Mf.  Keiishaw,  for  the  plaintiff  (the  respondent), 
contended  that  the  power  of  sale  had  been  oppressively  made  use  of. 
By  the  mort<;age  deed,  which  was  executed  in  July,  the  money  was 
to  be  repaid  by  the  1st  of  September,  and  if  default  was  made,  the 
mortgagee  had  an  absolute  power  of  sale.  These  provisions  were 
of  a  harsh  nature,  and  the  Court  would  not  allow  them  to  be  made 
use  of  unnecessarily  and  unfairly.  The  parties  who  were  acting  for 
the  plaintiff  promised  to  pay  the  mortgage  debts  as  soon  as  the 
necessary  deeds  could  be  prepared,  and  the  sale  was  altogether 
unnecessary  ;  it  took  place  before  the  probability  of  there  being  any 
])Osthumous  issue  of  the  marriage  had  been  inquired  into  ;  and  was, 
therefore,  made  subject  to  that  contingency.  The  price  obtained 
was  also  less  than  the  estimated  value,  and  the  sale  was  evidently 
made  to  annoy  the  family,  and  not  for  the  benefit  or  protection  of 
the  parties  who  conducted  it. 

The  Earl  of  Aldborough  v.  'Tri/e  (i),  and  other  cases  were 
referred  to. 

(1)  51  II  K.  32  (7  CI.  &  Fin.  rSH). 
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The  Lord  Chancellor:  Matthie 

V, 

In  this  case,  Mr.  Wilkinson's  mortgage  contains  a  power  of  sale.  Edwabds. 
The  mortgage  is  upon  the  interest  of  the  husband  in  a  fund  of  which 
he  was  tenant  for  life ;  if  there  were  children  they  took  an  interest, 
and  if  there  were  no  children  it  became  the  property  of  the  wife. 
There  being  no  children  at  that  time,  the  husband  borrows  money 
on  the  security  of  his  interest  in  that  fund,  and  by  that  security, 
given  to  Mr.  Wilkinson,  he  has  a  power  of  sale,  either  at  public 
auction  or  by  private  contract.  Now  those  powers  so  given  may, 
undoubtedly,  be  often  used  for  purposes  of  oppression.  They  are, 
however,  powers  which  the  party  having  a  power  over  the  property 
thinks  proper  to  confer  on  the  individual  from  whom  he  borrows 
the  money ;  it  is  a  bargain  :  one  party  parts  with  his  money,  and 
he  has  to  pay  himself  out  of  the  property  upon  which  it  is  charged ; 
and  it  is  for  the  other  party,  who  creates  the  mortgage,  to  consider 
whether  he  has  not  given  too  large  a  power  to  the  individual  with 
whom  he  is  dealing.  But  when  once  it  is  given,  the  party  advancing 
his  money  is  perfectly  entitled  to  execute  the  power  which  such  a 
contract  gives  him.  It  is,  however,  like  other  cases,  in  whicli,  if 
the  power  is  sought  to  be  exercised  for  exorbitant  purposes,  without 
a  due  regard  to  the  interest  of  the  parties  concerned,  this  Court  will 
interfere  under  certain  circumstances ;  and,  like  other  pledges,  if 
the  individual  comes  and  deposits  the  money,  the  Court  will,  under 
certain  circumstances,  prevent  a  party  from  exercising  that  power 
arbitrarily,  but  not  without  the  actual  deposit  of  the  sum  which  the 
other  party  is  entitled  to. 

Now,  it  is  quite  clear,  that  the  interests  of  society  require,  and 
the  justice  of  such  a  case  requires  that  those  powers,  when  they  do 
not  come  within  the  principle  on  which  the  Court  has  acted,  should 
not  be  interfered  with ;  it  is  merely  a  power  which  the  individual 
himself  has  given. 

In  this  case  the  mortgagor  died,  and  died  without  children; 
there  was  no  personal  representative  for  a  considerable  time ;  the 
probate  was  not  obtained  till  the  23rd  of  January,  1844,  and 
although  letters  passed  between  the  solicitors  acting  for  the  family, 
there  wab  no  legal  person  with  whom  the  incumbrancer  could  deal 
till  the  probate  was  actually  granted.  Under  these  circumstances, 
the  incumbrancer,  Mr.  Wilkinson,  on  the  8th  of  January  (there 
being  then  *no  personal  representative),  advertises  this  property  for  [  •408  \ 
sale.  Letters  pass  after  that  advertisement,  not  from  the  personal 
representative,  for  there  was  none,  but  from  the  solicitors  acting  for 
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Matthik  the  family,  containing  some  proposals  in  order  to  prevent  a  sale 
Edwards.  ^"^  enable  the  family  to  redeem  the  mortgage.  I  am  not  prepared 
to  say  that  more  lenity  might  not  have  been  shown  on  the  part  of 
those  who  acted  for  Mr.  Wilkinson.  It  might  have  been  better, 
having  a  security  in  his  hands  sufficient  to  pay  what  was  dae  to 
him,  if  he  had  lent  himself  a  little  more  to  the  wish  of  the  family. 
The  coiTespondence  does  not  show  any  disposition  to  depart  from 
the  strict  exercise  of  his  legal  right,  but  he  had  an  undoubted  right 
to  exercise  his  legal  right,  such  as  it  was;  and  this  Court  has 
acquired  no  jurisdiction  over  that  legal  right,  merely  because  it  is 
shown  that  it  might  have  been  executed  with  a  little  more  lenity. 

I  see  nothing  in  this  case  from  the  beginning  to  the  end,  to  raise 
the  question  whether  he  has  by  any  means  forfeited  the  legal  right 
He  did  no  more  than  exercise  a  legal  right  when  he  advertised  it : 
it  has  been  put  up  for  sale ;  there  were  biddings,  and  the  plaintiff, 
who  at  that  time  had  obtained  probate  of  the  will,  on  the  23rd  of 
January  (the  sale  not  having  taken  place  till  the  27th)  attended  the 
sale  by  an  agent  for  the  purpose,  as  it  is  alleged,  of  preventing  it  from 
going  at  an  undervalue.  The  way,  and  the  only  way,  in  which  she 
could  have  prevented  it  going  at  an  undervalue,  was  by  bidding  to 
its  full  value.  Whether  it  was  her  bidding  or  not,  I  find  the  highest 
bidding  at  the  sale  was  1,0202.  Whether  that  was  her  bidding  or 
not,  I  do  not  know ;  if  it  was,  that  was  the  extreme  to  which  she 
was  disposed  to  go :  and  if  it  was  not,  she,  by  not  bidding  more, 
thought  that  was  a  sum  it  would  not  be  safe  to  exceed.  It,  there- 
fore, is  a  very  safe  criterion  to  go  by,  very  much  more  so  than  is 
generally  afforded  by  a  sale,  when  you  are  uncertain  whether  they 
are  real  buyers  or  not ;  because  here  is  a  party  actually  attending 
for  the  purpose  of  preventing  the  property  going  at  an  undervalue, 
and  she  is  not  willing  to  bid  more  than  1,020L  Then  you  have  the 
opinion  as  to  the  value  from  the  persons  who,  from  their  occupa- 
tion, are  calculated  to  form  a  correct  valuation  of  the  property. 
They  state  the  property  to  be  4,000Z.,  subject  to  a  life  estate  of  a 
person  aged  thirty  years.  One  of  those  persons  values  it  at  1,300/., 
the  other  person  values  it  at  1,086/.  Now,  taking  the  1,020/.,  the 
bidding  at  the  sale,  as  the  means  by  which  to  ascertain  the  value  : 
the  total  of  these  three  sums  would  be  3,366/.,  the  third  of  which 
would  be  1,119/.,  the  value  of  the  property,  subject  only  to  a  life 
estate  of  thirty  years,  from  which  we  deduct  the  possibility  of  a 
child  being  born  so  as  entirely  to  take  away  the  property  from  the 
purchaser.    That  circumstance  was  not  stated  in  the  opinion  that  was 
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taken,  and  therefore,  of  coarse,  they  put  a  higher  value  on  the  property  M atthib 
than  they  are  likely  to  have  done  or  could  have  done  if  they  had  known  edwardb. 
there  was  this  contingency.  Putting  these  three  sums  together,  I  find 
the  third  is  1,119Z.,  against  which  we  have  to  deduct  this  possible 
chance.  What  the  value  of  that  is  I  cannot  form  a  guess ;  but 
there  is  only  691.  to  meet  that  contingency.  I  think  it  is  impos- 
sible to  say  that  the  parties  could  have  a  better  test  of  the  value, 
and  this  is  the  evidence  of  the  plaintiff.  The  defendants  did  not 
go  into  evidence  of  the  value  at  the  hearing;  and  taking  the 
plaintiff's  own  evidence  and  her  own  acts,  from  the  mode  in  which 
she  conducted  herself  at  the  sale,  I  find  the  value  would  amount  to 
the  sum  given,  with  an  excess  only  of  69Z.  to  meet  the  contingency 
of  issue. 

It  is  impossible,  under  these  circumstances,  that  this  case  could 
be  considered  on  the  ground  of  undervalue.  Whatever  the  rule 
may  be  with  regard  to  reversionary  interests,  I  do  not  inquire 
into,  but  I  cannot  find  in  the  plaintiff's  evidence  any  case  of 
undervalue. 

The  plaintiff,  however,  says.,  by  the  bill,  that  all  this  is  a  con- 
spiracy ;  that  it  is  a  manoeuvre  practised  by  the  solicitors,  for  the 
purpose  of  benefiting  the  defendants ;  or  otherwise  that  they  did  it 
for  their  advantage,  so  as  to  injure  the  plaintiff's  family.  There  is 
no  evidence,  I  think,  to  support  either  one  or  the  other  of  those 
allegations ;  if  that  were  so,  it  would  go  a  great  way  to  prove  a 
scheme  for  the  benefit  of  the  defendants ;  but  that  part  of  the  bill 
the  VICE-CHANCELLOR  entirely  dismissed.  It  was  alleged,  and  not 
being  proved,  he  has  not  made  it  the  foundation  of  his  decree : 
that  is  dismissed.  The  Vice-Chancellor  Knight  *Brucb  is  of  opinion  [  **09  ] 
that  this  case  has  failed ;  and  obviously  it  has,  and  there  was  no 
attempt  on  this  rehearing  to  establish  that  case. 

The  only  fact  I  have  is  of  Mr.  Harper,  who  acted  as  the  solicitor 
for  the  mortgagees  who  have  sold,  being  connected  as  guardian 
with  the  appellant  here,  who  was  the  purchaser,  and  as  having  been 
his  solicitor.  Now,  as  often  happens,  the  solicitors  who  act  for 
vendor  and  purchaser,  for  the  plaintiff  and  defendant,  put  them- 
selves in  a  situation  of  embarrassment,  which  very  often  makes  it 
necessary  for  them  to  show  they  are  acting  fairly  under  circum- 
stances which  make  it  very  difficult  for  them  to  do  so.  It  is,  no 
doubt,  in  all  cases,  matter  which  requires  searching  investigation, 
when  you  find  an  individual  taking  on  himself  those  two  duties : 
for  acting  as  solicitor  for  the  mortgagees,  the  owners  of  the  estate. 
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Matthib  he  is  bound  to  get  the  best  possible  price;  and  acting  for  the 
EDWABD8.  purchaser,  he  is  naturally  desirous  of  obtaining  the  property  at  as 
low  a  price  as  could  reasonably  be  expected.  But  when  I  find  his 
estimate  of  the  value  to  be  that  which  was  proved  by  the  plaintiff's 
own  evidence  to  be  the  full  value  or  nearly  the  value,  why  that 
circumstance  which  excites  attention,  and  perhaps  suspicion,  in  the 
first  instance,  may  be  disregarded ;  because  I  find  that  there  could 
be  no  manoeuvre  practised,  for  that  could  only  be  carried  into  effect 
by  giving  less  than  the  real  value.  I  think  the  evidence  afforded  of 
the  value  of  the  property,  not  only  is  very  important,  this  being  the 
sale  of  a  reversionary  interest,  but  most  important  in  negativing 
any  improper  motive  on  the  part  of  the  parties. 

Then,  the  circumstance  referred  to,  and  the  only  circumstance 
referred  to  on  the  ground  on  which  it  is  sought  to  set  aside  this 
transaction  was,  that  it  was  an  improvident  transaction,  and  might 
have  been  conducted  more  beneficially  to  those  who  were  interested 
in  the  proceeds  of  the  sale :  and  the  only  facts  relied  on  are,  that 
the  age  had  been  stated  as  thirty  years,  and  the  fact  of  its  being 
sold  when  there  was  a  possibility  of  the  wife  surviving  and  being 
pregnant;  and  therefore  that  those  were  considerations  likely  to 
damp  the  bidding  at  the  sale  for  property  under  those  circum- 
stances. I  do  not  know  what  you  can  do  with  regard  to  the  age : 
**  thirty  or  thereabouts  "  would  not  be  correct,  if  the  person  were 
thirty-one  or  twenty-nine ;  but  it  is  meant  to  cover  some  inter- 
mediate space ;  you  cannot  calculate  it  to  a  day.  If  you  specify 
that  she  is  actually  thirty,  and  she  is  a  week  over  or  under,  that 
would  not  do  ;  and  I  think  it  is  quite  correct  enough  for  the  purpose 
of  calculation,  and  that  can  make  very  little  difference  in  the  case. 
I  consider  that  description  quite  sufficient  to  enable  a  bidder  to 
calculate  what  is  likely  to  be  the  value  of  that  reversion.  With 
regard  to  the  possibility  of  the  wife  being  pregnant,  that  is  incident 
to  the  nature  of  the  property  itself.  The  settlement  gave  the 
property  to  the  child,  if  there  was  a  child.  There  was  the  i)08si- 
bility,  no  doubt,  of  the  wife  being  pregnant  at  the  time  of  the  death 
of  the  husband,  though  there  was  no  child  born  during  the 
marriage.  The  chance  was  greater  of  there  being  children  while 
the  husband  lived,  when  the  party  had  the  power  of  selling ;  but 
the  husband  being  dead,  that  chance  was  greatly  reduced.  There 
is  no  doubt,  however,  that  the  sale  might  have  been  more  beneficial 
if  it  had  taken  place  at  a  time  when  there  was  less  chance  of  the 
wife  being  pregnant.     If  he  was  not  to  abstain  from  selling  during 
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the  life  of  the  husband,  why  was  he  to  be  prevented  selling 
after  his  death,  and  wait  nine  months  to  see  the  fact  of  whether 
there  was  issue  or  not?  It  is  clear,  it  was  within  his  right 
and  his  power.  I  cannot  say,  sitting  here  in  a  court  of 
equity,  that  it  is  one  of  the  principles  of  the  Court  that  a  party 
having  a  right  to  sell,  dependent  on  there  being  no  issue  of  the 
marriage,  is  bound  after  the  death  of  the  husband  to  wait  nine 
months. 

If  I  confirm  this  decree,  I  should  be  establishing  a  new  rule  in 
the  court  of  equity ;  and  really,  on  that  part  of  the  case,  the  Yicb- 
Chancellob  has  dismissed  the  bill,  and  has  therefore  negatived  the 
ground  of  fraud.  I  find  nothing  but  the  circumstance  of  this 
gentleman  being  the  solicitor  of  both  vendor  and  vendee ;  and  it 
being  explained  and  established  to  my  satisfaction,  that  that  has 
not  led  him  to  do  anything  improper  or  injurious  to  those^whose 
property  he  was  dealing  with,  I  shall  not  consider  it  any  ground  for 
supporting  this  decree  ;  and  I,  therefore,  as  far  as  the  appellant  *is 
concerned,  of  course,  must  dismiss  the  bill,  with  costs. 


Mattuib 

r. 
Bdwardi}. 


[•410] 


The    EXETER  and    CREDITON   RAILWAY 
COMPANY  V.  BULLER. 

(16  L.  J.  Ch.  449—454  ;  S.  C.  5  Rail.  Gas.  211 ;  11  Jur.  627.) 

A  majority  of  the  shareholders  in  the  Exeter  and  Orediton  Railway 
Company  passed  a  resolution  in  favour  of  leasing  their  railway  to  the  Taw 
Vale  Company,  which  was  worked  upon  the  narrow-gauge  principle.  A 
majority  of  the  directors  of  the  Exeter  and  Crediton  Company  (seven  in 
number),  being  desirous  of  leasing  the  line  to  the  Bristol  and  Exeter 
Company,  upon  the  broad-gauge  principle,  refused  to  carry  out  the  wishes 
of  the  Company,  and  retained  possession  of  the  common  seal.  The  minority 
of  the  directors  (three  in  number),  who  concurred  with  the  shareholders, 
filed  a  bill  in  the  name  of  the  Company  for  an  injunction  against  the  seven 
directors,  to  restrain  them  from  leasing  the  railway  to  the  Bristol  and 
Exeter  Company,  and  from  opening  the  line  upon  the  broad  gauge.  The 
injunction  was  granted.  Subsequently,  the  seven  directors  moved,  in  the 
name  of  the  Company,  that  the  bill  might  be  taken  off  the  file.  The  ViCK- 
Chanobixor  directed  the  motion  to  stand  over  until  the  wishes  of  the 
shareholders  should  be  distinctly  ascertained  at  a  general  meeting ;  and 
the  Lord  Chancellor,  upon  appeal,  confirmed  this  decision. 

A  motion  was  then  made  before  the  Vice-Chancellor  to  dissolve  the 
injunction,  on  the  ground  that  the  majority  against  the  opening  of  the 
railway  upon  the  broad-gauge  principle  had  been  obtained  by  an  improper 
sale  of  shares  to  the  South- Western  Railway  Company.  The  Court  held, 
that  it  could  not  interfere  to  prevent  the  shareholders  from  disposing  of 
their  interest  in  any  legal  manner,  although  such  transfer  of  interest  might 
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entirely  change  the  original  intention  and  prospects  of  the  Company ;  and 
that  the  injunction  must  consequently  be  continued  to  restrain  any  acts  of 
the  directors  which  should  be  inconsistent  with  the  wishes  of  the  majority 
of  the  shareholders. 

In  1845  a  Company  was  incorporated  for  making  a  railway  from 
Exeter  to  Crediton,  in  the  coanty  of  Devon.  Negotiations  were 
subsequently  entered  into  for  the  leasing  of  this  line  to  the  Bristol 
and  Exeter  Railway  Company,  which  railway  was  worked  upon  the 
broad  gauge ;  and  other  negotiations  were  entered  into  for  the  same 
purpose  with  the  Taw  Yale  Railway  and  Dock  Company,  which 
latter  railway  was  worked  upon  the  narrow  gauge.  It  appeared 
that  a  considerable  majority  of  the  shareholders  in  the  Exeter  and 
Crediton  Railway  were  in  favour  of  leasing  their  line  to  the  Taw 
Yale  Company;  but  it  further  appeared  that  a  majority  of  seven  oat 
of  the  ten  directors  of  the  Exeter  and  Crediton  Company  were  iii 
favour  of  lea'sing  the  line  to  the  Bristol  and  Exeter  Company. 
Several  general  meetings  of  the  shareholders  were  held,  at  which 
the  question  was  agitated,  and  the  seven  ^directors  were  in  a 
minority ;  but  being  unwilling  to  carry  into  effect  the  resolutions 
passed  at  these  meetings  contrary  to  their  wishes,  they  refused  to 
allow  the  common  seal  of  the  Company  to  be  attached  to  any 
agreement  for  that  object. 

By  a  clause  in  the  Railways  Clauses  Consolidation  Act  it  was 
provided,  that  after  any  railway  should  have  been  opened  upon 
either  the  broad  or  narrow  gauge,  it  should  not  be  lawful  subsequently 
to  change  the  breadth  of  the  gauge. 

Under  these  circumstances,  the  three  directors  who  were  favour- 
able to  the  lease  being  made  to  the  Taw  Yale  Company  filed  their 
bill,  in  the  name  of  the  Company,  against  the  seven  other  directors, 
for  an  injunction,  praying  that  the  said  seven  directors  might  be 
restrained  from  entering  into  any  agreement  for  opening,  using,  or 
working  the  said  railway  upon  the  broad  gauge,  and  also  from 
making  any  junction  between  the  Exeter  and  Crediton  Railway  and 
the  Bristol  and  Exeter  Railway,  and  from  leasing  or  selling  the  said 
Exeter  and  Crediton  Railway  to  the  Bristol  and  Exeter  Railway 
Company,  or  to  any  other  Company  working  upon  the  broad 
gauge. 

The  motion  was  heard  before  the  Yice-Chancellor  of  England,  on 
the  5th  of  April,  and  the  Court  granted  the  injunction. 

On  the  25th  of  May  a  motion  was  made  on  behalf  of  (he  Company, 
but  upon  instructions  given  by  the  seven  directors,  that  the  bill 
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might,  be  taken  off  the  file,  upon  the  ground  that  no  proper  authority        Tbb 

V      J  ,  .  *        iiT  '±  BXKTBB  AND 

had  been  given  for  filmg  it.  Crkditon 

Railway 
Mr.  Bolt,  Mr.  Chandless  and  Mr.  Follett,  appeared  in  support     Company 

of  the  motion  ;  and  Bullkr. 

Mr.  Bethell,  Mr.  James  Parker  and  Mr.  Hardy  opposed  it. 

The  Vicb-Chancellor  directed  the  motion  to  stand  over  for  two 
months,  in  order  that  a  general  meeting  of  the  shareholders  might 
be  convened,  and  that  it  might  be  ascertained  whether  they 
sanctioned  the  institution  of  the  suit. 

The  defendants  renewed  the  application  before  the  Lord 
Chancellor,  by  way  of  appeal. 

Mr.  Rolt^  Mr.  Cltandless  and  Mr.  Follett,  for  the  motion. 

Mr.  Bethellj  Mr.  James  Parker  and  Mr.  Hardy  appeared  for 
the  respondents,  but  were  not  called  upon. 

The  Lord  Chancellor  :  May  28. 

In  this  case  the  bill  is  filed  in  the  name  of  a  Railway  Company,  on 
behalf  of  the  corporation.  A  motion  is  made  by  some  persons, 
whoever  they  may  be,  assuming  to  be  the  corporation,  in  the  name 
of  the  corporation,  to  disclaim  the  bill,  and  to  have  it  taken  off  the 
file,  as  having  been  filed  without  their  authority.  This  proceeding 
at  once  raises  the  question,  which  side  is  to  be  considered  as  the 
corporate  body ;  and  whether  the  directors  are  to  be  so  considered, 
who  are  made  defendants  to  this  bill,  and  who  say  that  they  con- 
stitute the  corporation  also;  for  although  they  act  as  plaintiffs  here, 
and  are  making  this  motion  as  the  corporation,  they  are  the  same 
individuals  against  whom  the  parties  assuming  to  act  for  the 
corporation  are  proceeding,  and  upon  the  bill  they  are  the  defen- 
dants, but  they  represent  themselves  also  as  being  the  corporation; 
they  are  moving  to  have  a  bill  taken  off  the  file,  which  is  in 
substance  filed  against  themselves. 

Now,  the  first  question  will  be,  whether  these  parties  are  the 
corporation  or  not — whether  they  are  authorized  to  act  on  behalf 
of  the  corporation,  to  represent  the  corporation,  and  to  make  this 
motion  in  their  name.  That  would  be  a  very  material  considera- 
tion, if  I  took  a  different  view  of  the  other  part  of  the  case ; 
but  the  view  I  take  of  the  other  part  of  the  case  makes  it 
unnecessary  for  me  to  express  any  opinion  whether  they  are  or 
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are  not  at  this  moment  entitled  to  represent  the  corporation. 
I  mean  the  directors,  because  I  find  from  the  facts,  which  are 
not  disputed,  that  the  position  of  the  parties  stands  thus :  they 
being  directors  originally  constituted,  and  therefore  being  in  that 
character  entitled,  as  being  a  majority  of  the  directors,  to  exercise 
the  powers  of  the  corporation,  as  far  as  the  Act  authorizes  them  to 
do  so — I  find  by  the  provisions  of  the  general  Act  (i),  ''that  the 
exercise  of  all  such  powers  shall  be  subject  also  to  the  controul  and 
regulation  of  any  general  meeting  specially  convened  for  the  par- 
pose,  but  not  so  as  to  render  invalid  any  *act  done  by  the  directors 
prior  to  any  resolution  passed  by  such  general  meeting."  Now, 
that  provision  of  the  Act  forms  a  very  important  part  of  the  con- 
sideration, with  regard  to  the  exercise  of  the  functions  of  the 
executive  body  of  all  these  corporations.  It  is  specially  provided 
for  by  the  particular  Act.  By  the  general  law  applying  to  all  these 
cases,  whatever  power  may  be  vested  in  the  directors,  they  are 
subject  to  the  controul  of  the  general  meeting.  But  then,  acts  done 
previously  to  a  resolution  of  the  general  meeting,  are  not  to  be 
interfered  with  by  the  resolutions  of  that  general  meeting.  It  is 
quite  obvious,  therefore,  according  to  the  provisions  of  that  enact- 
ment, that  the  power  to  controul  the  authority  of  the  directors 
would,  in  many  cases,  where  the  directors  were  so  minded  to  act 
against  the  wishes  of  their  controuling  body,  the  general  body  of 
the  shareholders,  be  nugatory;  because  long  before  the  parties  could 
come  here  to  ask  the  Court  to  interfere  and  to  restrain  the  act  of 
the  directors,  the  directors  may  have  done  some  act  to  the  prejudice 
of  the  Company,  which,  according  to  the  provisions  of  the  Act, 
could  not  be  interfered  with  by  any  thing  done  under  the  authority 
of  a  general. meeting.  Now,  if  an  act  is  in  contemplation,  which 
the  Company  at  large  wish  to  restrain,  unless  this  Court  adopt  some 
such  course  as  has  been  adopted  in  the  present  case,  there  would 
be  no  possibility  of  intervening  in  time  to  prevent  a  particular  act 
from  being  done.  As  there  can  be  no  resolution  without  calling  an 
extraordinary  general  meeting,  it  is  quite  clear  that  the  directors 
would  always  have  it  in  their  power  to  complete  the  act  before  the 
interposition  of  the  Court.  Then  applying  these  general  observations 
to  this  particular  case,  I  find  an  act  contemplated  by  the  directors 
disapproved  of  by  at  least  a  large  proportion  of  the  shareholders : 
how  those  parties  became  shareholders  I  have  nothing  to  do  with. 
I  have  nothing  to  do  either  with  the  Great  Western  Railway 
(1)  8  &  9  Vict.  c.  16,  8.  90. 
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Company,  or  the  South-Western  Bail  way  Company,  or  whatever  Com- 
pany it  may  be.  I  only  find  the  directors  of  this  particular  Company 
entering  into  an  arrangement  to  do  an  act  which  is  disapproved  of 
by  the  body,  which  is  sworn  by  the  affidavits  to  be  a  large  majority 
of  the  shareholders.  One  individual  is  stated  to  have  proxies, 
which  he  had  for  the  purpose  of  the  particular  meeting,  amounting 
to  1,500  out  of  the  whole  number,  being  a  majority.  He  had  in  his 
pocket,  therefore,  a  majority  of  votes  which  might  be  used  at  that 
meeting  to  controul  the  acts  of  the  directors. 

The  directors,  contemplating  this  act,  thought  it  necessary  to 
adopt  this  course,  about  which  I  say  nothing  beyond  what  is 
necessary  for  the  purpose  of  the  present  motion.  The  seal  being 
with  the  secretary  of  the  Company  (I  speak  from  the  affidavits)  one 
of  the  directors,  so  minded  to  act  against  the  wishes  of  the  body, 
obtains  possession  of  that  seal  from  the  secretary,  for  the  purpose, 
as  it  is  stated,  of  preventing  the  body  at  large  from  having  the  use 
of  the  seal,  which,  undoubtedly,  if  they  represent  the  corporation, 
they  had  a  right  to  the  possession  of,  and  to  have  at  their  disposal. 
He  then  gets  the  seal  into  his  possession.  Then  comes  a  meeting 
on  the  12th  of  April  last;  he  himself  presides;  a  resolution  is  passed 
against  the  views  of  himself  and  his  co-directors,  and  a  resolution 
is  carried  for  a  purpose  opposed  to  what  their  wishes  were.  He 
has  got  the  seal.  He  is  applied  to  at  the  meeting  for  the  seal,  in 
order  to  carry  into  e£fect  the  resolutions  which  had  been  carried 
adverse  to  his  intentions  and  wishes.  He  does  not  say  that  he 
refused  it,  but  the  affidavit  says  the  seal  was  not  produced ;  that 
it  was  in  Mr.  BuUer's  possession,  but  that  it  was  not  produced. 
After  he  quitted,  another  person  took  the  chair,  and  then  come  the 
resolutions :  the  first  resolution  having  passed  unanimously,  with 
the  exception  of  one  individual  only  holding  up  his  hand  against  it, 
for  all  the  other  parties  were  in  favour  of  it.  Then  the  affidavit 
states — (His  Lordship  here  read  an  affidavit  of  the  directors  who 
concurred  with  the  shareholders,  stating  a  resolution  passed  at  the 
meeting  in  favour  of  leasing  the  line  to  the  Taw  Yale  Railway  and 
Dock  Company,  and  for  restraining  the  directors  from  opening  the 
railway  on  the  broad  gauge,  or  from  completing  its  connexion  with 
the  Bristol  and  Exeter  Railway). 

Then  the  deponents  further  say,  that  by  reason  of  the  said 
J.  W.  Buller  taking  and  retaining  the  seal  of  the  Company,  it  was 
impossible  that  they  could  give  a  retainer  *to  the  solicitors  to 
proceed  in  this  suit  under  the  common  seal  of  the  said  Company ; 
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but  they  did,  as  such  directors,  authorize  them  to  file  such  bill  and 
to  proceed  in  the  name  of  the  Exeter  and  Crediton  Railway  Com- 
pany. ''I,  Emanuel  Cooper,  say,  that  at  such  last-mentioned 
meeting  of  the  12th  day  of  April,  I  held  proxies  from  shareholders 
representing  1,500  votes,  which  1,500  votes  constituted  a  majority 
in  themselves,  exclusive  of  about  twenty  shareholders  who  attended 
personally,  and  voted  at  such  meeting  in  favour  of  the  resolution 
so  carried  as  aforesaid.  Say  that  immediately  after  the  meeting 
held  on  the  81st  day  of  March,  1847,  it  was  determined  by  us,  on 
behalf  of  the  said  Company,  to  file  such  bill  to  restrain  the  said 
defendants  from  acting,  as  we  verily  believe  they  intended  to  act, 
in  direct  opposition  to  the  wishes  of  the  shareholders.  Say  that  on 
or  about  the  28rd  day  of  April  last,  we  severally  received  letters 
from  Thomas  Hartnell,  the  secretary  of  the  said  Company,  calling 
a  meeting  of  the  directors  of  the  Company."  That  affidavit  is  not 
contradicted,  therefore  there  is  no  doubt  of  the  fact.  I  think  that 
we  are  to  assume  that  there  is  an  all  but  unanimous  wish  on  the 
part  of  the  shareholders  that  that  which  is  contemplated  by  the 
majority  of  the  directors  should  not  take  place.  And  I  find  at  the 
meeting  resolutions  carried,  all  but  unanimously,  for  the  purpose  of 
so  controuling  the  power  of  the  directors.  I  find  it  expressly 
authorized  by  the  general  Act  that  they  should  do  so. 

Then  it  is  said,  first  of  all,  that  there  is  no  seal  affixed  to  the 
authority  for  filing  this  bill ;  or,  at  all  events,  it  is  said,  there  has 
been  no  resolution  in  favour  of  filing  this  bill.  Although  there  has 
been  no  resolution  in  favour  of  filing  this  bill  in  so  many  words, 
there  are  resolutions  which  could  not  be  possibly  carried  into  efifect 
but  by  filing  some  bill  of  this  description,  the  resolution  being  to 
restrain  the  directors  from  doing  what  they  were  about  to  do. 
Now,  the  resolution  of  the  Company  at  large  might  make  what  they 
were  about  to  do  illegal  and  invalid,  but  it  could  not  restrain  them. 
The  interposition  of  legal  aathority  is  required  for  the  purpose  of 
restraining  them  from  doing  that  which  they  contemplated  doing. 
It  can  only  be  done  by  filing  a  bill  praying  for  an  injunction.  It  is 
impossible  not  to  see  that  the  filing  of  the  bill  was  in  direct  con- 
formity with  the  resolutions  passed  all  but  unanimously  at  the 
general  meeting  of  the  shareholders.  The  question  is,  when  an 
application  is  made  by  defendants  professing  to  represent,  and 
possibly  legally  representing  at  the  present  moment,  the  corpora- 
tion, if  they  still  are  directors,  and  therefore  entitled  to  act  until 
they  are  restrained,  whether  I  am  to  give  eflfect  to  the  state  of 


TOL.  Lxxm.]    1847.    CH.     16  L.  J.  CH.  452—458. 


things  as  they  stand  at  this  moment,  without  giving  the  corporation 
the  opportunity  of  saying  whether  they  do  or  do  not  assent  to  the 
resolution  passed  at  that  general  meeting,  and  are,  therefore, 
prepared  to  authorize  that  which  is  necessary  to  carry  it  into  effect. 
I  think  that  would  not  only  be  full  of  difficulty  and  injustice,  but  it 
amounts  to  absurdity.  Where  I  find  the  interests  of  parties  so 
complicated  as  they  are  in  the  present  case,  and  the  matter  in 
contest  between  two  parties  who  represent  the  corporation  (for 
whoever  represents  the  corporation  is  perfectly  immaterial),  if  at 
the  general  meeting  of  the  shareholders  any  resolution  passes 
controuling  the  act  of  the  directors,  and  if,  at  that  general  meeting, 
the  shareholders  had  the  power,  by  the  general  Act,  to  controul, 
they  would  have  the  power  of  controuling  that  which  may  be  said 
to  have  been  already  done :  but  the  question  is  as  to  carrying  one 
of  their  resolutions  into  legal  effect.  Beyond  all  doubt  the  share- 
holders would  have  the  power,  if  a  majority  concur  in  authorizing 
the  proceeding,  of  putting  the  bill  on  the  file ;  and  the  reason  why 
the  proceeding  presents  some  feature  of  irregularity  at  present  I 
cannot  but  attribute  to  the  act  of  the  defendants  themselves :  they 
having  withheld  from  the  general  meeting  the  use  of  that  seal, 
which,  if  it  had  been  there,  they  might  have  used  and  avoided  all 
difficulty. 

Under  these  circumstances,  I  am  called  on  to  take  this  bill  off 
the  file,  on  the  ground  of  its  not  being  sanctioned  by  the  corpora- 
tion. I  want  to  know  whether  it  is  now  sanctioned;  whether  it 
was  previously  sanctioned  by  the  corporation  before  the  bill  was 
filed  is  not  material,  if  the  corporation,  being  informed  of  what  has 
been  done,  think  proper  to  sanction  and  adopt  it.  They  could  not 
sanction  and  adopt  it  hitherto,  because  they  had  not  the  seal  which 
had  been  withdrawn  by  the  directors  from  the  original  custody  *of 
the  secretary,  obviously  for  the  purpose  of  preventing  the  Company 
from  doing  what  they  intended  to  do.  The  Yicb-Ghancellob, 
therefore,  said,  I  will  let  it  stand  over  in  order  that  I  may  know 
the  state  of  circumstances  which  must  exist  before  I  can  order  the 
bill  to  be  taken  off  the  file,  namely,  whether  this  proceeding  be  or 
be  not  sanctioned  by  the  corporation,  and  he  has  let  it  stand  over 
for  that  purpose.  He  has  made  no  other  order.  I  think  that  is 
for  the  interest  of  the  Company,  and  would  be  doing  justice  between 
these  parties  who  have  a  right  to  come  to  this  Court,  representing 
the  interest  of  the  corporation.  It  seems  to  have  been  a  matter  of 
arrangement  as  to  time  between  the  parties,  otherwise  I  should 
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^^^  have  thought  two  months  a  very  long  time ;  but  I  have  no  applies- 

^i"**  ^^^  tion  before  me,  as  I  understand  it,  to  vary  the  order  in  that  respect 

Ratlwat  I  think  the  order  is  right  in  every  point,  and  the  motion  must, 

"^'"^  therefore,  be  refused,  with  costs. 

BULLSB. 

Jums  9.  A  motion  was  now  made  before  the  Vice-Ghancellor  of  England, 

on  behalf  of  the  defendants,  that  the  injunction  might  be  dissolved. 

Mr.  Rolty  Mr.  Chandless  and  Mr.  Follett,  in  support  of  the 
motion,  contended  that  the  original  intention  of  the  Legislature, 
when  the  Act  was  passed  for  making  the  Exeter  and  Crediton 
Railway,  was,  that  the  directors  should  have  power  to  lease 
the  line,  or  form  an  amalgamation  with  the  Bristol  and  Exeter 
Railway ;  and  for  this  purpose  a  clause  empowering  the  directors 
to  make  such  lease  was  inserted  in  the  Act ;  that  the  object  of  the 
Legislature  evidently  was  to  have  a  continuous  broad-gauge  line, 
and  the  original  shareholders  entered  into  the  speculation  with  the 
view  of  having  a  communication  not  only  with  Exeter  and  London, 
but  also  with  Bristol  and  the  country  let  in  through  the  Great 
Western  line.  With  this  object  the  directors  of  the  Company  had 
carried  on  negotiations  with  the  Bristol  and  Exeter  Railway  Com- 
pany ;  and  upon  the  very  eve  of  the  opening  of  the  railway  upon 
the  broad-gauge  principle,  the  shareholders  commenced  an  opposi- 
tion to  these  proceedings.  The  chief  movers  in  this  opposition  had 
been  the  London  and  South-Western  Railway  Company,  who  had 
found  means  of  purchasing  up  the  greater  part  of  the  shares  in  the 
Exeter  and  Crediton  Company,  and  had  thereby  obtained  a  majority 
amongst  the  shareholders.  Their  object  in  obtaining  this  injunc- 
tion had  been  to  restrain  the  opening  of  the  railway  upon  the  broad 
gauge,  since  there  was  a  provision  in  the  Railways  Clauses  Con- 
solidation Act,  which  prohibited  a  Company  from  altering  the  gauge 
upon  which  a  railway  had  once  been  opened.  It  was  contended, 
under  these  circumstances,  that  the  Court  ought  not  to  interfere  by 
injunction  to  restrain  the  directors  from  opening  the  railway,  for 
otherwise  the  South-Western  Company,  who  had  been  dealing  with 
the  money  of  their  shareholders  in  an  unjustifiable  manner,  in 
purchasing  up  the  shares,  would  have  the  power  of  defeating  the 
intention  of  the  Legislature,  and,  by  laying  down  a  narrow  gauge, 
would  materially  increase  the  expenses  of  the  Exeter  and  Crediton 
Railway  and  injure  their  prospects. 


Mr.  Bethdl,  Mr.  J.  Parker  and  3/r.  Hardy,  appeared  for  the 
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plaintiffs,  and  contended,  that  the  injunction  ought  to  be  continued 
to  restrain  the  opening  of  the  railway  upon  the  broad-gauge 
principle.  The  plaintiffs  here  represented  by  far  the  greater 
number  of  shareholders;  and  whether  the  shares  had  been  pur- 
chased by  the  South-Westem  Railway  Company,  or  their  nominees, 
was  a  matter  which  the  Court  had  nothing  to  do  with.  The  share- 
holders had  full  right  to  sell  their  shares  to  any  one  who  would  buy 
them ;  and  it  was  evident  that  the  majority  of  the  present  share- 
holders were  opposed  to  the  lease  being  made  to  the  Bristol  and 
Exeter  Kailway.  The  directors  were  the  servants  of  the  share- 
holders, and  their  conduct  was  very  properly  under  the  controul  of  a 
general  meeting  of  shareholders.  This  principle  had  been  laid 
down  by  the  Court  upon  the  motion  to  take  the  bill  off  the  file,  and 
the  Lord  Changbllor  had  fully  confirmed  that  decision.  His 
Lordship  had  said  the  shareholders  appeared  to  be  almost  unani- 
mous in  their  desire  that  the  proposed  lease  to  the  broad-gauge  line 
should  not  take  place,  and  that  the  acts  of  the  directors  must  at  all 
times  be  under  the  controul  of  the  shareholders  at  a  general  meeting. 
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The  Vice-Chancbllor  : 

I  shall  certainly  continue  the  injunction.  It  appears  *to  me 
there  is  no  clause  in  the  Act  of  Parliament  which  forbids  the  share- 
holders in  the  Exeter  and  Crediton  Bailway  from  changing  their 
plan  as  to  any  mode  of  conducting  the  affairs  of  the  Company,  and 
there  is  consequently  nothing  to  prevent  the  shareholders  from 
coming  to  a  resolution  which  would  displace  any  sort  of  claim  the 
Bristol  and  Exeter  Railway  Company  might  have  for  an  amalgama- 
tion with  the  Exeter  and  Crediton  Railway.  The  shareholders,  at 
a  general  meeting,  resolved  that  the  lease  to  the  Bristol  and  Exeter 
Railway  Company  should  not  be  carried  out,  but  that  an  agreement 
should  be  entered  into  for  the  purpose  of  leasing  the  Exeter  and 
Crediton  Railway  to  the  Taw  Vale  Company.  This  plan  was 
objected  to  by  the  directors,  and  the  bill  was  filed  on  the  allegation 
that  the  directors  were  going  to  do  something  which  was  incon- 
sistent with  the  wishes  of  the  shareholders.  It  has  been  said  that 
the  shareholders  have  changed  their  views,  but  they  have  a  perfect 
right  to  do  so.  It  has  very  often  happened  that  great  expenses 
have  been  incurred  by  similar  changes  in  other  Companies.  I  can 
myself  recollect  one  case  in  particular  of  this  sort ;  and  it  is  evident 
that  there  might  in  every  Company  be  a  change  of  schemes  carried 
out  with  the  greatest  propriety  that  might  be  productive  of  great 
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expenses.  It  has  also  been  said  that  these  changes  have  been 
resolved  upon  by  persons  who  were  not  originally  shareholders; 
but  it  is  quite  clear  that  there  is  nothing  in  the  Act  of  Parliament 
to  prevent  the  shareholders  from  disposing  of  their  property  to 
any  one  who  will  purchase  them  ;  and  after  the  regular  steps  have 
been  taken  for  registering  the  shares  the  purchasers  have  the  same 
rights  as  if  they  had  been  original  shareholders. 

The  next  point  made  was,  that  the  shares  have  been  purchased 
with  money  supplied  by  the  South- Western  Railway  Company,  who 
had  no  right  so  to  apply  their  money.  I  do  not  think  there  is 
anything  whatever  to  prove  that  this  was  the  case.  It  is  only 
stated  in  a  general  way,  but  no  facts  are  given  from  which  any 
judgment  can  be  formed.  It  has  been  said  that  the  injunction 
ought  not  to  be  granted  to  restrain  the  opening  of  the  line  upon 
the  broad-gauge  principle ;  but  it  appears  to  me,  if  the  effect  of 
doing  that  which  is  restrained  by  injunction  would  be  to  prevent 
for  ever  the  accomplishment  of  those  things  which  the  resolu- 
tions of  a  majority  of  the  shareholders  have  pointed  out,  then  the 
Court  is  bound  to  attend  to  the  wishes  of  the  majority;  and  as 
the  effect  of  opening  the  railway  upon  the  broad  gauge  will  be 
inconsistent  with  the  resolution  of  the  shareholders,  it  is  the  duty 
of  the  Court  to  keep  the  question  open  until  the  course  to  be 
pursued  is  determined  upon,  and  to  continue  the  injunction  in  the 
present  form. 

The  motion  must,  therefore,  be  refused  with  costs. 


1847. 
•/an.  25,  26. 

Shadwell, 
V.-C. 

[521] 


The  ATTOENEY-GENERAL  v.   TREVELYAK 

(16  L.  J.  Ch.  521—526.) 

An  information  was  filed  by  the  Aiturney^Qmeral  in  1710  to  recover 
certain  lands,  formerly  chantry  lands,  which  had  been  granted  by  King 
Edward  VI.  for  the  benefit  of  the  Morpeth  School,  against  the  defendants, 
who  represented  the  Thornton  family,  to  whom  a  lease  of  the  lands  for 
500  years  had  been  granted  in  1685.  A  commission  was  issued  to  ascertain 
the  identity  of  the  lands.  The  Commissioners  reported  that  they  were 
unable  to  ascertain  which  were  the  chantry  lands.  No  final  decree  was 
made  in  consequence  of  a  compromise  having  been  entered  into  between 
the  parties,  by  which  it  was  agreed  that  100/.  per  annum  should  be  paid  to 
the  charit}',  and  that  an  Act  of  Parliament  should  be  obtained  to  carry  the 
compromise  into  effect,  but  that  if  the  Act  should  not  be  obtained  within 
two  years,  then  that  the  agreement  should  not  be  binding.  No  such  Act 
was  ever  jiassed,  but  the  owners  of  the  property  continued  to  pay  the  100/. 
per  annum  up  to  the  present  time,  being  a  period  of  130  years.     Another 
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infonnation  was  filed  in  1833,  to  have  the  benefit  of  the  proceedings  com-  j^.q, 

menced  in  1710,  and  prayed  that  the  lease  for  500  years  might  be  set  aside,  r. 

and]that  the  chantry  lands  might  be  ascertained :  Held,  that  the  stipulation  Thevkltan. 
as  to  obtaining  an  Act  of  Parliament  not  having  been  performed,  the 
parties  were  in  the  same  situation  as  at  first,  and  the  relators  were  entitled 
to  the  benefit  of  the  proceedings  under  the  original  information ;  and  that 
an  inquiry  ought  to  take  place  to  ascertain  what  portion  of  the  lands  would 
be  of  equal  value  to  those  granted  by  King  Edward  VI. 

This  was  an  information  and  bill,  filed  by  the  Attorney-General^ 
at  the  relation  of  the  master  of  the  grammar  school  at  Morpeth,  in 
Northumberland,  to  recover  certain  lands  at  Netherwitten,  in  the 
said  county,  formerly  chantry  lands,  which  were  the  subject  of  a 
grant  to  the  bailifif  and  burgesses  of  Morpeth,  for  the  benefit  of  the 
school,  by  King  Edward  YI.,  in  the  year  1558.  These  lands  were 
demised  on  the  28th  of  May,  1685,  to  Nicholas  Thornton  for  500 
years  at  45L  per  annum.  On  the  26th  of  April,  1710,  the  Attorney • 
General,  at  the  relation  of  the  ^master  and  usher  of  the  school,  filed  [  *62S  ] 
an  information  against  the  heir  and  personal  representative  of  the 
said  N.  Thornton,  to  have  the  last-mentioned  lease  set  aside,  and 
the  chantry  lands  set  out.  In  December,  1710,  John  Thornton, 
the  heir  and  executor,  filed  a  cross  bill  against  the  bailiff  and 
burgesses  of  Morpeth  and  the  masters  of  the  school,  to  have  the 
lease  confirmed.  A  great  quantity  of  evidence  was  adduced  to  show 
the  extent  and  value  of  the  lands,  and  both  suits  came  on  to  be 
heard  on  the  22nd  of  July,  1712,  before  Lord  Habcoubt,  who  decreed 
that  a  commission  should  issue  to  ascertain  the  chantry  lands 
demised  by  the  said  lease,  and  if  the  Commissioners  were  unable  to 
distinguish  the  said  lands  from  the  lands  of  the  said  defendant, 
then  to  inquire  the  yearly  value  of  the  chantry  lands,  and  of  the 
whole  township  of  Netherwitten,  and  what  proportion  of  the  whole 
township  the  school  lands  were,  and  that  the  cross  bill  might  be 
dismissed  with  costs.  A  commission  was  accordingly  issued,  under 
which  evidence  was  adduced  on  behalf  of  the  relators  and  defendants, 
and  the  Commissioners  returned  that  they  were  unable  to  dis- 
tinguish the  chantry  lands,  that  they  had  therefore  proceeded  to 
inquire  as  to  their  proportion,  and  referred  to  the  depositions  of 
the  witnesses.  No  final  decree  was,  however,  made,  in  consequence 
of  a  compromise  having  been  effected  between  the  parties  by  articles 
of  agreement,  dated  the  4th  of  November,  1714,  and  made  between 
the  bailiff  and  burgesses  of  Morpeth  and  John  Thornton,  Esq.  By 
this  document  the  suit  then  pending  was  recited,  and  also  the  lease 
for  600  years.  It  was  then  covenanted,  concluded  and  fully  agreed 
upon,  by  and  between  all  the  parties  thereto,  in  the  manner  and 


794  1847.     CH.     16  L.  J.  CH.  522.  [b.r. 

A.-Q.  form  following,  that  is  to  say,  ''  the  bailiffs  and  burgesses  do  hereby, 
Tbkvsltak.  ^^^  themselves  and  their  saccessors,  covenant  and  agree  to  and  with 
the  said  John  Thornton,  his  heirs  and  assigns,  and  to  and  with 
every  of  them,  that  they,  the  said  bailiffs  and  burgesses  and  their 
successors,  by  and  with  the  consent  of  the  said  master  and  usher, 
to  be  testified  by  their  being  parties  thereto,  shall  and  will,  at  and 
upon  the  reasonable  request  and  at  the  proper  costs  and  charges  in 
the  law  of  the  said  J.  Thornton,  his  heirs  and  assigns,  make,  do 
and  execute  unto  the  said  J.  Thornton,  or  to  such  other  person  or 
persons  as  he  shall  for  that  purpose  appoint,  such  lawful  and 
reasonable  act  and  acts,  conveyance  and  conveyances,  assurance 
and  assurances  whatever  of  the  said  school  lands  in  Netherwitten, 
as  by  the  said  J.  Thornton,  his  heirs  and  assigns,  or  by  his  or  their 
counsel  shall  be  reasonably  devised  or  advised."  "  And  further, 
that  the  bailiffs  and  burgesses,  and  their  successors,  and  the  master 
and  usher  of  the  school  for  the  time  being,  shall,  at  the  costs  and 
charges  of  the  said  John  Thornton,  consent  to  and  give  all  fitting 
encouragement,  at  the  charge  of  the  said  J.  Thornton,  for  obtaining 
and  procuring  an  Act  of  Parliament  for  vesting  the  freehold  and 
inheritance  of  the  school  lands  in  Netherwitten  in  the  said 
J.  Thornton,  his  heirs  and  assigns,  or  in  such  other  person  or 
persons,  and  his  and  their  heirs,  as  the  said  J.  Thornton,  his  heirs 
and  assigns,  shall  appoint,  discharged  from  all  rents  and  other  sums 
of  money  payable  to  the  master  and  usher  of  the  school  for  the 
time  being,  or  to  the  bailiffs  and  burgesses,  or  their  successors,  in 
trust  for  them,  in  and  by  which  Act  of  Parliament  it  shall  be 
provided  that  all  the  estate  of  the  said  J.  Thornton  in  Netherwitten 
shall  stand  chargeable  as  well  with  the  payment  of  the  sum  of 
2,000/.,  and  the  interest  thereof,  as  also  the  yearly  payment  of  100/., 
in  such  manner  as  hereinafter  is  mentioned."  ''  In  consideration 
thereof,  the  said  J.  Thornton  does  covenant,  promise,  and  agree 
with  the  bailiffs  and  burgesses,  and  their  successors,  in  the  manner 
following,  that  is  to  say,  that  he,  the  said  J.  Thornton,  his  heirs, 
executors,  and  administrators,  or  some  of  them,  shall  and  will  well 
and  truly  pay,  or  cause  to  be  paid,  to  the  bailiffs  and  burgesses,  or 
their  successors,  the  sum  of  2,000Z.  of  lawful  money  of  Great  Britain, 
for  the  purchase  of  the  absolute  fee  simple  and  inheritance  of  the 
said  school  lands  and  premises  in  Netherwitten,  when  and  so  soon 
as  a  convenient  purchase  of  other  lands,  tenements,  and  heredita- 
ments to  that  value,  and  to  the  good  liking  of  the  said  bailiffs  and 
burgesses,  or  their  successors,  can  be  had,  obtained,  or  gotten  to  be 
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settled  for  the  benefit  of  the  school,  to  such  and  the  same  uses  as        A.-a. 

in  the  letters  patent  are  specified  and  mentioned,  so  as  such  purchase  tbbv«.tan 

be  made  by  the  bailiffs  and  burgesses  within  the  space  of  seven 

years  next  after  the  date  of  ^these  presents  ;  and  it  is  hereby  further       F  *&23  ] 

agreed  by  and  between  all  the  parties  to  these  presents,  for  them, 

their  heirs  and  successors,  that  if  the  bailiffs  and  burgesses,  or 

tbeir  successors,  do  not,  within  the  said  space  and  time  of  seven 

years  next  ensuing,  make  such  purchase  as  aforesaid,  that  then 

and  from  thenceforth  it  shall  and  may  be  lawful  to  and  for  the  said 

J.  Thornton,  his  heirs  and  assigns,  to  purchase  lands  or  tenements 

in  the  county  of  Northumberland,  with  the  sum  of  2,000Z.  to  be 

settled  for  the  benefit  of  the  school,  and  to  the  same  uses  in  the 

letters  patent  mentioned,  so  as  such  lands  so  to  be  purchased  by 

the  said  J.  Thornton,  his  heirs  or  assigns,  be  not  of  less  yearly 

value  than  lOOZ.  per  annum.     Item,  it  is  hereby  further  covenanted 

and  agreed  between  all  the  parties  to  these  presents,  and  the  said 

J.  Thornton  does  covenant  and  agree  with  the  bailiffs  and  burgesses, 

and  their  successors,  that  he,  the  said  J.  Thornton,  his  heirs  and 

assigns,  shall  be  at  the  charges  and  expense  of  all  the  conveyances, 

and  all  other  assurances  proper  to  be  made  and  done   for  the 

purchasing  and  conveying  of  such  lands  for  the  use  and  benefit  of 

the  said  school  as  aforesaid ;  and  that  until  the  time  a  purchase 

can  be  made,  he,  J.  Thornton,  his  heirs  and  assigns,  shall  and  will, 

yearly  and  every  year,  well  and  truly  pay  unto  the  bailiffs  and 

burgesses,  or  their  successors,  for  the  purposes  in  the  letters  patent, 

the  sum  of  552.  over  and  above  the  sum  of  452.  reserved  and  made 

payable  by  the  lease  of  the  20th  of  May,  1685,  and  so,  according  to 

the  rate  of  100/.  per  annum  for  any  lesser  time  that  may  happen 

between  the  last  half-yearly  payment  and  the  time  of  such  purchase. 

And  it  is  further  agreed  by  and  between  the  parties  to  these  presents, 

and  the  said  J.  Thornton  covenants  and  agrees  with  the  bailiffs  and 

burgesses,  and  their  successors,  that  if  it  shall  happen  that  they, 

the  baihffs  and  burgesses,  shall  at  any  time  within  the  space  of 

seven  years,  purchase  any  lands  for  the  purposes  aforesaid,  of  the 

value  of  2,000!.,  or  of  any  smaller  or  lesser  value,  that  then  in  any 

of  those  cases  he,  the  said  J.  Thornton,  will,  upon  the  request  of 

them  or  any  of  them,  well  and  truly  pay,  within  the  space  of  six 

months  next  after  such  request,  to  the  bailiffs  and  burgesses  the 

sum  of  2,0002.  or  such  smaller  sum  of  money  as  they  shall  from 

time  to  time  have  occasion  to  pay  for  the  purposes  aforesaid,  so  as 

such  sum  or  sums  exceed  not  in  the  whole  2,000/.,  and  so  as  the 
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A.-Q.  yearly  payment  of  551.  and  45^.  be  lessened  in  proportion  to  the 
TuVuTAH.  Bams  of  money  to  be  by  the  said  J.  Thornton  paid  as  aforesaid 
in  part  of  the  2,0002.  in  proportion  and  after  the  rate  of  52.  per  cent, 
per  annum  for  every  1001.  to  be  paid.  Item,  the  said  J.  Thornton 
does  hereby,  for  himself  and  his  heirs,  covenant  and  promise  to  the 
bailiffs  and  burgesses,  that  the  said  J.  Thornton,  his  heirs  and 
assigns,  shall,  at  their  own  expense,  use  all  lawful  ways  and  means 
for  procuring,  obtaining,  and  getting  an  Act  of  Parliament  for  the 
purpose  aforesaid,  within  the  space  of  two  years  next  ensuing  the 
date  hereof.  Item,  it  is  hereby  further  covenanted,  declared,  and 
fully  agreed  upon,  by  and  between  all  the  parties  to  these  presents, 
that  in  case  such  Act  of  Parliament  cannot  be  got  and  procured 
within  the  time  aforesaid,  then  these  presents  or  anything  therein 
shall  not  be  by  any  of  the  parties  to  these  presents,  made  use  of  as 
evidence  or  otherwise  to  the  prejudice  of  any  of  the  parties  con- 
cerned  in  the  said  suit  now  depending  in  the  said  Court  of  Chancery, 
in  any  manner  howsoever,  anything  hereinbefore  contained  to  the 
contrary  notwithstanding." 

Soon  after  the  date  of  this  agreement,  the  Eebellion  broke  out, 
and  John  Thornton,  having  espoused  the  cause  of  the  Stuarts,  was 
taken  at  Preston,  and  attainted  of  high  treason  ;  his  life  was  spared, 
but  his  property  was  forfeited  and  sold.  Nothing  further  was  done 
under  the  agreement ;  and  up  to  the  present  time  the  owners  of 
Netherwitten,  the  lineal  descendants  of  John  Thornton,  have 
regularly  paid  1002.  a  year  to  the  trustees  of  the  school. 

Another  information  and  bill  were  subsequently  filed  on  the  24th 
of  December,  1888,  setting  forth  the  various  matters  above  stated, 
and  alleging  that  the  rents  and  profits  of  the  lauds  therein  specified, 
and  which  belonged  to  the  said  charity,  were  applicable  only  to  the 
maintenance  of  the  said  school  of  King  Edward  the  Sixth,  at 
Morpeth,  and  of  the  masters  and  ushers  thereof,  and  that  the  said 
lands  had  been  confounded  and  intermixed  as  to  their  boundaries 
with  other  lands :  and  that  the  persons  under  whom  the  defendants 
[  *524  ]  claimed  had,  ''^many  years  since,  procured  a  lease  of  the  said  chantry 
lands  to  be  granted  to  them  for  a  term  of  500  years,  which  lease 
was  void :  and  the  information  further  stated  various  proceedings 
which  had  taken  place  under  the  suit  instituted  in  1710,  against 
the  persons  then  in  possession  of  the  said  chantry  lands,  and  alleged 
that  the  compromise  of  the  said  suit,  which  had  been  effected,  was 
illegal.  The  information  prayed  that  the  said  lease  for  600  years 
might  be  declared  void,  and  that  it  might  be  decreed  that  the 
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defendants,  the  owners  of  the  land  in  the  said  township  of  Nether-  A..O. 
witten,  shoald  either  set  out  or  distinguish  the  said  chantry  lands,  TBBTnTAK. 
or  should  make  adequate  compensation  to  the  said  charity  by 
conveying  to  the  bailiff  and  burgesses  of  Morpeth,  to  be  held  upon 
the  trusts  expressed  by  the  original  letters  patent,  so  much  land  in 
the  said  township  as  should  bear  to  the  whole  quantity  of  land  in 
the  said  township  the  same  proportion  which  the  number  of  farms 
comprised  in  the  said  chantry  lands  bore  to  the  total  number  of 
farms  comprised  in  the  said  township  ;  and  that  a  commission  might 
issue  to  set  out  such  quantity  of  land  in  the  said  township  in  the 
possession  of  the  said  defendants  as  might  be  of  equal  value  with 
the  said  chantry  lands,  [and  for  consequential  relief]. 

The  case  now  came  on  for  hearing,  upon  a  supplemental  informa- 
tion filed  on  the  1st  of  April,  1845,  praying  that  the  plaintiffs  might 
have  the  benefit  of  the  proceedings  in  the  original  information  and 
bill  respectively. 

Mt\  Stuart  and  Mr.  Bates  appeared  for  the  relators,  and 
contended,  that  as  no  Act  of  Parliament  had  ever  been  obtained 
under  the  aforesaid  articles  of  agreement,  the  covenants  therein 
contained  were  not  binding  upon  the  relators.  [They  cited  The 
Attomey-Oeneral  v.  FuUerton  (i).] 

Mr.  Bethell,  Mr.  Prim'  and  Mr.  Otter,  appeared  for  the  prin-  [  626  J 
cipal  defendants,  Raleigh  Trevelyan,  W.  J.  Charlton,  Elizabeth 
Witham,  and  B.  J.  Trevelyan,  the  present  representatives  of  the 
Thornton  family,  and  contended  that  the  agreement  of  1714  ought 
to  be  held  binding  on  the  charity.  The  compromise  of  the  suit, 
although  effected  180  years  ago,  had  been  acquiesced  in  by  all 
parties,  and  had  been  acted  upon  ever  since.  *  *  The  Court 
would  be  bound  after  so  long  a  time  to  presume  that  the  agreement 
was  effected  with  the  approbation  of  Lord  Chancellor  Haroourt, 
and  with  the  sanction  of  the  Attomey-Oeneral.  *  *  At  the 
time  the  compromise  was  effected  lOOi.  was,  at  least,  one  equal 
fourth  part  of  the  then  yearly  rental  of  the  lands,  and  as  the 
chantry  lands  were  supposed  by  the  relators  to  be  about  a  fourth  of 
all  the  lands,  this  sum  was  fixed  upon,  and  was  an  ample  remune- 
ration to  the  charity,  and  more  than  double  what  they  had  been 
receiving  for  a  very  long  time. 

The  following  cases  were  cited :  The  Attorney-General  v.  Warren  (2)> 
(1)  13  E.  K.  76  (2  V.  &  B.  263).  (2)  19  B.  B.  74  (2  Swanst.  291). 
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A.-G.         Chalmer  v.  Bradley  (l),  Gibson  v.  Clark  (2),  Tlie  Attorney-General  v. 
TRBVttTAN.    Hungerford{z). 

Mr.  J.  Parker  and  Mr,  Hiibback  appeared  for  the  corporation. 

Mr.  Stuart,  in  reply. 

The  Yige-Ghancellob  : 

I  will  state  to  yoa  the  view  I  take  in  this  case.  In  the  agreement 
which  was  made  there  is  a  provision,  that  unless  the  Act  of  Parliament 
should  be  obtained  within  two  years  the  whole  should  be  void.  Then 
you  see  the  necessary  consequence  of  that  was,  inasmuch  as  the  thing 
was  not  done  which  the  parties  had  agreed  to  do,  that  there  was  an 
end  of  it;  and  then  there  has  been  since  that  time  merely  a 
[  •626  ]  voluntary  payment,  and  a  voluntary  acceptance  *of  the  sum  of 
1002.  a  year,  and  no  binding  agreement  on  either  side.  And  is  not 
the  necessary  consequence  of  this,  that  the  parties  are  now,  after  the 
lapse  of  188  years,  just  in  the  same  situation  as  they  were  when 
the  commission  was  returned?  The  only  question  is  about  the 
terms  in  which  the  decree  is  to  be  made.  It  occurs  to  me  that  the 
decree  should  be  made  with  a  declaration,  that  under  the  circum- 
stances of  the  case  the  plaintiffs  are  entitled  to  the  benefit  of  the 
decree  and  the  proceedings  in  the  former  suit,  and  indeed  in  the 
subsisting  suit,  as  I  take  it  for  granted  that  the  precise  lands  them> 
selves  never  can  be  ascertained ;  and  I  think,  therefore,  it  should 
be  referred  to  the  Master  to  ascertain  what  portion  of  the  lands 
held  by  John  Thornton  in  the  year  1714  will  be  of  equal  value  with 
the  lands  which  were  granted  by  King  Edward  the  Sixth,  because 
you  must  take  out  of  the  lands  he  then  had — I  am  not  speaking  of 
the  lands  he  subsequently  acquired — such  a  mass  of  lands  as 
will  be  equal  in  value  to  the  lands  that  were  granted  by  King 
Edward  the  Sixth. 

(1)  20  R.  R.  216  (1  J.  &  W.  63).  (3)  37  R.  R  145  (2  a.  &  Fin.  357). 

(2)  20  R.  R.  266  (1  J.  &  W.  169). 
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IN    THE  QUEEN'S   BENCH. 


In  re  MAKSH.  i847. 

(16  L.  J.  Q.  B.  330—333.)  ^prU90. 

The  submission  in  a  reference  was  to  two  arbitrators,  and  a  third,  to  be     ^^^  Qmrt, 
named  by  them  :  and  the  parties  treated  the  third  arbitrator  so  named  as  an         [  ^^^  ] 
nmpire  throughout  the  whole  j>roceeding8 :  Held,  that  the  non-attendance 
of  the  third  arbitrator  at  the  meetings,  and  the  want  of  notice  to  him, 
formed  no  ground  for  setting  aside  the  award. 

The  agreement  of  reference  recited,  that  a  Chancery  suit  for  a  dissolution 
of  partnership  existed  between  the  parties,  and  that,  in  order  to  put  an  end 
to  it,  they  had  agreed  to  refer  all  matters  in  dispute  arising  out  of  their 
accounts  ot  otherwise ;  and  power  was  given  to  the  arbitrators  to  assess 
and  apportion  the  costs  of  the  suit  as  well  as  the  other  costs.  The  arbitra- 
tors found  a  sum  of  money  to  be  due  from  one  of  the  parties  to  the  other, 
and  apportioned  the  costs  of  the  suit  and  the  other  costs :  Held,  that  the 
award  was  final,  and  had  sufficiently  adjudicated  on  the  Chancery  suit. 

The  parties  had  submitted  their  accounts  to  the  arbitrators,  a  report 
had  been  made,  and  a  meeting  was  fixed  to  close  the  accounts.  At  that 
meeting,  one  of  the  parties  tendered  in  evidence  fresh  documents  which  he 
had  discovered  relating  to  the  accounts,  and  the  arbitrators,  after  looking 
at  them,  declined  to  go  into  them :  Held,  that  this  was  not  misconduct 
affecting  the  validity  of  the  award,  but  a  rejection  of  evidence  within  the 
arbitrators*  authority. 

S^  Marsh  and  J.  Heywood  were  engaged  together  in  a  number 
of  partnership  transactions,  during  which  disputes  arose  between 
them;  and  Marsh,  on  the  1st  of  August,  1845,  filed  a  bill  in 
Chancery  against  Heywood,  for  the  dissolution  of  the  partnership. 
The  parties  subsequently  resolved  to  refer  the  matters  in  difference 
between  them ;  and,  accordingly,  on  the  6th  of  December,  1845, 
they  entered  into  an  agreement  of  reference.  The  agreement 
recited  that  disputes  had  subsisted  between  the  parties  from  July, 
1817,  up  to  the  then  present  date,  and  that  a  bill  had  been  filed  for 
a  dissolution  of  partnership,  and  stated  that,  in  order  to  put  an  end 
to  the  suit,  they  had  agreed  to  refer  all  matters  in  dispute,  arising 
out  of  the  partnership  accounts  or  otherwise,  to  the  determination 
of  G.  Keeling  and  6.  Brummitt,  and  any  third  person  whom  they 
might  name.  The  award  was  to  be  made  by  the  1st  of  April,  1846, 
or  an  appointed  day  within  two  months  of  that  day.  It  was  agreed 
that  a  person  named  Baines  should  investigate  the  accounts,  and 
that  the  costs  of  the  reference  and  award,  and  the  costs  of  the  bill 
in  Chancery,  as  well  as  the  costs  of  Baines,  should  be  paid  by  the 
parties  in  such  proportion  as  the  arbitrators  should  think  fit. 

On  the  23rd  of  March,  1846,  the  arbitrators  appointed  6.  Phillips 
umpire,  and  on  the  same  day,  the  time  for  making  the  award  *was       [  *33i  1 


800  1847.     Q.  B.     16  L.  J.  Q.  B.  381.  [b.r. 

In  re  enlarged  to  the  let  of  June.  On  the  13th  of  May  there  was  a  fresh 
submission,  and  time  was  given  till  the  1st  of  September. 

The  first  meeting  was  held  on  the  28rd  of  March ;  the  second,  on 
the  10th  of  July ;  and  the  last,  on  the  Slst  of  July. 

It  appeared  from  the  affidavits,  that  no  objection  was  made  by 
Heywood  to  the  appointment  of  Phillips  as  ampire,  nor  did 
Hey  wood  call  upon  him  to  attend  the  meetings ;  that  Baines  went 
into  the  accounts  and  reported  on  them,  and  at  the  second  meeting, 
on  the  10th  of  July,  it  was  settled  that  Baines  should  close  the 
accounts.  In  the  course  of  July,  Heywood  discovered  some  fresh 
documents,  and  amongst  others,  vouchers  of  payments  to  Marsh, 
which  he  submitted  to  Baines,  by  the  desire  of  the  arbitrators ; 
and  Baines  found  that  they  referred  to  accounts  already  closed ; 
and  at  the  last  meeting,  Heywood  ofifered  them  as  evidence  to  the 
arbitrators,  who,  having  looked  at  them,  refused  to  go  into  them. 
On  the  4th  of  August,  1846,  the  arbitrators  published  their  award, 
by  which  they  found  the  sum  of  411Z.  1«.  SJd.  to  be  due  from 
Heywood  to  Marsh  on  the  balance  of  their  partnership  accounts, 
and  directed  the  costs  and  charges  of  the  submission  and  award,  of 
the  bill  in  Chancery,  and  of  Baines,  which  they  ascertained  and 
assessed  as  amounting  to  1161.  Gs.  6d.,  to  be  paid  equally  by  Marsh 
and  Heywood.  The  award  contained  no  other  findiilg  as  to  the 
Chancery  suit. 

Addison  (20th  of  November)  obtained  a  rule  nisi^  which  was 
afterwards  enlarged,  calling  on  Marsh  to  show  cause  why  the  award 
should  not  be  set  aside  on  these  grounds :  First,  that  it  did  not 
dispose  of  the  Chancery  suit,  and,  therefore,  was  not  final :  second, 
that  the  umpire  had  no  notice  of  the  meetings  of  the  arbitrators : 
third,  that  the  arbitrators  wrongfully  rejected  evidence  tendered  on 
behalf  of  Heywood  :  and  fourth,  that  the  award  was  not  made  tUl 
after  the  time  agreed  on  had  expired. 

Watson  and  T.  Jon^s  (April  80,  1847,)  showed  cause : 

The  first  ground  upon  which  this  rule  was  obtained  is  that  the 
award  is  not  final,  because  it  does  not  dispose  of  the  Chancery  suit. 
When  a  submission  is  general  in  its  terms,  an  award  cannot  be  set 
aside  on  account  of  a  particular  matter,  unless  it  appears  that  that 
matter  was  specially  submitted  to  the  arbitrators.  If  there  is  a 
specific  submission,  or  if,  on  a  general  submission,  a  specific  matter 
is  submitted,  then  the  arbitrators  are  bound  to  adjudicate ;  but  here 
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there  is  no  affidavit  showing  that  the  arbitrator  was  requested  to  in  n 
adjudicate  specifically  on  the  Chancery  suit.  The  meaning  of  the  ^^"' 
agreement  is,  that  there  is  a  suit  in  Chancery  existing  between  the 
parties,  which  is  not  to  be  prosecuted  further,  and  the  arbitrators 
are  to  determine  in  what  proportion  the  parties  are  to  pay  the  costs 
of  that  suit,  but  not  to  determine  the  suit  itself.  There  is  a  specific 
statement  of  what  the  arbitrators  are  to  do  as  regards  the  suit ;  and 
that  they  have  done.  Indeed  it  may  be  said,  on  an  examination 
of  the  submission,  that  the  intention  of  the  parties  was  to  exclude 
the  suit  itself.  The  second  objection  made  to  the  award  is,  that  G. 
Phillips,  the  third  arbitrator,  had  no  notice  of  the  meetings  of  the 
arbitrators,  and  no  opportunity  of  attending  them.  The  submis- 
sion was  to  two  arbitrators ;  and  a  third  arbitrator  to  be  named  by 
those  two — not  an  umpire.  This  is  a  modem  practice  in  references. 
The  old  system  was,  to  submit  to  two  arbitrators  and  an  umpire  ; 
but  throughout  the  whole  of  the  proceedings  in  this  case,  the 
parties  have  by  common  consent  treated  the  two  arbitrators  named 
in  the  submission  as  the  persons  to  make  the  award,  and  the  third 
person  as  umpire  ;  and  if  Heywood  meant  to  take  advantage  of  the 
mistake  he  should  have  objected  at  the  meetings.  The  third 
ground  of  objection  made  to  this  award  is,  that  the  arbitrators 
wrongfully  rejected  evidence  offered  by  Heywood.  The  answers 
to  this  are — First,  it  is  no  ground  for  setting  aside  an  award ; 
second,  at  all  events,  it  is  not  sworn  that  the  rejected  evidence  was 
legal ;  and,  third,  it  is  not  sworn  that  it  was  material.  The  rule  is 
well  settled  that  an  arbitrator  is  put  in  the  place  both  of  Judge  and 
jury,  and  that  an  error  in  fact  cannot  be  reviewed,  nor  an  error  in 
law,  unless  it  appears  on  the  face  of  the  award.  There  is  no  allega- 
tion that  the  papers  in  question  were  legal  or  material  evidence. 
They  might  have  been  totally  irrelevant  to  the  case. 

(CoLBRiDOE,  J.:  The  question  is,   whether  the  arbitrators  have 
refused  to  inquire  *into  the  matter — which  would  seem  to  be  a       [  •882  ] 
breach  of  duty ;  and,  I  think,  on  that  ground,  it  is  not  for  Mr. 
Addison  to  show  that  the  evidence  offered  was  legal  and  material.) 

The  evidence  was  tendered  after  the  balance  had  been  ascertained,  and 
the  parties  believed  the  case  to  be  closed.  Thepapersofferedinevidence 
do  not  profess  to  be  such  as  to  rectify  errors  in  the  accounts.  They 
were  not  evidence ;  they  could  only  have  been  used  as  argument. 
After  what  had  taken  place,  the  application  to  admit  those  documents 
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In  re         was  merely  an  application  to  hear  the  case  over  again.    Besides, 
the  arbitrators  did  see  the  papers,  and  adjudicated  afterwards. 

Addisany  in  support  of  the  rule  : 

On  the  first  objection,  the  other  side  has  been  obliged  to  contend 
that  the  Chancery  suit  was  not  referred  ;  but  it  was  most  pointedly 
referred,  the  words  being," *'  all  ipatters  in  dispute  arising  out  of 
the  accounts  or  otherwise."  The  bill  in  Chancery  was  one  of  the 
matters  in  dispute  ;  and  it  was  material,  in  order  to  put  an  end  to 
the  suit,  that  the  dissolution  and  the  terms  of  it  should  be  settled. 
This  is  an  objection  on  the  face  of  the  award,  and  therefore  cannot 
depend  on  the  question,  whether  the  matter  was  actually  speci- 
fically submitted  to  the  arbitrators.  They  were  bound  to  dispose 
of  it  by  ordering  the  bill  to  be  dismissed,  or  directing  a  stay  of 
proceedings  in  the  suit.     *     *     ♦ 

•  As  to  the  rejection  of  evidence:  the  papers  were  found  before 
the  case  was  closed.  The  parties  met  to  close  the  case,  but  before 
doing  so  Heywood  tendered  the  fresh  evidence.  Nothing  could  be 
better  or  more  material  evidence  than  those  papers,  to  test  the 
accounts  by.  Then,  in  the  last  place,  Phillips  ought  to  have  had 
notice  to  attend  the  meetings,  and  it  was  necessary  for  him  to  be 
present  at  the  last  meeting,  when  the  di£ference  arose  about  the 
admission  of  the  documents,  and  the  whole  matter  was  opened  up,  so 
that  Heywood  could  not  be  considered  to  have  waived  the  objection. 

CoLBBiDOB,  J.  gave  judgment : 

Upon  the  last  point  there  is  no  doubt  whatever,  nor  does  Mr, 
Addison  dispute  that  if  there  was  an  acquiescence,  as  to  the  two 
arbitrators  deciding  upon  the  matters  in  difference,  no  objection 
could  be  taken  to  the  absence  of  the  third  arbitrator;  but  he  says 
this — that  at  the  last  meeting  there  having  been  a  difference 
between  the  parties,  that  set  the  whole  matter  quite  open,  and 
enabled  him  to  take  this  objection,  which  had  been  waived  all  the 
way  through.  If  all  parties  agreed  to  the  tdrms  of  the  submission, 
it  was  too  late  to  go  back  to  take  advantage  of  that  which  they  had 
already  acquiesced  in.  They  ought  in  fairness  to  have  given  notice 
that  they  would  object  to  the  authority  of  the  arbitrators.  It 
would  be  a  violation  of  all  principle  to  admit  this  objection, 
remembering  that  this  motion  is  to  set  aside  the  award,  which  is 
against  the  applicants  The  fourth  objection  is  not  relied  on.  I 
am  of  opinion  that  the  objection  that  the  Chancery  suit  is  not 
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determined,  shonld  not  prevail.  It  appears  that  the  bill  was  filed  in  re 
for  a  dissolution  of  partnership,  and  accounts ;  and  in  order  to  put  *  ^^^* 
an  end  to  the  suit,  the  parties  agreed  to  refer  the  matters  in  dififer- 
enee  between  them.  Now,  on  the  one  side,  it  must  be  admitted 
that  the  Chancery  suit  is  not  referred  in  precise  terms  in  the 
submission ;  but  it  is  said  that  it  is  referred  to  the  arbitrators  under 
the  general  terms.  There  is  no  doubt  that  it  was  a  matter  in 
dispute  between  the  parties,  but  it  was  not  referred  for  the  purpose 
having  a  decision  on  it,  but  only  for  the  purpose  of  apportioning 
the  costs.  The  meaning  argued  for  by  the  other  side  is,  that  the 
parties  agreed  to  have  recourse  to  another  tribunal  to  settle  their 
differences.  I  think  that  is  the  proper  construction,  subject  to  this, 
that  it  was  necessary  to  go  into  the  Chancery  suit  so  far  as  to 
apportion  the  costs.  I  think  that  for  that  purpose  the  arbitrators 
have  taken  notice  of  this  suit.  The  conduct  of  the  parties  shows  that 
that  was  all  which  was  intended  to  be  referred.  *The  question  is,  [  *333  ] 
whether  they  have  taken  cognizance  enough  of  the  suit.  They 
have  ascertained  the  expenses  of  it  and  have  divided  them ;  and  I 
think,  therefore,  that  they  have  taken  sufficient  cognizance  of  it. 
As  to  the  third  objection,  there  is  no  difficulty  about  it  on  principle. 
The  arbitrator,  learned  or  lay,  is  judge  of  the  law,  and  if  he  makes 
a  mistake  in  it,  the  parties  are  bound ;  but  if  an  arbitrator  refuses 
to  take  into  consideration  matters  which  are  submitted  to  him,  he 
does  not  do  the  duty  which  he  has  undertaken  to  do.  The  ques- 
tion is, — Do  you  impute  to  the  arbitrators  that  they  have  refused 
to  do  their  duty  ?  It  seems  to  me  that  their  conduct  in  this  case 
amounts  to  no  more  than  a  rejection  of  evidence.  Each  party  was 
to  submit  his  accounts,  and  there  was  a  meeting  for  that  purpose. 
There  was  a  second  meeting  to  consider  the  report  of  Baines  ;  and 
then  all  was  ripe  for  the  final  decision.  At  the  last  meeting.  Hey  wood 
having  stumbled  upon  some  papers  presents  them  to  the  arbitrators, 
who  tell  him  to  take  them  to  Baines.  Baines  inspects  them  sufficiently 
to  see  that  they  include  matters  in  which  the  accounts  had  already 
been  taken.  The  arbitrators  look  at  them  to  see  their  general  nature, 
and  say  that  they  think  they  ought  not  longer  to  protract  the  arbi- 
tration, in  order  to  sift  those  papers ;  and  Hey  wood  is  present  to  give 
explanations.  I,  therefore,  cannot  say  that  the  arbitrators  were  wrong, 
but  I  must  act  upon  the  view  that  this  was  merely  a  rejection  of 

evidence. 

Ride  discharged. 


51- 
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i»«.  POTT  Airo  ANcmiEE   r.   FLATHER 

Jwit/6  9 
*  (16  L.  J.  a  B.  366-368 ;  S.  C.  o  Rail.  Oas.  85.) 

t  ^^  1  Plaintiffs,   on  the  20th  of   October,  1845,  sold  the  defendant  twenty 

railway  shares  at  25«.  premium,  no  day  being  mentioned  for  the  delivery 
of  the  scrip.  On  the  2lBt  of  October  the  shares  had  fallen  to  14«.  premimn, 
and  on  that  day,  but  after  business  hours,  the  defendant  gave  the  plaintiffs 
notice  that  he  should  not  take  the  shares.  On  the  22nd  the  shares  were  at 
8«.  premium,  and  the  price  continued  to  fall  till  the  6th  of  December,  when 
the  plaintiffs  sold  the  shares  at  17<.  discount.  An  action  being  brought 
for  breach  of  the  defendant's  contract :  Held,  that  the  proper  measure  of 
damages  was  the  difference  in  price  between  the  20th  and  22Dd  of  October. 

Assumpsit.  The  first  coant  of  the  declaration  stated,  that  the 
defendant  agreed  to  bay,  and  the  plaintiffs,  at  the  request  of  the 
defendant,  agreed  to  sell  to  the  defendant  divers,  to  wit,  twenty  shares 
of  and  in  a  certain  public  joint-stock  Company,  called  the  Nottingham 
and  Gainsborough  Bailway  Company,  then  being  formed  for  the 
purpose  of  undertaking,  making,  and  executing  a  certain  intended 
railway,  to  wit,  certain  shares,  called  scrip  shares,  deliverable  by 
the  delivery  of  certain  certificates,  called  scrip  certificates,  evidencing 
the  right  of  and  entitling  the  holders  of  the  same  respectively  to 
such  number  of  shares  of  and  in  the  said  undertaking  as  in  such 
certificates  respectively  mentioned,  at  and  for  a  certain  price  or  sum 
of  money,  to  wit,  the  sum  of  8/.  7«.,  for  each  and  every  of  the  said 
twenty  shares  so  agreed  to  be  sold  as  aforesaid,  the  said  shares  to  be 
delivered  by  the  plaintiffs  to  the  defendant  within  a  reasonable  time 
then  next  following,  and  to  be  paid  for  as  aforesaid  on  delivery  thereof ; 
and  thereupon,  &c.  in  consideration  thereof,  and  that  the  plaintiffs, 
at  the  request  of  the  defendant,  then  promised  the  defendant  to  deliver 
to  him  the  said  shares  within  a  reasonable  time  then  next  following, 
the  defendant  promised  the  plaintiffs  to  accept  the  same,  and  to  pay 
the  plaintiffs  for  the  same  as  aforesaid ;  that  within  a  reasonable  time 
then  next  following,  to  wit,  on  &c.,  they,  the  plaintiffs,  offered  and 
were  then  ready  and  willing  to  deliver  the  said  twenty  shares  to  the 
defendant,  to  wit,  to  deliver  to  him  such  scrip  certificates  as  aforesaid 
of  and  for  twenty  shares  of  and  in  the  said  undertaking.  Breach, 
that  the  defendant  did  not  nor  would  when  he  was  so  requested  as 
aforesaid,  or  at  any  time,  accept  or  pay  for  the  said  shares,  (fee. 

There  was  also  a  count  for  scrip  certificates  bargained  and  sold, 
and  a  count  on  an  account  stated. 

Plea  to  the  whole  declaration,  payment  into  Court  of  IIZ.  and  no 
damages  ultra. 

Beplication,  damages  ultra  111. 
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At  the  trial,   before  Coleridge,   J.  at  the  Summer  Assizes  for         Pott 
Nottingham,  1846,  it  appeared  that  the   action  was  brought   to     flatbeb. 
recover  the  sum  of  42Z.  under  the  following  circumstances :   On  the       [  367  ] 
20th  of  October,  1845,  last,  the  defendant  went  to  the  office  of  the 
plaintiffs,  who  were  share-brokers,  and  purchased  twenty  shares  in 
the  then  projected  Nottingham  and  Gainsborough  Bailway  Company, 
and  a  sold  ticket,  of  which  the  following  is  a  copy,  was  signed  by 
the  plaintiff  Pott : 

*'  Mabt,  High  Strbbt,  Nottingham. 

"  Sold  to  Mr.  James  Flather  on  account  of  — — ,  twenty  shares 
in  the  Nottingham  and  Gainsborough,  at  26s.  per  share  premium. 

By  **P0TT   AND   LOVICK." 

A  similar  bought  ticket  was  signed  by  the  defendant.  At  the 
time  of  the  purchase  a  deposit  of  2L  2$.  per  share  had  been  paid  ; 
the  amount  of  the  purchase  would  therefore  be 

Deposit  paid i:42    0    0 

Premium 25     0    0 

Total ^.     £67    0    0 

At  the  time  the  contract  was  made  the  scrip  was  not  issued.  On 
the  following  day  (the  21st)  the  defendant  was  informed  by  the 
plaintiffs'  clerk  that  the  scrip  would  be  ready  for  delivery  in  a  day 
or  two,  but  on  that  day  the  defendant  distinctly  told  the  clerk  that 
he  should  not  take  the  shares.  The  time  the  conversation  took 
place  was  six  in  the  evening ;  and  the  lowest  price  of  the  shares 
on  that  day  was  14«.  premium.  At  this  period  there  was  a  panic 
in  the  share  market,  and  the  price  of  the  shares  on  the  22nd  and 
28rd  was  Ss.,  and  from  that  time  they  continued  to  decline. 

The  scrip  did  not,  in  fact,  issue  till  the  28rd  of  October ;  and  on 
the  24th  it  was  tendered  to  the  defendant,  who  said  he  should  not 
take  it,  and  the  plaintiffs  might  do  as  they  liked  with  it.  On  the 
6th  of  December  the  plaintiffs  sent  a  letter  to  the  defendant, 
informing  him  that  they  should  sell  out  as  against  him  at  the  prices 
of  that  day,  and  should  hold  him  answerable  to  them  for  the 
difference ;  and  accordingly  on  that  day  they  sold  the  shares  at  lis. 
discount,  making  a  loss  of  42/. 

The  IIZ.  paid  into  Court  by  the  defendant  was  on  a  calculation  of 
the  loss  on  the  shares  on  a  sale  at  14«.  premium,  the  price  on  the 
21st  of  October. 

For  the  defendant,  it  was  contended  that  the  measure  of  damages 
was  the  difference  between  the  price  at  the  time  the  contract  was 
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Pott        made  and  the  time  when  it  was  broken.     Boorman  v.  Nash  (i)  was 
FLiLTBBR.     cited. 

The  jury,  under  the  learned  Judge's  direction,  returned  a  verdiet 
for  81/.,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit. 

A  rule  having  been  obtained  accordingly,  in  Michaelmas  Term, 
1846, 

Whitehurst  and  Miller  now  showed  cause : 

In  this  case  the  property  in  the  shares  passed  to  the  defendant 
by  the  contract,  and  the  plaintiffs  were  not  called  upon  to  take  any 
steps  whatever  to  prevent  the  defendant  incurring  further  loss. 
At  all  events,  the  defendant  has  not  paid  enough  into  Court,  as  the 
plaintiffs  were  not  proved  to  have  had  any  opportunity  of  selling 
on  the  21st.  But  the  plaintiffs  are  entitled  to  retain  the  verdiet  for 
the  whole  amount.  Boorman  v.  NcLsh  does  not  apply,  as  the 
contract  could  not  have  been  completed  on  the  21st,  the  plaintiffs 
not  having  the  scrip  till  the  28rd.  The  plaintiffs  have  exercised 
the  right  of  re-sale:  Laniond  v.  Davall{2),  which  they  were  at 
liberty  to  do,  but  were  not  called  upon  to  exercise  it  for  the  defen- 
dant's benefit.  Suppose  the  scrip  had  been  destroyed  by  fire  or 
lost,  the  loss  w;ould  have  fallen  on  the  defendant :  Com.  Dig.  tit. 
**  Agreement,'*  B,  8,  cited  in  Tarling  v.  Baxter  (3),  Rugg  v.  Minett  (4). 
This  is  not  like  a  case  in  which  any  right  of  rejecting  remained  to 
be  exercised  by  the  vendee.  In  the  case  of  a  contract  to  replace 
stock,  the  party  engaging  to  replace  must  take  his  chance  of  the 
slate  of  the  market. 

(Erlb,  J. :  It  does  not  appear  that  any  particular  shares  were 
appropriated  to  the  defendant ;  indeed,  they  were  not  in  esse  at  the 
time  of  the  contract.) 

That  would   be  the   same  in  the  transfer  of  stock.    Startup  v. 
[  •868  ]       Cortazzi  (6),  which  *was  an  action  for  not  delivering,  is  distinguish- 
able, as  the  plaintiffs  still  retained  the  purchase-money  in  their 
own  hands. 

(Pattbson,  J. :  In  an  action  for  not  delivering,  the  plaintiff  is  not 

(1)  32  R.  B.  607  (9  B.  &  C.  145 ;  7   L.  J.  K  B.  164). 

L.  J.  K.  B.  150).  (4)  10  R.  E.  475  (11  Ewt,  210). 

(2)  72  R.  R.  502  (9  Q.  B.  1030 ;  16  (5)  41  R.  B.  710  (2  Cr.  M.  &  B.  165 ; 
L.  J.  Q.  B.  136).  4  L.  J.  (N.  S.)  Ex.  218). 

(3)  30  R.  R.  355  (6  B.  &  C.  362 ;  5 
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bound  to  purchase  other  goods,  and  yet  the  measure  of  damages  Pott 
must  be  the  difference  in  price  between  the  time  of  the  contract  and  flathbb. 
the  time  of  the  delivery.  But  here  you  can  hardly  contend  that  you 
might  wait  for  any  period  in  order  to  sell.  If  the  shares  had  risen 
in  value,  and  there  had,  therefore,  eventually  been  a  profit  on 
them,  your  argument  would  go  to  show  that  the  defendant  could 
have  sued  the  plaintiffs  for  the  difference.  If  the  plaintifiis  could 
wait  for  any  time  in  order  to  see  how  the  market  would  turn,  the 
reciprocity  would  be  all  on  one  side.) 

Martin  and  Barlow ,  contra : 

The  question  is,  in  fact,  whether  the  property  ever  passed  ;  and 
the  case  of  Tarling  v.  Baxter  is  a  strong  authority  for  the  plaintiffs. 
Then  it  is  argued  that  if  the  day  of  payment  is  limited,  the 
property  is  changed  by  the  sale  at  a  certain  price ;  but  this  is  the 
case  of  a  broken  contract.  It  is  a  fallacy  to  say  the  contract  was 
rescinded.  A  contract  is  rescinded  only  by  the  consent  of  both  the 
parties  to  it :  Dixon  v.  Yates  (i).  Here  no  time  is  mentioned  for  the 
payment,  or  for  taking  the  shares,  and  the  contract  is  broken  by  the 
defendant's  refusal  to  take  them.  Boorman  v.  Nash  and  Oreen  v. 
BickneU  (2)  give  the  true  rule  as  to  the  damages.  In  Stewart  v. 
Ccmty  (8),  and  Shatv  v.  Holland  (4),  the  rule  that  the  vendor  is  bound 
in  such  cases  to  sell  in  as  short  a  time  as  possible  appears  to  have 
been  acted  upon. 

(Lord  Dbnman,  Ch.  J. :  Why  were  the  plaintiffs  bound  to  sell  at 
all  ?  Suppose  goods  are  sold  here,  and  they  aire  at  Calcutta  at  the 
time  when  they  should  be  delivered,  is  the  vendor  bound  to  go  to 
the  market  at  Calcutta  for  the  purpose  of  re-selling  them  ?) 

He  is  not  bound  to  do  so ;  but  the  question  is,  what  damages  he  is 
entitled  to  recover  if  the  vendee  does  not  take  them.  It  may  be  that 
if  the  scrip  had  been  kept  by  him  the  prices  would  have  risen  (5). 

(Lord  Dbnman,  Ch.  J. :  But  it  appears  that  the  plaintiffs  could 
not  have  sold  on  the  very  day  the  contract  was  broken.) 

(1)  39  B.  B.  489  (d  B.  &  Ad.  313;  (4)  71  B.  B.  596  (15  M.  &  W.  136; 
2  L.  J.  (N.  S.)  K  B.  198).  15  L.  J.  Ex.  87). 

(2)  8  Ad.  &  El.  701 ;  7  L.  J.  (N.  S.)  (5)  By  the  list  of  prices  put  in  at 
Q.  B.  271.  the  trial  it  appeared  that  at  the  end  of 

(3)  58  B.  B.  654  (8  M.  ^  W.  160 ;  December  the  shares  were  only  9«. 
10  L.  J.  Ex.  348).  discount. 
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Pott        The  damages  should,  at  all  events,  be  reduced  to  61.,  which  would 
KLATHSfi.     b^  &  calculation  of  a  sale  at  8«.  premium,  the  price  on  the  2Srd. 

Lord  Drnm an,  Gh.  J. : 

I  think  there  can  be  no  dispute  about  the  law  in  this  case.  The 
question  is  as  to  its  application  to  these  facts.  We  all  agree  ihat 
the  damages  ought  to  be  reduced  to  6^. 

Pattbson,  J.,  GoLBRiDOB,  J.,  and  Erlb,  J.,  concurred. 

Ride  absolute  for  reducing  the  damages  to  62. 


iW7.  DOUGHTY  V.  BOWMAN  and  PULFOED. 

r  414  ]  (16  L.  J.  Q.  B.  414—417.) 

[This  decision  was  affirmed  in  the  Exchequer  Chamber,  as  reported 
in  11  Q.  B.  444.] 
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IN    THE    COURT    OF    COMMON    PLEAS. 


DAWSON  AND  Another  v.  MORRISON.  i«*7. 

May  27. 

(16  L.  J.  C.  P.  240—241;  S.  C.  5  EaU.  Cae.  62.)  -— 


A  prospectus  issued  by  a  projected  Bailway  Company  gave  the  names  of 
a  provisional  committee,  and  also  of  a  committee  of  management,  and  one 
of  the  clauses  of  the  prospectus  empowered  the  committee  of  management 
to  apply  the  funds  of  the  Company  for  all  the  expenses  incurred  in  the 
formation  of  the  Company :  Held,  that  the  committee  of  management  were 
not  thereby  empowered  to  pledge  the  credit  of  the  provisional  committee 
for  advertisements  inserted  in  a  newspaper,  and  that  a  verdict  of  a  jury  to 
this  effect  was  right. 

Assumpsit.  The  declaration  contained  a  special  and  also  an 
indebitatus  count  for  money  dae  from  the  defendant  to  the  plain- 
tiffsy  as  advertising  agents,  for  advertisements  inserted  in  various 
newspapers. 

Plea — Non  assumpsit. 

The  cause  was  tried,  at  the  last  Summer  Assizes  for  Guildford, 
before  Coltman,  J.,  when  it  appeared  that  the  claim  was  made  in 
respect  of  advertisements  relative  to  a  railway  called  the  Oxford, 
Witney,  Cheltenham  and  Gloucestershire  Independent  Extension 
Railway.  The  evidence  showed  the  advertisements  to  have  been 
ordered  by  the  committee  of  management  of  the  railway,  and  the 
evidence  against  the  defendant  was,  that  his  name  was  published 
in  a  prospectus  as  one  of  the  provisional  committee  of  the  railway. 
The  prospectus  also  set  forth  the  names  of  a  committee  of  manage- 
ment, of  which  the  defendant  was  not  one,  and  it  also  set  forth, 
among  others,  the  following  two  paragraphs :  *'  The  provisional 
committee  of  management  now  inform  the  parties  to  this  under- 
taking that  the  preliminary  surveys  have  been  completed,"  and 
**  until  the  Act  of  Parliament  shall  be  obtained  the  affairs  of  the 
Company  shall  be  under  the  controul  of  the  committee  o{  manage- 
ment for  the  time  being,  to  whom  power  is  given  to  allot  the  shares, 
and  to  apply  the  funds  of  the  Company  for  all  the  expenses  incurred 
in  the  formation  of  the  Company,  and  in  the  preparation  of  the 
plans  and  sections  to  be  submitted  to  Parliament."  There  was 
some  evidence  to  connect  the  defendant  with  a  knowledge  of  the 
contents  of  the  prospectus.  Upon  these  facts  the  jury  having  found 
a  verdict  for  the  defendant, 

Shrr,  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to  set 
aside  the  verdict  as  being  against  evidence. 
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DAW80N  Montagu  Chambers  now  showed  cause : 

r. 

MoBKiBOK.  Upon  the  evidence  adduced  in  this  case  every  Judge  would  now 
direct  a  nonsuit.  In  Wyld  v.  Hopkins  (i)  the  club  cases  were 
referred  to,  to  show  that  the  members  of  the  club  were  not  liable 
for  expenses  incurred  by  the  committee.  Here  there  was  a  distinct 
announcement  in  the  prospectus  that  the  managing  committee 
were  to  apply  the  funds  of  the  Company  for  all  the  expenses 
incurred  in  the  formation  of  the  Company.  There  is  no  authority 
given  to  the  committee  of  management  to  pledge  the  credit  of  the 
provisional  committee. 

Shee,  Serjt.,  in  support  of  the  rule. 

(Maulb,  J. :  Where  do  you  find  the  authority  to  the  managing 
committee  to  bind  the  provisional  committee  ?) 

The  committee  of  management  had  the  power  delegated  to  them  by 
the  provisional  committee  to  apply  the  funds  of  the  Company  for  all 
the  expenses  incurred  in  the  formation  of  the  Company. 

(Maule,  J. :  That  does  not  bind  the  provisional  committee  to  a 
liability  for  orders  on  credit.  Do  you  say  it  would  extend  to 
ordering  advertisements  on  the  credit  of  the  provisional  committee?) 

Yes ;  the  application  of  the  funds  would  empower  them  to  do  all 
that  was  necessary  for  the  establishment  of  the  Company. 

(Maule,  J. :  For  you  to  succeed  the  jury  would  have  to  find  that 
the  managing  committee  had  authority  to,  and  did,  act  on  behalf 
of  the  provisional  committee  in  the  matter  in  question.  The  latter 
does  not  at  all  follow  from  the  former.  All  that  appears  is,  that  the 
plaintiffs  contracted  with  the  committee  of  management.  The 
provisional  committee,  by  defining,  limit  the  powers  conferred.) 

Wilde,  Ch.  J. : 

I  have  no  doubt  as  to  the  disposition  of  this  rule.  So  far  from 
[  •241 J  the  jury  having  done  wrong,  it  would  have  been  *diflacult  to  support 
a  verdict  the  other  way.  Assume  that  the  defendant  is  shown  to 
have  been  a  provisional  committee-man  of  the  railway:  what  is 
shown  further  is,  that  in  a  paper,  which  I  cannot  adopt  as  emanating 
entirely  from  the  provisional  committee,  but  which  seems  more 
likely  to  have  been  issued  by  the  committee  of  management,  it  is 
(1)  71  E.  R.  751  (15  M.  &  W.  517 ;  16  L.  J.  Ex.  25). 
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said,  "the  affairs  of  the  Company  shall  be  under  the  controul  of  Dawsom 
the  committee  of  management  for  the  time  being,  to  whom  power  mokbibom. 
is  given  to  allot  the  shares  and  to  apply  the  funds  of  the  Company 
for  all  the  expenses  incurred  in  the  formation  of  the  Company, 
&e."  It  is  assumed  that  the  authority  of  the  committee  of  manage- 
ment emanates  entirely  from  the  provisional  committee.  I  do  not 
see  why  this  should  be  assumed  any  more  than  that  it  emanates 
from  the  shareholders  or  subscribers.  It  probably,  in  truth, 
emanates  from  neither,  but  from  the  persons  who  originated  the 
railway.  But  whether  or  not,  what  is  the  authority  given  ?  There 
is  no  implied  authority,  and  the  express  authority  is  that  the  com- 
mittee of  management  are  to  allot  the  shares  and  to  apply  the  funds 
of  the  Company  for  all  the  expenses  incurred  in  the  formation  of 
the  Company,  and  in  the  preparation  of  the  plans  and  sections.  I 
cannot  from  this  infer  the  slightest  authority  given  to  the  committee 
of  management  by  the  provisional  committee  to  contract  on  their 
credit ;  but,  on  the  contrary,  it  plainly  imports  that  they  are  to 
contract  upon  the  terms  of  ready  money,  and  not  upon  credit.  The 
jury,  therefore,  having  found  that  the  defendant  did  not  give 
authority  to  the  committee  of  management  to  contract  upon  his 
credit,  I  think  that  their  verdict  was  right. 

CoLTMAN,  J.,  Maulb,  J.  and  Crbsswell,  J.  concurred. 

Ride  discharged. 

MILLS  V.  GIBSON  (1).  i847. 

(16  L.  J.  0.  P.  249—250.)  '^**^^' 

In  an  action  by  an  indorsee  against  the  drawer  of  a  bill  of  exohange,  a         L  ^^^  ] 
letter  of  the  defendant,  saying,  **  You  know  I  meant  to  call  upon  you 
immediately  after  the  24th,  with  the  money.     £.  G.  (the  acceptor)  is  an 
old  and  intimate  friend  of  mine :  '*  Held,  sufficient  evidence  of  a  waiver  of 
presentment  and  notice  of  dishonour. 

This  was  an  action  by  the  indorsee  against  the  drawer  of  a  bill 
of  exchange  for  1551.     The  pleas  were,  first,  that  the  *defendant  did       [  •260  ] 
not  make  the  bill ;  second,  a  traverse  of  the  indorsement ;  third, 
that  the  bill  was  not  presented  when  it  became  due ;  fourth,  due 
notice  of  dishonour  was  not  given. 

At  the  trial,  before  Coltman,  J.,  at  Guildhall,  no  presentment  or 
notice  of  dishonour  was  proved,  but  evidence  was  given  that  the  bill 
having  become  due  on  the  18th  of  June,  the  defendant,  on  the 

(1)  Bills  of  Exchange  Act,  1882,  s.  50  (2)  (6)  ;  Chalmers,  6th  ed.  169,  170. 
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Mills  80th  of  that  month,  wrote  to  the  plaintiff  a  letter  in  which  he  said, 
Gibson.  ft^ter  alluding  to  the  bill,  ''yon  know  I  meant  to  call  upon  yon 
immediately  after  the  24tji,  with  the  money.  Mr.  (joring  (the 
acceptor  of  the  bill  sued  upon)  is  an  old  and  intimate  friend,  and 
client  of  mine ;  "  and  it  was  contended  that  this  was  sufficient  to 
show  a  waiver  of  presentment  and  notice  of  dishonour.  A  verdict 
was  found  for  the  plaintiff,  with  leave  to  the  defendant  to  move  to 
enter  a  nonsuit. 

Pearson  now  moved  accordingly : 

There  is  no  evidence  from  which  a  jury  could  infer  that  everything 
was  done  to  complete  the  liability  of  the  defendant. 

WiLDB,  Ch.  J. : 

There  is  evidence  of  a  bill,  of  which  Goring  is  the  acceptor.  The 
letter  says,  Goring  is  an  old  friend  of  mine ;  when  I  get  the  money 
you  shall  have  it.     That  is  sufficient. 

Gbesswbll,  J. : 

I  think  there  is  evidence  from  which  a  jury  may  draw  the 
inference. 

Rule  refused. 
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HankinsoH  v.  Bilby 563 

6.  Words  spoken  of  person  in  his  trade  or  profession — 

Renter  of  tolls — Words  spoken  of  plaintiff  as  contractor  for  tolls  after 
he  has  ceased  to  rent  tolls  respecting  which  words  spoken.  Bellamy  y. 
Burch 644 

DETINUE— Share  certificates — Lien  — Meaning  of  *' detain"  in 
declaration — Pleading — Bailment.     Clements  v,  FUgM        .  .421 

DISCOVERT — Production  of  documents  —  Mortgage — Foreclosure- 
Bill  filed  by  one  mortgagee  against  another — Possession  of  vouchers 
admitted — Bills  of  exchange— Production  decreed.     Gibson  v.  Heit-ett    362 

DISTRESS — 1.  For  rate— Defect  in  warrant— Date  of  rate.  (Jriaerod  v. 
Chadwick 535 

2.  For  rent— Wrongful  distress— Trespass — Impounding  distress 

in  tenant's  house — Locking  doors — Exclusion  of  tenant  —  Pleading. 
Woods  V.  Durrant 443 

EASEMENT— Private  way— Carriage  drive— Will— Devise  of  **  appur- 
tenances " — ^Unity  of  possession — Way  of  necessity.     Pheysey  v.  Vicary 

583 
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EJECTMENT— 1.  Assignment  of  satisfied  term  —  Presumption  of 
satisfaction — Evidence  of  fine — Chirograph — 6  &  6  Vict.  c.  32,  s.  2; 
8  dk  9  Vict.  c.  112.     Doe  d.  Cadivalader  v.  Price 655 

2.  Infant  devisees — Presumption  of  tenancy  —  Tenancy  recog- 
nised by  executors — Whether  act  of  executors  binding  on  infant.  Doe  d. 
ThomaB  v.  Roberta 715 

ELECTION.     See  Orant. 

ESTOPPEL — ^By  record  —  Defamation  —  Criminal  information  for 
libel— Application  in  (^ueen^s  Bench— Discharge  of  rule  nisi— Whether 
bar  to  subsequent  action  on  the  case  in  another  Court.     Wakley  v.  Cooke 

736 

EVIDENCE — 1.  Documentary— Account  stated — I.  O.  XT.  — Evidence 
of  account  stated  only,  not  of  money  lent.     Fesenmayer  y.  Adcock     .     567 

2.  Entries — Award  under  Inclosure  Act — ^Initialled  entries 

of  claims  in  Commissioner's  book — ^Entries  by  deceased  clerk — Proof  of 
clerk's  death.     Doe  d.  Welsh  y.  Lcmgfidd 593 

3.  Declaration — Copyhold — Termination  of  interest — Declara- 
tion of  party  in  possession  as  to  extent  of  interest — Life  interest — 
Evidence  that  interest  ceased  to  exist  at  death  of  party  in  possession. 
Doe  d.  WeUh  v.  Langfidd 593 

4.  Presumption — Continuance  of  life — Commission  of  act  con- 
stituting offence  against  law — Marriage — Legitimacy  of  children. 
Lapsley  v.  Oriersofi 132 

5.  Privileged  communication — Solicitor  and  client — Act  done  in 

pursuance  of  bargain  and  in  presence  of  solicitors  for  both  parties — 
Communication  by  one  party  to  his  solicitor  relating  to  act  agreed 
upon.     Weeks  v.  Argent 732 

6.  Fund   in  Court~>-Married  woman — Payment  out  of  Court — 

Affidavit.     See  Husband  and  Wife,  3. 

EXECXTTION— Ca.  sa.— Writ  issued  in  lifetime  of  judgment  creditor 
—Execution  after  his  death.     Ellis  y,  Oriffith 428 

EXECUTOR  AND  ADMINISTaATOB— 1.  Assets— Administration^ 
Breach  of  trust — Defaulting  executor— Costs  of  personal  representative 
of  defaulting  executor.     Haldenhy  v.  Spofforth 316 

2.  Action  against — Covenant— Voluntary  settlement  of  furni- 
ture—Sale by  executor — Sale  not  necessary  for  payment  of  debts — 
Conversion.     Ward  v.  Audland 745 

3.  Administration  suit — Account — Motion  by  residuary  legatee 

for  payment  into  Court — Legacy  to  executor — ^Eight  of  retainer  before 
accounts  taken.     Harding  v.  Harding 770 

4.  Costs  of  cross  cause  for  administration  instituted  by  him 

against  cestui  que  trust.     Nelson  v.  Duncombe 317 

FACTOR.     See  Fraud  and  Misrepresentation,  1. 

FINES  AND  BECOVEBIES— Evidence  of  fine — ^Chirograph — ^Pre- 
sumption of  satisfaction  of  term — 5  A  6  Vict.  c.  88,  s.  d.  Doe  d. 
Cadivalader  v.  Pric* 655 

FBAX7D  AND  MISBEPEESENTATION— 1 .  Principal  and  agents- 
Factor — Fraudulent  accounts — Lapse  of  time — Be-opening  accounts 
from  beginning.     Clarke  v.  Tipping        .......     355 
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FRAXTD  AND  MISB£PBESBNTATI0N^2.  Vendor  and  purchaser— 
Beecisaion  after  completion  —  Misrepresentation  —  Concealment  of 
defect  in  title — Agent — Constructive  notice — Laches  of  purchaser — 
No  evidence  of  direct  personal  fraud  of  vendor.     Wilde  v.  Oibson  191 

3.  Will— Probate— Fraud.     -See  WUl,  20. 

FBAXTBS,  STATUTE  OF.     See  Sale  of  Goods,  1,  2. 

GOODS,  SALE  OF.    See  Sale  of  Goods. 

GBANT— Deed — Mining  lease — Grant  for  indefinite  term — Operation 
at  Common  Law  or  under  Statute  of  Uses— Entry  under  deed — Election. 
Haigh  v.  Jaggar ..;...     616 

HIGHWAY— Turnpike  trustees— Mortgage  of  tolls— Interest- 
Recovery  of  arrears— Sufficient  money  in  hands  of  trustees — ^Money 
had  and  received.     Pard<pe  v.  l*rict a68 

HUSBAND  AND  WIFE— I.  Deed  of  arrangement— Consideration- 
Want  of  mutuality — Public  policy— Discontinuance  of  divorce  pro- 
ceedings— Compromise  of  disputed  right— Pin-money,  implied  duty  to 
apply  towards  personal  dress  and  ornament.     Jodrell  y.  Jodrell  274 

2.  Separation,  agreement  for — Consideration — Specific  perform- 
ance— Suit  for  nullity — Injunction — Jurisdiction  of  Court  of  Chancery. 
WiUon  V.  Wilson 158 

3.  Wife's  property — Fund  in  Court — Payment  out  of  Court — 

Affidavit  that  fund  not  settled  insufficient.     Britten  y.  Britten  .         .     306 

4,  Separate  estate — Conveyance  in  trust  for  sale — Payment 

of  debts— Further  advances  in  excess  of  amount  named — Destination 
of  surplus.     Smith  y.  Smith     .  293 

INFANT — 1.  Guardianship — Mother  joint  guardian — Be -marriage  of 
mother — ^Allowance  for  maintenance — Inquiry.    Jones  y.  Powell  378 

2.  Ward  of  Court — Marriage  under  dl — Contingent  interest  in 

property — Petition  by  mother  for  settlement  under  decree  of  Court. 
RuMeU  y.  NicholU 758 

3.  Devisee — Becognition  of  tenancy — ^Executor,  act  of,  whether 

binding  on  infant.    See  Ejectment,  2. 

INJUNCTION— Waste— Boyal  forest — Cutting  underwood— Irrepar- 
able injury  to  vert  of  forest— Title.     Att.-Gen,  t.  Hallett    .         .        .633 

And  see  Copyright ;  Husband  and  Wife,  2. 

INSUBANCE  (MABINE)— 1.  Abandonment— Notice  of  abandon- 
ment necessary  to  convert  constructive  into  absolute  total  loss. 
Fleming  r.  Smith 139 

2.  Deviation — Course  of  voyage — Construction  of  policy — **To 

ports  or  places  in  China  and  Manilla  .  .  .  and  from  thence  to,"  Ac. — 
'*  From  thence,"  construed  not  from  Manilla  only,  but  from  any  port  in 
China  or  Manilla.     Ashley  y.  Fratt 575 

3.  Total  loss— What  shall  be  considered  a  total  loss— Cost  of 

repairs  likely  to  exceed  value  of  ship  when  repaired — Probable  conduct 
of  prudent  uninsured  owner — Valued  policy — Agreed  total  value  con- 
clusive.    Irving  v.  Manmng     . 69 

JUBISDICTION— 1.  Of  Court  of  Chancery— Will,  validity  of— Probate 
—Fraud.     See  Will,  20. 

B.B. — VOL.  LXltlll.  52 
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JURISDICTION— 2.  Of  Court  of  Chancery  —  Husband  and  wife- 
Agreement  for  separation.     See  Husband  and  Wife,  2.  i 

3.  liunatic — Maintenance— Proceedings—Jurisdiction  of  Court. 

See  Lunacy. 

LANBLOBD  AND  TENANT— 1.  Permissive  waste  —  Pleading  - 
iDSufflcient  statement  —  Tenant  at  will  or  for  years  —  Statute  of 
Gloucester  (6  Edw.  I.  c.  5).     Harnett  y.  Maitland 490 

2.  Repair  of  premises  —  Contract  to  keep  premises    in  good 

repair  —  State  of  premises  at  commencement  of  tenancy.      Pat/nt  t. 
Hawe 629 

And  see  lyectment ;  Power. 

LANDS  CLAUSES  ACTS— Railway  Company— Purchase  of  lands - 
Notice  to  treat— Two  notices— Withdrawal  of  first  notice.  Tawney  v. 
Lynn  and  Ely  By,  Co 771 

LIMITATIONS  (STATUTE  OF)— 1.  Acknowledgment  —  Hankrupt- 
Balance  sheet — ^Admission  in,  whether  sui&cient  acknowledgment  as 
against  assignees.     Pott  v.  Clegg 517 

2. Unsigned  letter  written  by  direction  of  assignees— 

Whether  sufficient  to  take  debt  of  bankrupt  out  of  statute.    PoU  ▼.  Ciegg 

517 

3.  Adverse  possession — Lease  for  lives— Satisfied  term- 
Reversion— Merger— Real  Property  Limitation  Act,  1888,  s.  8.  Doe  d. 
Hall  ▼.  MouUdale 693 

And  see  BasikeT ;  Covenant,  1. 

LUNACY — Maintenance  of  lunatic — Necessaries — Implied  contract 
— Suit  by  person  professing  to  be  next  friend — Jurisdiction  of  Court  to 
interfere  for  protection  of  lunatic  not  found  so  by  injunction.  Nelson 
V.  Buncombe 317 

MALICIOUS  PROSECUTION— 1.  Malicious  abuse  of  process— Arrest 
under  Judgments  Act  —  Pleading  —  Declaration  must  allege  that 
Judge's  order  was  obtained  by  falsehood— Reasonable  and  probable 
cause.    Daniels  ▼.  Fielding 453 

2.  Attachment  for  non-payment  of  costs  in  eqidty — Con- 
tempt of  Court — Refusal  of  solicitor  to  plaintifiT  in  equity  to  give  order 
for  release  from  custody  after  payment  of  costs — Proof  of  express 
malice  necessary  to  support  action.    Moore  v.  Ouardner    .  .648 

MANOR.     See  Copyhold. 

MARRIAGE— Legitimacy — Presumption.    See  Evidence,  4. 

MINE — Mining  lease— Grant — Election.    See  Grant. 

MONEY  PAID— 1.  Request  implied  by  law— Accommodation  bill — 
Deposit  as  security  to  negotiation  of  bill — Pajrment  by  acceptor  to 
holder  for  value — Form  of  action — Implied  contract  of  indemnity. 
Asprey  v.  Levy 738 

2.  Payment  by  surety — Deed  of  arrangement— Recovery  back 

from  principal.     See  Principal  and  Surety. 

MORTGAGE— 1.  Equitable — EfiTect  given  to  an  equitable  charge  for 
valuable  consideration,  upon  expectant  legacies.    Bennett  v.  Cooper    347 

2.  Foreclosure— Sale  by  mortgagee  for  less  than  amount  due — 

Collateral  securities — Bond  and  covenant — Subsequent  right  to  prove 
for  deficiency  against  deceased  mortgagor's  estate.    Lockhari  ▼.  Hardy 

379 
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MOBTOAOE— 3.  Foreclosure  —  Production  of  documents  in  fore- 
closure suit.    Sfe  Discovery. 

4.  Power  of  sale  — Reversionary  interest— Oppressive  exercise  of 

power— 43ale  shortly  after  mortgagor's  death  and  before  probate  of  his 
will.    MaUhie  y.  Edwards 776 

o.  Priority — Shares — Notice    to    Company — Breach   of  trust — 

Priority  of  mortgagee  over  cestui  que  trust.     Martin  ▼.  Sedgwick     .    374 

6.  Tolls  —  Turnpike  trustees  —  Interest  —  Becovery  of  arrears. 

Fardoe  v.  Price 668 

NEGLIOSNCE—Wharfinger— Mooring  vessels— Damage  to  plaintiffs 
vessel  on  fall  of  tide— Duty  to  moor  vessels  safely.     Curling  y.  Wood 

663 

NEGOTIABLE  INSTBITKENT  —  Debenture  —  Covenant— Interest- 
Coupons  exhausted— Liability  of  Railway  Company  for  interest  after 
expiration  of  date  named  for  repayment  of  principal.  Price  y.  (/.  W, 
By.  Co 484 

NOTICE— 1.  Constructive  —  Agent  —  Fraud.  See  Fraud  and  Mis- 
representation, 1. 

2,  Mortgage— Priority.    See  Mortgage,  6. 

PABTNEBSHIP — 1 .  Joint  action  by  partners  for  libel  injurious  to 
partnership.     Le  Fanu  y.  Malcomnni 213 

2.  Lien — Share  of  profits — Estate  of  deceased  partner — Lien  in 

preference  to  other  creditors.     Stocken  y.  Dawson         ....     333 

3.  Bill  of  exchange— Fraud    of  partner— Notice.      See  Bill  of 

Exchange  and  Promissory  Note,  1. 

PATENT— 1.  Validity  —  Novelty  —  Combination  of  new  and  old 
processes — Direction  to  jury.     Templeton  y.  Macfarlane  .     183 

2.  Benewal  of  patent  —  Date  of  expiration  of  term  — ^ 

Benewed  letters  patent  dated  after   expiration  of   term    for    which' 
original  patent  granted.    JiusaeH  y.  Ledsam,  244  ;  Ledsam  y.  Bussell    .     246 

3. Discretion    of   Crown  —  Construction    of   5    &    6 

Will.  rW.  c.  83  (rep.).    Ibid. 

PAYMENT— Promissory  note—  Plea  of  payment  by — Demurrer. 
Pricey.  Price 476 

PENALTY.     See  Coal,  Sale  of. 

PLEADING.  See  Bill  of  Exchange  and  Promissory  Note,  1,  4; 
Detinue  ;  Distress,  2 ;  Payment. 

POOB  LAW— Bating— Legality  of  rate— Publication— Affixing  to 
church  door — Distress — Defect  in  warrant.     Ormerod  y.  Chadtvick    •    53d 

POBTION— Survivorship— Portions  of  children  dying  in  lifetime  of 
parents— Settlement,  construction  of.     Evans  y.  Scott         ...        4 

POWEB — Power  of  leasing — Validity  of  leases— Indefinite  power  of 
leasing  authorises  any  duration  of  lease.     Sheehy  y.  Lord  Musherry  .     170 

PBACTICE— ].  Parties— Deed  of  arrangement— Beopening  account 
—  Estoppel— Suit  against  one  creditor  —  Whether  necessary  to  add 
other  creditors  as  parties.     Clarke  y.  Tipping        .....     35d 
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P&ACTICE — 2.  Writ,  service  of— Company— "  Clerk  or  secretary  " — 
Service  on  clerk  in  office  of  secretary  of  Company — Distringas.  Walicn 
V.  Uvirersal  Salvage  Co 562 

PRINCIPAL  AND  AGENT— Factor— Account,  duty  to  render- 
Settled  account — Fraud— Deed— Estoppel — Parties.      Clarke  v.    Tijtping 

355 

PRINCIPAL  AND  SUBETT- Guaranty- Advances  by  banker- 
Deed  of  arrangement — Beservation  of  remedies — Payment  by  surety 
— Recovery  from  principal  in  action  for  money  paid.     Kearsley  v.  Coie 

436 

RAILWAY  COMPANT— 1.  Bye-law— Penalty— Refusal  by  passenger 
to  deliver  up  ticket — Arrest — Justification — Trespass.  (JhiHon  v.  Lottdon 
and  Crmjdon  Ry,  Co 460 

2.  Purchase  of  land.    See  Lands  Clauses  Acts. 

3.  Shares  in.    See  Company,  4,  5. 

RECEIVER— Costs — Application  against  receiver  dismissed  with 
costs— Applicant  unable  to  pay  costs — ^Right  of  receiver  to  be  indem- 
nified out  of  fund  in  hand.     Cmirand  y.  Hanmer 273 

•  « 

RELEASE — Solicitor-trustee — Bills  of  costs— Settled  account.  See 
Trust  and  Trustee,  5. 

RESTRAINT  OF  TRADE— Covenant— Limits  of  space— Excessive 
restraint — Divisible  covenant — Liquidated  damages.    J^Hce  v.  Green    522 

REVENUE — 1.  Stamp  duty — Promissory  note— Informal  document — 
Receipt  and  promise  to  pay  interest.     Taylor  v.  Steele  .681 

2.  Memorandum — Agreement  relating  to  sale  of  goods — 

Exemption.     Southgate  v,  Bohn 419 

3,  Agreement— Sale  of  goods— Guaranty  of  price  of  goods 

sold — Exemption.     Sadler  r,  Johnson 714 

SALE  OF  GOODS— 1.  Acceptance— Delivery— Delivery  warrant- 
Detention  of  warrant  by  buyer — No  dealings  with  goods— Statute  of 
Frauds.     Farina  v.  Home 433 

2.  Sale  by  sample — Part  payment— Set-off— Debt  due  from 

seller  to  buyer — Sale  of  goods  to  larger  amount — Amount  of  debt  to  be 
taken  off  account  for  goods— Statute  of  Frauds.     Walker  v.  Nussey     507 

3.  Implied  warranty — Sale  of  carcase  in  public  market — Sub- 
sale— Purchase  from  original  buyer-^XJnsoundness  not  known  to 
parties— Caveat  emptor.     Barnhy  v.  Bollttt 667 

4.  Breach  of  contract — Measure  of  damages— Law  of  Scotland. 

S^'e  Damages,  1. 

5.  Coals— Weighing  -Statutory  directions— Penalty.     See  Coal, 

Sale  of. 

6.  Agreement— Guaranty— Stamp  duty.     See  Revenue,  2,  3. 

SCOTLAND— 1.  Extension  of  statute  to.     See  Apportionment. 

2.  Breach  of  contract— Measure  of    damages— Loss  of  profits. 

See  Damages,  1 . 

SETTLEMENT  (MARRIAGE)- 1.  Revocation  before  solemnization 
of  marriage — Whether  husband  and  wife  have  power  to  revoke  settle- 
ment which  is  not  executory  before  marriage — Quaere.     Page  v.  Home 

418 
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SETTLEMENT  (HABBIAOE)— 2.  Breach  of  trust— Indemnity.  See 
Trust  and  Trustee,  3. 

3.  Infant— Ward  of  Court— Petition  for  settlement.  See  Infant,  2. 

And  see  Portion. 

SETTLEMENT  (VOLUNTABY)— Construction— Ultimate  trust  for 
'*  personal  representatives  "  of  settlor— Held  that  next  of  kin  were 
intended.     WUson  v.  Filkiwjton 768 

SHA&ES— Sale  of— Breach  of  contract-^Measure  of  damages.  Bee 
Damages,  3. 

SHIP  AND  SHIPPING- Damage  to  vessel  at  moorings— Negligence 
of  wharfinger.     See  Negligence. 

>S0LICIT0B—1.  Mistake —  Error   in    decree  —  Further  application 
necessary— Liability  of  solicitor  for— Costs  of  application.     In  re  liolUni 

354 

2.  Taxation  of  costs— Agent's  bill  of  costs— General  pecuniary 

transactions — Payments  on  account— Special  directions— Jurisdiction. 
In  re  Smith 313 

3.  Mortgage — Costs    retained    by  mortgagee's    solicitor — 

Application  within  twelve  months— Order  of  course— Costs  of  taxation. 
In  re  Bignold 352 

-4.  Application  to  tax  after  payment — Transfer  of  mortgage 

— Draft  bill  of  costs— ** Special  circumstance" — Principles  on  which 
bills  taxed  at  instance  of  third  party— Solicitors  Act,  1843  (6  &  7  Vict, 
c.  78).     In  re  Fyson 300 

5.  Trust— Bills  of  costs— Settled  account— Belease.     See  Trust 

and  Trustee,  5. 

SPECIFIC  PE&FOBMANCE— Husband  and  wife  —  Agreement  for 
separation — Consideration  —  Jurisdiction  and  practice  of  Court  of 
Chancery.     Wilson  v.  Wilson    .         .         .         .      ' 158 

STATUTE— 1.  Construction  —  Intention  must  be  ascertained  from 
words  of  statute,  not  from  inferences  drawn  from  nature  of  objects 
dealt  with.     Fordt/ce  v.  Brvit/ts 1 

2.  When  Legislature  uses  technical  language  in  its  statutes  it 

is  supposed  to  attach  to  it  its  technical  meaning  unless  the  contrary 
appears.     Burton  v.  lieerell 512 

STATXJTES-6  Edw.  I.  c.  5  (Stat,  of  Gloucester).  See  Landlord  and 
Tenant,  1. 

29  Car.   II.   c.   7,  s.  8   (Sunday  Observance  Act,    1677).      See 

Sunday. 

3  A;  4  Will.  IV.  c.  27,  s.  8  (Beal  Property  Limitation  Act,  1838). 

See  Limitations  (Statute  of),  3. 

4  dk  5  Will.  IV.  c.  22  (Apportionment  Act).     See  Apportionment 

of  Bents. 

5  &  8  Vict.  c.  32,  s.  2  (Fines  and  Recoveries).     See  Fines  and 

Recoveries. 

8  &  7  Vict.  c.  73  (Solicitors  Act,  1843).     .SV^-  Solicitor,  4. 

SUNDAY— Arrest  on,  for  indictable  offence— 29  Car.  11.  c.  7,  s.  8. 

Hawlins  v.  Ellis 451 


822  INDEX.  [R.R. 

T&E8PA8S— WrongAU  distress.     See  IMstress,  2. 

TBUST  AND  TBXTSTSB— 1.  Account  —  Expenditure  on  behalf  of 
lunatic  cestui  que  trust.     Nelson  v.  Duncombe 317 

2.  Breach  of  trust — Trustees  for  sale— Executed  conveyance  left 

in  hands  of  solicitor— Purchase-money  received  and  misapplied  by 
solicitor — Liability  of  trustees.     Ohost  v,  Wcdler 411 

3.  Marriage  settlement — ^Breach  of  trust  before  solemniza- 
tion of  marriage — ^Indemnity  given  by  intended  wife — Beath  of  husband 
— No  children  of  marriage—Belease  of  trustees.     Ohost  y.  Waller     .    411 

4. Mortgage — Priority  of  mortgagee  over  cestui  que  trust. 

See  Mortgage,  5. 

5.  Solicitor-trustee  —  Bills  of  costs — Charges  for  professional 

services — Settlement  of  accounts  with  cestui  que  trust— Independent 
advice — Belease — Account  not  reopened.    Stanes  v.  Parker  .     399 

And  see  S.  P.  Todd  v.  Wilson,  408,  where  the  cestui  que  trust  had  no 
independent  professional  advice  and  the  Oourt  only  allowed  out-of- 
pocket  costs. 

VENDOB  AND  PTJBOHASEB— 1.  Bescission  of  contract— Laches — 
Unreasonable  delay  in  completion — Time  not  of  essence  of  contract — 
Notice  by  purchaser  to  rescind — Terms  of  contract— Parties  to  convey- 
ance.    Benson  v.  Lamb 415 

2.  Bescission  after  completion  —  Misrepresentation — Con- 
cealment of  defect  in  title — ^Agent — Constructive  notice.    Wilde  y.  Qihson 

191 

3.  Sale  by  Court — Purchase-money — Payment  into  Court— Con- 
veyance not  executed — Bight  of  purchaser  to  object  to  distribution  of 
purchase -money.     Heming  y.  Archer 390 

4.  Title— Leaseholds  for  lives — Surrender  of  prior  lease— Neces- 
sity of  showing  title  to  surrendered  lease.    Hodgkinscn  y.  Cooper       .    363 

WABD  OF  C0T7BT.     See  Infant,  2. 

WASTE— 1.  Permissive  —  Stat,  of  Gloucester.  See  Landlord  and 
Tenant,  1. 

2.  Cutting  underwood — ^Boyal  forest— Injunction.  /See  Injunction. 

WAY.     See  Highway. 

WILL — 1 .  Charge  of  debts  and  legacies — Gift  of  realty  and  personalty 
together — Exoneration  of  personal  estate.    Boiighton  y.  Boughton      .     116 

y 

2.  Legacies — Implied  charge — Gift  of  residue  of  real  and 

personal  estate  to  executors  for  their  own  use.     Cross  y.  Kennington    3U7 

3.  Construction—^'  Issue  " — •*  Either  sons  or  daughters  " — Word 

not  extended  to  issue  of  deceased  child  of  testator's  daughter.    Farrant 
r.  Nichols 371 

4.  *< Money"  —  Gift   of   "the   interest  of  my   money" — 

Whether  passing  life  interest  in  residue.     Qlendening  y.  Glendening  .     368 

5.  Word    "payable"    referred     to    period     of     majority. 

Bntiertvorth  y.  Harvey 303 

6.  Executory  devise — "  Nesct  heir,"    Pne  d.  Knight  v.  Chaffey 

677 
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WILL — 7.  Next  of  kin — ^Ultimate  limitation  on  death  of  children 
under  dl  without  leavinf?  issue  —  Intention  of  testator — Statute  of 
Ihstributions.     Seifferth  y.  Badham 392 

8.  ^—  Children — ^Postponement  of  period  of  ascertaining  class 

— Time  for  division  of  fund.    Robley  v.  Ridings  .    *    .     773 

9.  Devise — '<  Issue  in  tail  male  "—Limitation  in  remainder — 

Daughters — Tenants  in  common.     Trevor  v.  Trevor    ....      58 

10.  Estate    devised   to    A.    <<  he     paying    the    mortgage 

thereon" — Gift  to  mortgagee  of  sum  smaller  than  debt  to  exonerate 
estate— Condition — Devisee  taking  subject  to  burden.    Lockhart  v.  Hardt/ 

396 

11.  Assent   of  devisee    in    trust  —  Ambiguous   words  — 

Disclaimer.     Doe  d.  Chidyey  v.  Harris 609 

12.  Shifting  clause — **  Younger  son,"  meaning  of.    Bootle  v. 

Scarisbrick 20 

13.  '< Eldest  son"— << Eldest  legitimate  son"— Estote  tail. 

Leivis  v.  Paxley 701 

14.  Legacy  given  for  particular  purpose — Gift  of  specific  sum  to 

mortgagee  in  part  payment  of  mortgage — Failure  of  purpose — Fore- 
closure by  mortgagee — ^Bight  of  devisee  of  estate  to  legacy.  Lockhart  v. 
Hardy 396 

15.  Legacy  to  child — Interest  before  day  of  pa3rment— Main- 
tenance.   Doncvan  y.  Needham 309 

16.  Legacy — Substitution — Gift  to  daughter  or  her  children — 

Daughter  surviving  testator — Held  that  daughter  took  absolutely. 
WhOcher  Y.  Penley 407 

17.  Legacy  duty — Appropriation  of  sums  of  stock  upon  certain 

trusts — Gift  of  pecuniary  legacies — Direction  that  legacies  be  paid  firee 
of  duty— Whether  exemption  applied  to  stock  given  in  trust.  Ansley  y. 
Cotton 759 

18.  Mistake — Misnomer  of  devisee — Second  son  of  Edward  W. 

of  L. — No  person  answering  description — ^Evidence  of  state  of  W. 
fiunily— Second  son  of  Joseph  W.  of  L.  held  entitled.  Lord  Camoys  y. 
Blttnddl 257 

19.  Gift  of  specific  sum  of  stock— Stock  sold  before  date  of  will- 
Produce  of  sale  lent  at  rate  of  interest  equivalent  to  dividends  in  stock 
— Evidence  to  explain  mistake.    Lindgren  y.  Lindgren  385 

20.  Probate — Validity  of  will — Fraud— XTndue  influence— Juris- 
diction of  Court  of  Chancery.    Allen  y.  M'Phenon      ....      30 

21.  Bemoteness— <'  Gift  to  A.  for  life  "— Remainder  to  children 

of  A.  attaining  25 — Direction  for  maintenance  and  accumulation  of 
surplus  income— Gift  to  children  void.    Marquis  of  Bute  y.  Harman  .    367 

22.  Trust  for  accumulation— Gift  to  class — Sons  of  nephews 

who  should  be  living  when  first  should  attain  d5.    Boughton  y.  Boughton 

116 

23.  Cy-pres — ^Doctrine    not   applied    where    application  would 

result  in  devolution  in  line  of  succession  different  from  that  intended 
by  testator.    Monypenny  y.  Bering 547 

24.  Vesting — Chattels— Devise  of  real  estate — Trust  of  chattels 

for  person  or  persons  becoming  <'  seised  of  the  said  real  estate  under 
any  of  the  limitations  aforesaid  " — Exclusion  of  tenant  in  tail  dying 
before  coming  into  possession.    Potts  v.  Potts 236 
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'\ 
WILL— 25.  Vesting— Absolute  vested  interest^ — ^Direction  that  legacy 
not  payable  till  25 — Kight  of  legatee  to  payment  at  21.    Bdche  v.  £oche 

284 

WO&I>S— <<  Detain."     See  Detinue. 

•**  Eldest  son."    See  Will,  13. 

"  Issue."    See  Will,  3. 

**  Issue  in  tail  male."    Sre  Will,  9. 

*'  Money."     See  Will,  4. 

**  Next  heir."     See  WUl,  6. 

*'  Payable."     See  Will,  5. 

'^  Total  loss."     See  Insurance  (Karine),  3. 

**  Younger  son."     See  "^ill,  12. 
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